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In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 


No.  8226 

Guy  T.  Helvering,  Commissioner  of  Internal  Revenue, 

PETITIONER 

V. 

Insular  Sugar  Refining  Corporation,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  UNITED 
STATES  PROCESSING  TAX  BOARD  OF  REVIEW 


BRIEF  FOR  THE  PETITIONER 


OPINION  BELOW 

The  findings  of  fact  (R.  42-51) 1  and  the  decision  of  the 
United  States  Processing  Tax  Board  of  Review  (R.  51),  to¬ 
gether  with  the  majority  opinion  (R.  51-52)  and  a  dissenting 
opinion  (R.  52-53)  are  not  reported. 

JURISDICTION 

This  is  an  appeal  from  a  decision  of  the  United  States  Process¬ 
ing  Tax  Board  of  Review  entered  on  November  7,  1941.  (R. 
32,  51.)  A  motion  for  correction  of  errors  and  additional  find¬ 
ings  of  fact  was  filed  on  December  16,  1941  (R.  54r-59),  and 
denied  on  January  13,  1942  (R.  59).  The  petition  for  review 
was  filed  on  April  7,  1942.  (R.  32.)  The  jurisdiction  of  this 
Court  is  invoked  under  Section  906  (g)  of  the  Revenue  Act 
of  1936. 

1  Record  references  are  to  Appendix  B  to  this  brief,  printed  under 
separate  cover. 
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QUESTION  PRESENTED 

Has  the  taxpayer,  within  the  meaning  of  Section  902  of  the 
Revenue  Act  of  1936,  borne  the  burden  of  the  tax  it  seeks  to 
recover? 

STATUTES  INVOLVED 

The  applicable  statutes  will  be  found  in  Appendix  A,  infra, 
pp.  13-20. 

STATEMENT 

On  February  2,  1940,  the  taxpayer  filed  a  petition  for  re¬ 
view  of  the  Commissioner’s  disallowance  on  January  9,  1940, 
of  its  claim  for  refund  of  $426, 247.16  paid  by  it  as  processing 
taxes  under  the  Agricultural  Adjustment  Act  during  the  pe¬ 
riod  September  12,  1934,  to  January  6,  1936.  The  claim  for 
refund  had  been  rejected  in  full  by  the  Commissioner  upon 
the  ground  that  the  taxpayer  had  failed  to  show  that  it  had 
borne  the  burden  of  any  part  of  the  tax.  (R.  33-37.) 

The  Board  found  (R.  42-51)  that  during  the  pertinent  period 
the  taxpayer  was  engaged  in  refining  raw  sugar  in-  the  Philip¬ 
pine  Islands.  Of  the  sugar  refined  by  it,  the  taxpayer  sold 
85%  in  the  continental  United  States  and  the  remainder  in 
the  Philippine  Islands.  (Finding  9.) 

In  the  sales  in  the  Philippine  Islands,  the  taxpayer’s  in¬ 
voices  showed  in  every  instance  the  price  of  the  sugar  and  the 
amount  paid  as  processing  tax  upon  it.  The  sum  of  the  two 
was  the  price  paid  by  the  purchaser.  (Finding  10.) 

Most  of  the  sugar  sold  by  the  taxpayer  in  the  continental 
United  States  was  sold  on  the  Pacific  coast  through  Balfour, 
Guthrie  &  Company,  Limited,  which  acted  as  the  selling  agent 
for  the  taxpayer  during  the  pertinent  period.  (Finding  11.) 

Under  the  arrangement  between  the  taxpayer  and  Balfour, 
Guthrie  &  Company,  the  taxpayer  was  authorized  to  draw, 
by  sight  draft  in  Manila,  an  advance  of  from  85%  to  90% 
of  the  value  of  each  shipment.  Prior  to  September  12,  1936, 
the  date  of  the  incidence  of  the  tax,  shipments  were  billed  by 
the  taxpayer  to  Balfour,  Guthrie  &  Company  on  invoices 
which  set  forth  the  f.  a.  s.  Manila  value  of  the  sugar  and  the 
amount  of  the  Manila  wharfage  tax.  After  that  date  and 
while  the  tax  was  effective,  the  taxpayer  billed  Balfour,  Guthrie 
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&  Company  on  invoices  showing  the  f.  a.  s.  Manila  value  of 
the  sugar,  the  wharfage  tax  and  the  amount  of  processing 
tax  paid.  This  amount,  while  it  did  not  represent  the  ulti¬ 
mate  sales  price,  was  intended  to  have  a  substantial  relation 
to  the  actual  value  and  represented  in  effect  what  the  tax¬ 
payer  expected  to  receive  from  the  sale  of  the  sugar.  The 
limitation  of  the  draft  to  85%  to  90%  was  intended  to  provide 
for  the  possibility  of  reduction  in  market  value  between  the 
time  of  presentation  of  the  draft  and  the  actual  sale  of  the 
sugar.  (Findings  12-15.) 

Upon  the  sale  of  the  sugar  in  the  United  States,  Balfour, 
Guthrie  &  Company  deducted  its  expenses  and  commissions 
from  the  proceeds  and  submitted  to  the  taxpayer  a  monthly 
sales  account  showing  the  disposition  of  the  taxpayer’s  sugar 
in  each  month.  Any  excess  or  deficiency  in  the  amount  drawn 
by  the  taxpayer  was  adjusted  by  appropriate  bookkeeping 
entries.  (Finding  17.) 

Balfour,  Guthrie  &  Company  did  not  bill  the  processing  tax 
as  a  separate  item  upon  the  sales  of  the  taxpayer’s  sugar 
(Finding  20.) 

The  average  statutory  margin  per  unit  for  the  commodity 
processed  before  and  after  the  tax  was  $.015245.  (Finding  26.) 
the  average  statutory  margin  per  unit  of  the  commodity  proc¬ 
essed  during  the  tax  period  was  $.013001.  (Finding  28.) 
Thus  the  average  margin  per  unit  was  8.002244  lower  during 
the  tax  period  than  the  average  margin  per  unit  during  the 
period  before  and  after  the  tax.  (Finding  29.)  The  Board 
applied  this  margin  difference  to  the  number  of  units  processed 
during  the  pertinent  period  and  concluded  that  the  taxpayer 
had  borne  the  burden  of  the  processing  tax  paid  by  it  to  the 
extent  of  $230,511.31.  (Finding  30.) 

STATEMENT  OF  POINTS  TO  BE  URGED 

1.  The  Board  erred  in  failing  to  hold  that  the  presumption 
in  favor  of  the  taxpayer  arising  from  its  showing  of  decreased 
margin  during  the  tax  period  was  overcome  by  the  finding 
that  the  taxpayer  had  included  the  tax  in  the  prices  at  which 
the  commodity  processed  was  sold. 
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2.  The  Board  erred  in  disregarding  the  uncontradicted  evi¬ 
dence  that  the  taxpayer  had  shifted  the  entire  burden  of  the 
tax. 

3.  The  findings  do  not  support  the  conclusion  of  the  Board 
that  the  taxpayer  had  borne  the  burden  of  a  substantial  part 
of  the  tax  sought  to  be  recovered  but  compel  the  opposite  con¬ 
clusion,  that  is,  that  the  taxpayer  had  shifted  the  entire  burden 
of  the  tax  to  its  vendees. 

SUMMAEY  OF  ARGUMENT 

The  Board’s  finding  that  the  taxpayer’s  average  margin  was 
lower  during  the  tax  period  than  it  was  before  and  after  the  tax, 
established  prima  facie  that  the  burden  of  the  tax,  to  the 
extent  of  the  difference,  was  borne  by  the  taxpayer.  This  pre¬ 
sumption,  however,  was  rebutted  by  the  Board’s  finding  that 
the  taxpayer,  in  selling  the  sugar  processed  by  it,  billed  the 
tax  as  an  item  separate  from  and  additional  to  the  selling 
price  of  its  sugar.  This  finding  is  in  effect  a  finding  that  the 
taxpayer  actually  shifted  the  entire  burden  of  the  tax  sought 
to  be  recovered. 

ARGUMENT 

The  findings  of  the  Board  do  not  support  its  conclusion  that 
the  taxpayer  bore  the  burden  of  a  substantial  part  of  the 
amount  of  tax  but,  on  the  contrary,  establish  that  the  tax¬ 
payer  actually  shifted  the  burden  of  the  entire  amount 

Congress,  to  prevent  the  unjust  enrichment  of  those  who 
paid  taxes  under  the  Agricultural  Adjustment  Act  but  had 
passed  the  burden  of  them  to  their  vendees,  by  Section  902 
of  the  Revenue  Act  of  1936  (Appendix  A,  infra )  imposed,  as 
a  condition  to  the  refund  of  such  taxes,  the  requirement  that 
the  taxpayer  establish  that  he  had  borne  the  burden  thereof. 
The  validity  of  this  legislation  was  upheld  in  Anniston  Mfg. 
Co.  v.  Davis,  301  U.  S.  337. 

In  the  case  of  amounts  paid  as  processing  tax  Section  907 
(a)  of  the  Act  (Appendix  A,  infra)  provides  that  it  shall  be 
prima  facie  evidence  that  the  burden  of  the  tax  was  borne 
by  the  claimant  to  the  extent  that  the  average  margin  per 
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unit  of  the  commodity  processed  was  lower  during  thje  tax 
period  than  the  average  margin  was  during  the  period  before 
and  after  the  tax.  On  the  other  hand,  however,  if  the  aver¬ 
age  margin  during  the  tax  period  was  not  lower,  that  fact  is 
prima  facie  evidence  that  none  of  the  burden  of  the  tax  was 
borne  by  the  claimant  but  was  shifted  to  others.  The  period 
before  and  after  the  tax  is  defined  in  Section  907  (c)  of  the 
Act  as  the  twenty-four  months  period  preceding  the  imposi¬ 
tion  of  the  tax  and  the  six  months  period  following  the  invali¬ 
dation  of  the  tax. 

Other  provisions  in  Section  907  of  the  1936  Act,  which  are 
not  particularly  material  here,  outline  the  method  by  which 
such  margins  are  to  be  computed. 

After  providing  for  a  prima  facie  determination  of  whether 
or  to  what  extent  a  claimant  bore  the  burden  of  the  processing 
tax  paid  by  it,  subsection  (e)  of  Section  907  provides  that 
either  the  claimant  or  the  Commissioner  may  rebut  the  pre¬ 
sumption  established  by  the  marginal  data  by  proof  of  “the 
actual  extent  to  which  the  claimant  shifted  to  others  the  bur¬ 
den  of  the  processing  tax.”  The  section  then  authorizes  the 
consideration  of  certain  evidence,  the  admissibility  of  which 
might  be  doubtful  in  the  absence  of  such  provision,  to  show  that 
the  difference  or  lack  of  difference  between  the  average  margin 
for  the  tax  period  and  the  average  margin  for  the  period  before 
and  after  the  tax  “was  due  to  changes  in  factors  other  than  the 
tax.” 

In  this  case  the  uncontradicted  evidence  established,  and  the 
Board  found,  that  the  average  margin  per  pound  of  sugar 
processed  by  the  taxpayer  was  lower  during  the  tax  period  than 
during  the  period  before  and  after  the  tax  but  the  evidence 
also  established,  and  the  Board  also  found,  that  the  taxpayer 
had  included  the  entire  amount  of  the  tax  in  the  prices  at 
which  it  sold  its  sugar.  The  Board  thus  treated  the  presump¬ 
tion  raised  by  the  statute  as  conclusive  and  failed  to  give 
effect  to  facts  found  which  are  specifically  enumerated  by  the 
statute  as  sufficient  to  rebut  the  presumption.  These  are  (Sec¬ 
tion  907  (e)  (2)  )  that  the  taxpayer  billed  the  tax  to  its 
vendees  as  a  separate  item,  that  it  indicated  in  writing  that 
the  sale  price  included  the  amount  of  the  tax,  and  that  it 


6 


contracted  to  refund  part  of  the  sale  price  in  the  event  of 
recovery  of  the  tax. 

With  respect  to  the  sugar  sold  by  the  taxpayer  in  the  Philip¬ 
pine  Islands  for  domestic  consumption,  the  Board  found  as 
follows  (R.  44) : 

10.  Petitioner’s  invoices  covering  its  sales  of  refined 
sugar  for  consumption  in  the  Philippine  Islands  showed 
in  every  instance  the  price  of  the  sugar  and  as  a  separate 
item  an  amount  equivalent  to  the  amount  paid  as 
processing  tax.  The  two  items  were  added  together 
to  make  the  total  price  to  the  purchaser. 

From  this  finding  flows  as  a  necessary  consequence  the  con¬ 
clusion  that  the  tax  on  this  sugar  was  shifted  entirely  to  the 
taxpayer’s  vendees.  In  United  States  v.  Jefferson  Electric 
Co.,  291  U.  S.  386,  the  Court  said  (pp.  405-406) : 

If  by  its  invoices  the  plaintiff  represented  to  its  pur¬ 
chasers  that  the  amount  shown  thereon  included  the 
tax  as  well  as  the  selling  price,  *  *  *  it  can  not 
be  heard  to  say,  in  the  absence  of  other  controlling  cir¬ 
cumstances  of  which  there  is  no  finding,  that  it  did  not 
collect  the  tax  from  the  purchasers  but  itself  bore  the 
burden  thereof. 

With  respect  to  the  sugar  exported  to  the  United  States, 
the  situation  is  not  substantially  different.  The  Board  found 
that  prior  to  the  incidence  of  the  tax,  the  invoices  which  formed 
the  basis  of  the  drafts  drawn  by  the  taxpayer  upon  its  sales 
agent,  Balfour,  Guthrie  &  Company,  contained  only  two  items, 
the  f.  a.  s.  Manila  price  and  the  wharfage  tax.  (Finding  13.) 
Immediately  upon  the  incidence  of  the  tax  a  third  item  was 
added,  denominated  “processing  tax”,  in  amount  the  exact 
amount  of  the  processing  tax  upon  the  sugar  covered  by  the 
invoices.  (Finding  14.) 

The  Board  also  found  (Finding  12)  that  these  shipments  were 
billed  “at  an  arbitrary  price,  which,  although  it  did  not  represent 
the  ultimate  sales  price,  was  intended  to  have  a  substantial 
relation  to  the  actual  value.  It  represented,  in  effect,  what 
petitioner  expected  it  might  receive  from  the  sale  of  the  sugar.” 
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But  there  is  the  further  finding  in  the  same  paragraph  that, 
under  the  arrangement  between  the  taxpayer  and  Balfour, 
Guthrie  &  Company,  the  taxpayer  was  authorized  “to  draw 
by  sight  draft  in  Manila  an  advance  of  from  85  to  90  percent 
of  the  San  Francisco  market  value,  at  time  of  shipment  from 
Manila,  less  freight,  insurance,  and  incidental  charges.” 

This  finding  is  contradicted  by  Finding  13  that  the  invoices 
prepared  subsequent  to  September  12,  1932,  and  prior  to  the 
effective  date  of  the  processing  tax,  “set  forth  the  /.  a.  s.  Manila 
value,  *  *  *  and  *  *  *  the  Manila  wharfage  tax.” 
(Italics  supplied.)  This  contradiction  is  repeated  in  Finding 
14  where  it  is  again  found  that  the  invoices  covering  all  ship¬ 
ments  made  to  Balfour,  Guthrie  &  Company  while  the  tax 
was  in  effect  in  the  Philippines  set  forth  in  addition  to  the 
f.  a.  s.  Manila  value  and  the  wharfage  tax,  an  item  denomi¬ 
nated  “processing  tax.” 

Viewed  from  any  aspect,  the  facts  found  by  the  Board  admit 
only  the  conclusion  that  the  taxpayer  billed  the  tax  as  a 
separate  item  and  added  it  to  the  selling  price  and,  whether 
the  sugar  was  billed  on  the  basis  of  the  San  Francisco  market 
value  or  f.  a.  s.  Manila,  the  taxpayer  thus  indicated  in  writing 
that  the  sale  price  included  the  amount  of  the  tax. 

If  the  price  at  which  the  sugar  was  billed  be  taken  as  an 
arbitrary  price  (we  submit  that  prices  based  on  the  San  Fran¬ 
cisco  market  price  or  on  the  market  price  at  Manila  cannot 
accurately  be  termed  arbitrary),  the  price  charged  nevertheless 
represented  what  the  taxpayer  expected  to  receive  from  the 
sale  of  the  sugar,  that-is,  the  market  value  of  the  sugar  plus 
the  tax.  That  the  taxpayer’s  expectations  were  not  only  real¬ 
ized  but  were  surpassed  does  not  appear  from  the  findings 
but  the  uncontradicted  evidence  (R.ibH)  establishes  that  the 
taxpayer  received  not  only  the  full  amount  of  its  invoices  to 
Balfour,  Guthrie  &  Company  but  received  the  sum  of 
866,640.04  in  excess. 

The  acts  and  declarations  of  the  taxpayer’s  sales  agent, 
Balfour,  Guthrie  &  Company,  show  that  the  prices  obtained 
from  the  taxpayer’s  vendees  on  its  sales  in  the  United  States 
included  the  full  amount  of  processing  tax. 

488372 — 42 - 2 
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The  processing  tax  became  effective  in  the  United  States 
on  June  8.  1934,  and  in  the  Philippine  Islands  on  September 
12,  1934.  (Finding  2.)  The  testimony  of  the  taxpayer’s  wit¬ 
ness,  H.  T.  Netherton  (Pet.  Ex.  2,  R.  193-194),  an  employee 
of  Balfour,  Guthrie  &  Company,  is  that,  on  June  8,  1934,  the 
date  of  the  incidence  of  the  processing  tax,  Balfour,  Guthrie  & 
Company,  by  the  authority  of  International  Suchar  Corpora¬ 
tion  which,  through  stock  ownership,  controlled  the  taxpayer 
(Finding  1),  raised  the  price  of  the  taxpayer’s  sugar  by  55£ 
per  hundred  pounds.  Mr.  Netherton  sought  to  attribute  the 
increase  in  price  to  the  action  of  the  taxpayer’s  competitors 
but  finally  admitted  that  the  competitors  had  told  him  that 
they  had  raised  the  price  in  that  amount  because  of  the  tax. 
It  is  to  be  noted  that  the  exact  amount  of  the  tax  was  53V>0 
per  hundred  pounds.  There  is  no  evidence  in  the  record  of  any 
increase  in  the  cost  of  raw*  material  or  in  the  cost  of  processing. 

In  United  States  v.  H.  T.  Poindexter  &  Sons  Mer.  Co.,  128 
F.  2d  992  (C.  C.  A.  Sth),  the  court  said  (p.  995) : 


*  P  dj 


The  processing  tax  enactment  contemplated  that 
Jhe^onsuming  public  -would  bear  the  burden  of  the  tax 
{ a/fty  paying  increased  prices  and  its  floor-stock  provi- 
0*'™  sions  supplied  an  equalizing  incident.  The  limitations 
of  Section  902  with  respect  to  recovery  of  refunds  were 
iLffi'  prescribed  upon  the  assumption  that  the  consuming 
*  public  had  borne  the  burden  in  increased  prices.  It  is 
not  necessary  to  declare  there  were  no  instances  in  which 
processors  and  owners  of  floor  stocks  bore  the  whole 
burden  themselves.  But  where  they  immediately  in¬ 
creased  their  prices  sufficiently  to  cover  the  former  prices 
of  the  articles  plus  the  amount  of  the  tax,  they  mani¬ 
festly  shifted  the  burden  to  the  customers. 


See  also,  Honorbilt  Products  v.  Commissioner,  119  F.  2d 
797  (C.  C.  A.  3d),  and  Luzier’s,  Inc.  v.  Nee,  106  F.  2d  130 
(C.  C.  A.  8th). 

It  is  true  that  Balfour,  Guthrie  &  Company  at  no  time 
billed  the  tax  as  a  separate  item  but  the  admission  that  the 
price  was  increased  by  more  than  the  amount  of  the  tax  at  the 
time  of  its  incidence  makes  inevitable  the  conclusion  that  the 
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tax  was  included  in  the  price.  The  fact  that  the  price  of  sugar 
decreased  during  the  tax  period  is  not  important  since  the  de¬ 
crease  in  price,  in  the  absence  of  proof  to  the  contrary,  and 
there  is  no  such  proof  in  the  record,  must  be  presumed  to  have 
been  due  to  factors  other  than  the  tax. 

Miss  Bernice  Ford,  an  employee  of  Balfour,  Guthrie  &  Com¬ 
pany,  testified  (Resp.  Ex.  B,  R.  229)  that  many  of  the  con¬ 
tracts  made  by  Balfour,  Guthrie  &  Company  on  February  6, 
1935,  the  first  date  upon  which  the  tax-paid  sugar  was  offered 
for  sale  in  the  United  States,  contained  the  clause  “The  above 
price  is  based  on  Government  Processing  Tax  at  the  rate  of 
53 per  100  pounds,  and  any  change  in  this  tax  to  be  for  the 
account  of  buyers.” 

The  record  is  replete  with  evidence  that  the  taxpayer  stated 
that  its  sales  prices  included  the  amount  of  the  tax  and  that  it 
contracted  to  refund  part  of  the  sales  price  in  the  event  of 
the  recovery  of  the  tax  or  of  decision  of  its  invalidity. 

In  a  letter  dated  September  11,  1935,  to  International  Suchar 
Company  from  Balfour.  Guthrie  &  Company,  it  was  stated  that 
letters  had  been  written  to  certain  purchasers  of  the  taxpayer’s 
sugar  advising  them  as  follows  (Resp.  Ex.  10,  R.  249) : 

Answering  your  letter  of  30th,  we  now  advise  you  that 
if  we  recover  any  processing  taxes  levied  on  sugar  sold 
to  you,  on  which  said  tax  is  included  in  the  price,  any 
amount  recovered  will  be  returned  to  you,  less,  of  course, 
your  proportion  of  any  expense  that  may  be  incurred 
in  recovering  same. 

In  a  letter  from  International  Suchar  Corporation  to  Balfour, 
Guthrie  &  Company,  dated  August  6,  1935,  it  is  stated  (Resp, 
Ex.  13,  R.  253) : 

We  wish  to  acknowledge  receipt  of  your  letter  No. 
63  and  also  copy  of  memorandum  sent  to  you  by  Seattle, 
both  of  which  have  to  do  with  processing  taxes.  We 
believe  that  the  attitude  taken  by  Haas  and  Tea  Garden 
is  perfectly  justified  and  that  any  purchaser  of  goods 
on  which  processing  taxes  have  been  paid  should  take 
the  same  action  in  order  to  protect  their  interests.  By 
agreeing  to  return  any  taxes  we  have  paid  and  which 
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may  at  some  future  time  be  returned  to  us,  we  are  doing 
no  more  than  could  be  expected,  although  whether  they 
would  pass  these  taxes  on  to  their  buyers  is  another 
question. 

The  action  taken  by  Pacific  Fruit  however  seems  very 
arbitrary  to  say  the  least,  and  we  do  not  believe  they 
have  any  justification  in  withholding  from  their  pay¬ 
ments  the  sum  which  represents  processing  taxes  paid 
by  Insular  on  goods  sold  them.  The  processing  tax  is 
a  manufacturers  tax  and  the  wholesale  buyers  do  not 
pay  it,  but  only  pay  our  wholesale  price  which  has  been 
increased  by  the  tax.  We  checked  up  with  our  broker 
friends  to  find  what  the  Eastern  refiners  would  do  or  had 
done  in  similar  cases.  We  find  that  in  the  very  few’ 
cases  where  customers  have  taken  this  arbitrary  atti¬ 
tude  refiners  have  immediately  put  them  on  a  cash-for- 
delivery  basis.  We  hope  it  will  not  be  necessary  to  do 
this  to  Pacific  Fruit  and  Produce  Co.  as  they  are  very 
good  customers  of  ours,  but  we  feel  that  they  should  at 
least  be  willing  to  do  business  on  the  same  basis  as  Tea 
Garden  and  Haas  Brothers.  After  all,  if  we  allow  one 
customer  to  deduct  an  amount  equal  to  processing  taxes 
from  their  payments  all  would  be  doing  it  as  soon  as  they 
heard  about  it,  and  our  collections  would  certainly  suffer 
a  large  temporary  decline.  (Italics  supplied.) 

In  a  letter  dated  August  16,  1935,  International  Suchar 
Corporation  wrote  Balfour,  Guthrie  &  Company  as  follows 
(Resp.  Ex.  14,  R.  254) : 

We  refer  to  our  letter  No.  1 15  and  the  agreements  made 
with  Tea  Garden,  Haas  Bros,  and  General  Fruits  (Pacific 
Fruit  &  Produce),  whereby  we  agree  to  return  processing 
taxes  paid  by  ourselves  and  them,  less  expense,  as,  if  and 
when  we  recover  these  from  the  government. 

When  we  wrote  our  letter  of  August  6th  some  of  our 
officers  were  absent  from  town  and  upon  discussing  this 
matter  with  them  today  they  believe  we  have  agreed  to 
more  than  we  should  have.  They  believe  we  should 
only  agree  to  return  those  taxes  to  them  which  may  be 
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lawfully  due  them.  In  other  words,  they  see  no  reason 
why  we  should  play  Santa  Claus  to  the  buyers  and  return 
taxes  which  they  undoubtedly  will  pocket  and  will  not 
pass  on  to  the  eventual  consumer.  We  think  their 
point  is  well  taken  and  believe  that  any  future  agree¬ 
ments  of  this  nature  which  we  may  make  should  be 
along  these  lines,  that  is,  only  agree  to  return  taxes 
which  may  lawfully  be  due  the  buyer. 

As  to  the  agreements  already  made  we  think  they 
had  better  stand  unless  you  can  get  the  buyers  to  change 
them  without  embarrassment  to  yourselves.  We  do 
not  really  consider  the  point  very  important  because 
if  the  legislation  now  under  consideration  in  Washing¬ 
ton  is  passed,  it  will  be  impossible  to  recover  these  taxes 
unless  it  can  be  proved  that  the  processors  have  absorbed 
same.  (Italics  supplied.) 

All  the  evidence  relating  to  the  acts  and  declarations  of  the 
taxpayer  and  its  agent  set  forth  above  was  disregarded  by  the 
Board  despite  that  findings  on  this  evidence  were  specifically 
requested  and  a  motion  made  for  additional  findings  based 
upon  it.  (R.  54-59.) 

The  situation  here  presented  is  the  converse  of  that  in 
Epstein  v.  Helvering,  120  F.  2d  427  (C.  C.  A.  4th).  In  that 
case  the  marginal  difference  wras  in  favor  of  the  Commissioner 
and  the  Board  disregarded  evidence  tending  to  overcome  the 
statutory  presumption.  The  Fourth  Circuit  reversed  and  re¬ 
manded  the  case  and  stated  (p.  431) : 

It  is  evident  that  the  Board  felt  itself  bound  to  accept 
the  prima  facie  presumption  as  controlling.  It  is  true 
that  the  terms  of  section  907  (e)  were  not  entirely 
overlooked,  because  the  Board  directed  that  proof  of 
certain  increased  costs  during  the  tax  period  should  be 
considered  in  the  final  computation;  but  this  direction  . 
serves  only  to  emphasize  the  failure  of  the  Board  in 
its  final  determination  to  give  due  weight  to  the  proba- 
"  -tive  force  of  its  finding  that  the  ‘character  of  the  tax¬ 
payer’s  business  was  materially  changed  in  the  post- tax 
period.  This  treatment  of  the  factual  situation  cannot 
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be  upheld,  for  while  the  marginal  calculation  should 
be  made  in  each  case  as  directed  by  the  statute,  it  should 
not  be  accepted  as  controlling,  if  the  proof  of  the  actual 
extent  of  the  shifting  of  the  tax,  taken  under  the  au¬ 
thority  of  section  907  (e)  of  the  Act,  leads  to  a  con¬ 
trary  conclusion.  (Italics  supplied.) 

See  also,  Anniston  Mfg.  Co.  v.  Danis,  supra,  p.  351. 

*  Here  the  uncontradicted  proof  established  that  the  taxpayer 
actually  had  shifted  the  entire  burden  of  the  tax  and  in  face 
of  such  proof  the  statutory  presumption  went  out  of  the  case. 

CONCLUSION 

The  determination  of  the  Board  should  be  reversed  and  the 
Commissioner’s  determination  affirmed. 


Respectfully  submitted, 

Samuel  O.  Clark,  Jr., 

Assistant  Attorney  General • 
Sewall  Key, 

Frederic  G.  Rita, 

Special  Assistants  to  the  Attorney  General. 
Royal  E.  Maiden,  Jr., 

Special  Attorney,  Bureau  of  Internal  Revenue 

Of  Counsel 

October,  1942 
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APPENDIX  A 


renue  Act  of  1936,  c.  690, 49  Stat.  1648: 

Sec.  902.  Conditions  on  allowance  of  refunds. 

No  refund  shall  be  made  or  allowed,  in  pursuance 
of  court  decisions  or  otherwise,  of  any  amount  paid  by 
or  collected  from  any  claimant  as  tax  under  the  Agri¬ 
cultural  Adjustment  Act,  unless  the  claimant  establishes 
to  the  satisfaction  of  the  Commissioner  in  accordance 
with  regulations  prescribed  by  him,  with  the  approval 
of  the  Secretary,  or  to  the  satisfaction  of  the  trial  court, 
or  the  Board  of  Review  in  cases  provided  for  under  sec¬ 
tion  906,  as  the  case  may  be — 

(a)  That  he  bore  the  burden  of  such  amount  and  has 
not  been  relieved  thereof  nor  reimbursed  therefor  nor 
shifted  such  burden,  directly  or  indirectly,  (1)  through 
inclusion  of  such  amount  by  the  claimant,  or  by  any 
person  directly  or  indirectly  under  his  control,  or  having 
control  over  him,  or  subject  to  the  same  common  con¬ 
trol,  in  the  price  of  any  article  with  respect  to  which 
a  tax  was  imposed  under  the  provisions  of  such  Act,  or 
in  the  price  of  any  article  possessed  from  any  commodity 
with  respect  to  which  a  tax  was  imposed  under  such  Act, 
or  in  any  charge  or  fee  for  services  or  processing;  (2) 
through  reduction  of  the  price  paid  for  any  such  com¬ 
modity;  or  (3)  in  any  manner  whatsoever;  and  that  no 
understanding  or  agreement,  written  or  oral,  exists 
whereby  he  may  be  relieved  of  the  burden  of  such 
amount,  be  reimbursed  therefor,  or  may  shift  the  burden 
thereof;  or 

(b)  That  he  has  repaid  unconditionally  such  amount 
to  his  vendee  (1)  who  bore  the  burden  thereof,  (2) 
who  had  not  been  relieved  thereof  nor  reimbursed  there¬ 
for,  nor  shifted  such  burden,  directly  or  indirectly,  and 

(13) 
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(3)  who  is  not  entitled  to  receive  any  reimbursement 
therefor  from  any  other  source,  or  to  be  relieved  of  such 
burden  in  any  manner  whatsoever.  (U.  S.  C.  1940  ed.. 
Title  7,  Sec.  644.) 

Sec.  906.  Procedure  on  claims  for  refunds  of  proc¬ 
essing  taxes. 

(a)  Notwithstanding  any  other  provision  of  law,  no 
suit  or  proceeding,  whether  brought  before  or  after  the 
date  of  the  enactment  of  this  Act,  shall  be  brought  or 
maintained  in  any  court  for  the  refund  of  any  amount 
paid  or  collected  as  processing  tax,  as  defined  herein, 
under  the  Agricultural  Adjustment  Act,  except  as  pro¬ 
vided  in  this  section.  The  Commissioner  shall  allow 
or  disallow,  in  whole  or  in  part,  any  claim  for  refund 
of  any  such  amount  within  three  years  after  such  claim 
was  filed,  unless  such  time  has  been  extended  by  written 
consent  of  the  claimant. 

(b)  There  is  hereby  established  in  the  Treasury  De¬ 
partment  a  Board  of  Review  (hereinafter  referred  to  as 
“the  Board'’) .  The  Board  shall  be  composed  of  nine 
members  who  shall  be  officers  or  employees  of  the  Treas¬ 
ury  Department  designated  by  the  Secretary  of  the 
Treasury.  *  *  *  The  Board  shall  have  jurisdiction 
in  proceedings  under  this  section  to  review  the  allow¬ 
ance  or  disallowance  of  the  Commissioner  of  a  claim 
for  refund,  and  to  determine  the  amount  of  refund  due 
any  claimant  with  respect  to  such  claim.  The  Com¬ 
missioner  shall  make  refund  of  any  such  amount  deter¬ 
mined  by  a  decision  of  the  Board  which  has  become 
final-  The  proceedings  of  the  Board  and  its  divisions 
shall  be  conducted  in  accordance  with  such  rules  and 
regulations  as  the  Board  may  prescribe,  with  the  ap¬ 
proval  of  the  Secretary. 

(c)  The  allowance  or  disallowance  of  the  Commis¬ 
sioner  of  a  claim  for  refund  under  this  section  shall 
be  final,  unless  within  three  months  after  the  date  of 
mailing  by  registered  mail  by  the  Commissioner  of 
notice  that  a  claim  for  refund  of  any  such  amount  has 
been  disallowed,  in  whole  or  in  part,  the  claimant  files 
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a  petition  with  the  Board  requesting  a  hearing  on  the 

merits  of  his  claim,  in  whole  or  in  part.  *  *  * 

*  *  *  *  * 

(g)  A  review  of  the  decision  of  the  Board,  made 
after  the  hearing  provided  in  this  section,  may  be  ob¬ 
tained  by  the  claimant  or  Commissioner  by  filing  a 
petition  for  review  in  the  Circuit  Court  of  Appeals  of 
the  United  States  within  any  circuit  wherein  such 
claimant  resides,  or  has  his  principal  place  of  business, 
or,  if  none,  in  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  or  any  such  court  which  may 
be  designated  by  the  Commissioner  and  the  claimant 
by  stipulation  in  writing,  within  three  months  after  the 
date  of  the  mailing  to  the  claimant  and  the  Commis¬ 
sioner  of  the  copy  of  the  findings  and  decision  of  the 
Board.  A  copy  of  such  petition  shall  forthwith  be  served 
upon  the  Commissioner  or  upon  any  officer  designated 
by  him  for  that  purpose,  or  upon  the  claimant,  accord¬ 
ing  to  which  party  files  such  petition,  and  upon  the 
Board.  Thereupon  the  Board  shall  certify  and  file  in 
the  court,  in  which  such  petition  has  been  filed,  a  tran¬ 
script  of  the  record  upon  which  the  findings  and  decision 
complained  of  were  based.  Upon  the  filing  of  such 
transcript  such  court  shall  have  exclusive  jurisdiction 
to  affirm  the  decision  of  the  Board,  or  to  modify  or 
reverse  such  decision,  if  it  is  not  in  accordance  with 
law,  with  or  without  remanding  the  cause  for  a  rehear¬ 
ing,  as  justice  may  require.  No  objection  shall  be  con¬ 
sidered  by  the  court  unless  such  objection  shall  have 
been  urged  before  the  Board  or  division  and  the  pre¬ 
siding  officer,  or  unless  there  were  reasonable  grounds 
for  failure  so  to  do.  If  the  claimant  or  the  Commis¬ 
sioner  shall  apply  to  the  court  for  leave  to  adduce  ad¬ 
ditional  evidence  and  shall  show  to  the  satisfaction  of 
the  court  that  such  additional  evidence  is  material,  and 
that  there  were  reasonable  grounds  for  failure  to  adduce 
such  evidence  in  the  hearing  before  the  presiding  officer, 
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the  court  may  order  such  additional  evidence  to  be  taken 
before  such  officer,  and  to  be  adduced  upon  the  hear¬ 
ing  in  such  manner  and  upon  such  terms  and  conditions 
as  to  the  court  may  seem  proper.  The  Board  may 
modify  its  findings  of  fact  and  decision  by  reason  of 
the  additional  evidence  so  taken  and  it  shall  file  with 
the  court  such  modified  or  new  findings  and  decision. 
The  judgment  of  the  court  shall  be  final,  subject  to 
review  by  the  Supreme  Court  of  the  United  States, 
upon  certification  or  certiorari  as  provided  in  sections 
239  and  240  of  the  Judicial  Code,  as  amended.  Such 
courts  are  authorized  to  adopt  rules  for  the  filing  of 
petitions  for  review,  the  preparation  of  the  record  for 
review,  and  the  conduct  of  the  proceedings  on  review. 
If  the  decision  of  the  Board  is  affirmed,  costs  shall  be 
awarded  against  the  claimant,  and  if  such  decision  is 
reversed,  the  judgment  shall  provide  for  a  refund  of 
any  costs  paid  by  the  claimant.  In  case  of  modification 
of  such  decision  costs  shall  be  awarded  or  refused  as 
justice  may  require.  The  decision  of  the  Board  made 
after  the  hearing  provided  herein  shall  become  final 
in  the  same  manner  that  decisions  of  the  Board  of  Tax 
Appeals  become  final  under  section  1005  of  the  Revenue 
Act  of  1926,  as  amended.  (U.  S.  C.  1940  ed.,  Title  7, 
Sec.  648.) 

Sec.  907.  Evidence  and  presumptions. 

(a)  Where  the  refund  claimed  is  for  an  amount  paid 
or  collected  as  processing  tax,  as  defined  herein,  it  shall  be 
prima-facie  evidence  that  the  burden  of  such  amount 
was  borne  by  the  claimant  to  the  extent  (not  to  exceed 
the  amount  of  the  tax)  that  the  average  margin  per 
unit  of  the  commodity  processed  was  lower  during  the 
tax  period  than  the  average  margin  was  during  the 
period  before  and  after  the  tax.  If  the  average  margin 
during  the  tax  period  was  not  lower,  it  shall  be  prima- 
facie  evidence  that  none  of  the  burden  of  such  amount 
was  borne  by  the  claimant  but  that  it  was  shifted  to 
others. 
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(b)  The  average  margin  for  the  tax  period  and  the 
average  margin  for  the  period  before  and  after  the  tax 
shall  each  be  determined  as  follows: 

(1)  Tax  period. — The  average  margin  for  the  tax 
period  shall  be  the  average  of  the  margins  for  all  months 
(or  portions  of  months)  within  the  tax  period.  The 
margin  for  each  such  month  shall  be  computed  as  fol¬ 
lows  :  From  the  gross  sales  value  of  all  articles  processed 
by  the  claimant  from  the  commodity  during  such  month, 
deduct  the  cost  of  the  commodity  processed  during  the 
month  and  deduct  the  processing  tax  paid  with  respect 
thereto.  The  sum  so  ascertained  shall  be  divided  by 
the  total  number  of  units  of  the  commodity  processed 
during  such  month,  and  the  resulting  figure  shall  be  the 
margin  for  the  month. 

(2)  Period  before  and  after  the  tax. — The  average 
margin  for  the  period  before  and  after  the  tax  shall  be 
the  average  of  the  margins  for  all  months  (or  portions 
of  months)  within  the  period  before  and  after  the  tax. 
The  margin  for  each  such  month  shall  be  computed  as 
follows:  From  the  gross  sales  value  of  all  articles  proc¬ 
essed  by  the  claimant  from  the  commodity  during  such 
month,  deduct  the  cost  of  the  commodity  processed 
during  the  month.  The  sum  so  ascertained  shall  be 
divided  by  the  number  of  units  of  the  commodity  proc¬ 
essed  during  such  month,  and  the  resulting  figure  shall 
be  the  margin  for  the  month. 

(3)  Average  margin. — The  average  margin  for  each 
period  shall  be  ascertained  in  the  same  manner  as 
monthly  margins  under  subdivisions  (1)  and  (2),  using 
total  gross  sales  value,  total  cost  of  commodity  processed, 
total  processing  tax  paid,  and  total  units  of  commodity 
processed,  during  such  period. 

(4)  Combination  of  commodities. — Where,  as,  for  ex¬ 
ample,  in  the  case  of  certain  types  of  tobacco,  the  articles 
produced  and  sold  by  the  claimant  are  the  product  of 
several  commodities  combined  by  him  during  process¬ 
ing,  the  average  margins  shall  be  established  with  respect 
to  such  commodities  as  a  group,  and  not  individually, 
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in  accordance  with  rules  and  regulations  prescribed  by 
the  Commissioner,  with  the  approval  of  the  Secretary 
of  the  Treasury. 

(5)  Cost  of  commodity. — The  cost  of  commodity 
processed  during  each  month  shall  be  (a)  the  actual 
cost  of  the  commodity  processed  if  the  accounting  pro¬ 
cedure  of  the  claimant  is  based  thereon,  or  (b)  the 
product  computed  by  multiplying  the  quantity  of  the 
commodity  processed  by  the  current  prices  at  the  time 
of  processing  for  commodities  of  like  quality  and  grade 
in  the  markets  where  the  claimant  customarily  makes 
his  purchases. 

(6)  Gross  sales  value  of  articles. — The  gross  sales 
value  of  articles  shall  mean  (a)  the  total  of  the  quantity 
of  each  article  derived  from  the  commodity  processed 
by  the  claimant  during  each  month  multiplied  by  (b) 
the  claimant’s  sale  prices  current  at  the  time  of  process¬ 
ing  for  articles  of  similar  grade  and  quality. 

(7)  The  quantity  of  each  article  derived  from  the 
commodity  processed  may  be  either  (a)  the  actual  quan¬ 
tity  obtained,  as  shown  by  the  records  of  the  claimant, 
or  (b)  an  estimated  quantity  computed  by  multiplying 
the  quantity  of  commodity  processed  by  appropriate 
conversion  factors  giving  the  quantity  of  articles  custom¬ 
arily  obtained  from  the  processing  of  each  unit  of  the 
commodity. 

(c)  The  “tax  period’’  shall  mean  the  period  with  re¬ 
spect  to  which  the  claimant  actually  paid  the  processing 
tax  to  a  collector  of  internal  revenue  and  shall  end  on  the 
date  with  respect  to  which  the  last  payment  was  made. 
The  “period  before  and  after  the  tax”  shall  mean  the 
twenty-four  months  (except  that  in  the  case  of  tobacco 
it  shall  be  the  twelve  months)  immediately  preceding 
the  effective  date  of  the  processing  tax,  and  the  six 
months,  February  to  July,  1936,  inclusive.  If  during 
any  part  of  such  period  the  claimant  was  not  in  busi¬ 
ness,  or  if  his  records  for  any  part  of  such  period  are 
so  inadequate  as  not  to  provide  satisfactory  data  on 
prices  paid  for  commodities  purchased  or  prices  received 
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for  articles  sold,  the  average  prices  paid  or  received 
by  representative  concerns  engaged  in  a  similar  busi¬ 
ness  and  similarly  circumstanced  may  with  the  ap¬ 
proval  of  the  Commissioner,  where  necessary  for  a  fair 
comparison,  be  substituted  in  making  the  necessary  com¬ 
putations.  If  the  claimant  was  not  in  business  during 
the  entire  period  before,  and  after  the  tax,  the  average 
margin,  during  such  period,  of  representative  concerns 
engaged  in  a  similar  business  and  similarly  circum¬ 
stanced,  as  determined  by  the  Commissioner,  shall  be 
used  as  his  average  margin  for  such  period. 

(d)  If  the  claimant  made  any  purchase  or  sale  other¬ 
wise  than  through  an  arm’s-length  transaction,  and  a 
at  price  other  than  the  fair  market  price,  the  Commis¬ 
sioner  may  determine  the  purchase  or  sale  price  to  be 
that  for  which  such  purchases  or  sales  were  at  that  time 
made  in  the  ordinary  course  of  trade. 

(e)  Either  the  claimant  or  the  Commissioner  may  re¬ 
but  the  presumption  established  by  subsection  (a)  of 
this  section  by  proof  of  the  actual  extent  to  which  the 
claimant  shifted  to  others  the  burden  of  the  processing 
tax.  Such  proof  may  include,  but  shall  not  be  limited 
to- — 

(1)  Proof  that  the  difference  or  lack  of  difference 
between  the  average  margin  for  the  tax  period  and  the 
average  margin  for  the  period  before  and  after  the  tax 
was  due  to  changes  in  factors  other  than  the  tax.  Such 
factors  shall  include  any  clearly  shown  change  (A)  in 
the  type  or  grade  of  article  or  commodity,  or  (B)  in 
costs  of  production.  If  the  claimant  asserts  that  the 
burden  of  the  tax  was  borne  by  him  and  the  burden 
of  any  other  increased  costs  was  shifted  to  others,  the 
Commissioner  shall  determine,  from  the  effective  dates 
of  the  imposition  or  termination  of  the  tax  and  the  ef¬ 
fective  date  of  other  changes  in  costs  as  compared  with 
the  date  of  the  changes  in  margin  (when  margins  are 
computed  for  weeks,  months,  or  other  intervals  between 
July  1,  1931,  and  August,  1936,  in  the  manner  specified 
in  subsection  (b)),  and  from  the  general  experience  of 
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the  industry,  whether  the  tax  or  the  increase  in  other 
costs  was  shifted  to  others.  If  the  Commissioner  deter¬ 
mines  that  the  difference  in  average  margin  was  due  in 
part  to  the  tax  and  in  part  to  the  increase  in  other 
costs,  he  shall  apportion  the  change  in  margin  between 
them; 

(2)  Proof  that  the  claimant  modified  existing  con¬ 
tracts  of  sale,  or  adopted  a  new  form  of  contract  of 
sale,  to  reflect  the  initiation,  termination,  or  change  in 
amount  of  the  processing  tax,  or  at  any  such  time 
changed  the  sale  price  of  the  article  (including  the  effect 
of  a  change  in  size,  package,  discount  terms,  or  any 
other  merchandising  practice)  by  substantially  the 
amount  of  the  tax  or  change  therein,  or  at  any  time  billed 
the  tax  as  a  separate  item  to  any  vendee,  or  indicated 
by  any  writing  that  the  sale  price  included  the  amount 
of  the  tax,  or  contracted  to  refund  any  part  of  the  sale 
price  in  the  event  of  recovery  of  the  tax  or  decision  of 
its  invalidity;  but  the  claimant  may  establish  that  such 
acts  were  caused  by  factors  other  than  the  processing 
tax,  or  that  they  do  not  represent  his  practice  at  other 
times.  If  the  claimant  processed  any  product  in  addi¬ 
tion  to  the  commodity  with  respect  to  the  processing  of 
which  there  was  paid  or  collected  an  amount  as  tax  for 
which  he  claims  a  refund,  and  if  the  Commissioner  has 
reason  to  believe  that  the  burden  of  such  amount  was 
shifted  in  whole  or  in  part  by  means  of  the  transaction 
relating  to  such  product,  the  average  margin  with  re¬ 
spect  to  such  product,  and  articles  processed  therefrom, 
shall  also  be  considered,  and  shall  be  determined  for  the 
tax  period  applicable  to  the  commodity  and  for  the  pe¬ 
riod  before  .and  after  the  tax  in  the  manner  prescribed 
in  subsection  (b)  of  this  section.  To  the  extent  the  Com¬ 
missioner  determines  that  the  average  margin  with  re¬ 
spect  to  such  product  was  higher  during  the  tax  period 
than  it  was  during  the  period  before  and  after  the  tax,  it 
shall  be  prima-facie  evidence  that  such  amount  was  not 
borne  by  the  claimant  but  that  it  was  shifted  to  others. 
(U.  S.  C.  1940  ed.,  Title  7,  Sec.  649.) 
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1  United  States  Processing  Tax  Board  of  Review 

Docket  No.  241 

Insular  Sugar  Refining  Corporation,  petitioner 

v. 

Commissioner  of  Internal  Revenue,  respondent 

Docket  entries 

APPEARANCES 

For  Petitioner:  J.  Sterling  Halstead,  Esq. 

For  Respondent:  J.  P.  Wenchel,  Esq.,  Raymond  F.  Brown, 

Esq.,  Royal  E.  Maiden,  Jr.,  Esq. 

1940 

Feb.  2 — Petition  received  and  filed. 

Feb.  2 — Two  copies  of  petition  served  on  Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Feb.  5 — Fee  paid. 

Feb.  10 — Petitioner  filed  four  additional  copies  of  claim  for 
refund. 

Feb.  10 — Entry  of  Appearance  filed  by  J.  Sterling  Halstead, 
Esq. 

Feb.  10 — Two  copies  of  claim  for  refund  served  on  Chief  Coun¬ 
sel,  Bureau  of  Internal  Revenue. 

Mar.  23 — Answer  filed  by  respondent. 

Mar.  23 — Copy  of  Answer  served  on  petitioner  by  Regis.  Mail, 
No.  307,481. 

Mar.  25 — Copy  of  Notice  setting  Hearing  on  Merits  April  22, 
1940,  in  Room  424,  Munsey  Building,  Washing¬ 
ton,  D.  C.,  sent  to  petitioner  and  respondent  by 
Regis.  Mail  Nos.  307,484  and  307,483,  respectively. 

Mar.  27 — Petitioner  filed  Motion  for  Adjournment  of  Hearing 
on  the  Merits  and  a  supporting  affidavit. 

Mar.  28 — Copy  of  above  Motion  and  affidavit  served  on 
respondent. 

2  Apr.  2 — Respondent  filed  Memorandum  reply  to  peti¬ 

tioner’s  Motion  for  continuance  of  hearing. 

Apr.  3 — Copy  of  Order  changing  Hearing  on  Merits  from 
April  22,  1940,  to  August  19,  1940.  sent  to  peti¬ 
tioner  and  respondent  by  Regis.  Mail,  Nos.  307,506 
and  307,507,  respectively. 
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1940 

Apr.  4 — Petitioner  filed  application  for  Order  to  take  deposi¬ 
tion  of  H.  T.  Netherton,  Berkeley,  California. 

Apr.  4 — Petitioner  filed  application  for  Order  to  take  deposi¬ 
tions  of  L.  M.  Dillon  and  D.  C.  Marshall,  Portland, 
Oregon. 

Apr.  4 — Petitioner  filed  application  for  Order  to  take  deposi¬ 
tions  of  L.  W.  Cropp,  Seattle,  Washington,  and 
Miss  Maud  Bullen,  Tacoma,  Washington. 

Apr.  4 — Petitioner  filed  application  for  Order  to  take  deposi¬ 
tions  of  R.  H.  Temple  and  Miss  B.  Ford,  Los 
Angeles,  California. 

Apr.  8 — Copy  of  Order,  with  copies  of  applications  for  Orders 
to  take  depositions  of  R.  H.  Temple  and  Miss  B. 
Ford;  H.  T.  Netherton;  L.  M.  Dillon  and  D.  C. 
Marshall;  L.  W.  Cropp  and  Miss  Maud  Bullen, 
giving  respondent  to  and  including  April  15,  1940, 
within  which  to  file  objections,  sent  to  respondent 
by  Regis.  Mail,  No.  307,522. 

Apr.  11 — Respondent  filed  Memorandum  Reply  to  Petitioner’s 
application  for  Order  to  take  depositions. 

Apr.  12 — Orders  to  take  depositions  of  R.  H.  Temple  and  Miss 
B.  Ford,  May  10,  1940;  H.  T.  Netherton,  May  20, 
1940;  L.  M.  Dillon  and  D.  C.  Marshall,  May  24, 
1940;  and  L.  W.  Cropp  and  Miss  Maud  Bullen, 
May  29,  1940,  sent  to  petitioner  by  Regis.  Mail, 
No.  307,541. 

Apr.  12 — Copies  of  Orders  to  take  depositions  of  R.  H.  Temple 
and  Miss  B.  Ford,  May  10,  1940;  H.  T.  Nether¬ 
ton  May  20, 1940;  L.  M.  Dillon  and  D.  C.  Marshall 
May  24,  1940;  and  L.  W.  Cropp  and  Miss  Maud 
Bullen  May  29, 1940,  sent  to  respondent  by  Regis. 
Mail,  No.  307,540. 

May  1 — Telegrams  received  from  petitioner  with  respect  to 
depositions. 

May  6 — Respondent  filed  Stipulation  between  parties  that 
Board  may  enter  an  Order  to  take  depositions  to 
be  used  in  evidence  by  respondent. 

May  6 — Orders  to  take  depositions  of  R.  H.  Temple,  W.  L. 

Dixon,  Jr.,  and  B.  M.  Ford,  of  Los  Angeles,  May 
17,  1940;  H.  T.  Netherton,  D.  C.  Gray,  and  J.  B. 
Lumgair,  in  San  Francisco,  May  20,  1940;  L.  M. 
Dillon  and  D.  C.  Marshall,  in  Portland,  May  24, 
1940;  L.  W.  Cropp  and  Miss  Maud  Bullen,  in 
Seattle,  May  29, 1940,  sent  to  petitioner  by  Regis. 
Mail,  No.  307,599. 
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1940 

3  May  6 — Copies  of  Orders  to  take  depositions  of  R.  H. 

Temple,  W.  L.  Dixon,  Jr.,  and  B.  M.  Ford 
in  Los  Angeles  May  17, 1940;  H.  T.  Nether- 
ton,  D.  C.  Gray  and  J.  B.  Lumgair  in  San 
Francisco  May  20,  1940;  L.  M.  Dillon  and 
D.  C.  Marshall  in  Portland  May  24,  1940; 
L.  W.  Cropp  and  Miss  Maud  Bullen  in 
Seattle  May  29,  1940,  sent  to  respondent 
by  Regis.  Mail,  No.  307,600. 

May  8 — Duplicates  of  originals  of  Orders  to  take  Depositions, 
copies  of  which  were  sent  to  respondent  May  6, 
1940,  served  on  respondent. 

May  18 — Respondent  filed  application  for  issuance  of  sub- 
pena  duces  tecum  to  R.  H.  Temple,  W.  L.  Dixon, 
Jr.,  and  Miss  B.  M.  Ford.  Order  signed  granting 
application. 

May  21 — Respondent  filed  application  for  issuance  of  sup- 
pena  duces  tecum  to  L.  M.  Dillon  and  D.  C.  Mar¬ 
shall,  Portland,  Oregon.  Order  signed  granting 
application. 

May  21 — Respondent  filed  application  for  issuance  of  sub- 
pena  duces  tecum  for  L.  W.  Cropp  and  Miss  Maud 
Bullen,  Seattle,  Washington.  Order  signed  grant¬ 
ing  application. 

May  21 — Respondent  filed  application  for  issuance  of  sub- 
pena  duces  tecum  to  H.  T.  Netherton,  D.  C.  Gray, 
and  J.  B.  Lungair,  San  Francisco,  California. 
Order  signed  granting  application. 

May  22 — Chairman  assigned  Member  McDonald  the  Presid¬ 
ing  Officer  to  conduct  Hearing  on  Merits. 

Aug.  5 — Depositions  of  L.  W.  Cropp,  Maud  Bullen,  R.  G. 

McBurnie,  D.  C.  Marshall  and  L.  M.  Dillon,  taken 
in  Seattle,  Washington,  filed. 

Aug.  7 — Copy  of  depositions  of  R.  G.  McBurnie,  L.  W.  Cropp, 
Maud  Bullen,  D.  C.  Marshall,  and  L.  M.  Dillon, 
served  on  respondent. 

Aug.  9 — Petitioner  filed  application  for  issuance  of  subpoena 
duces  tecum  on  respondent  for  him  to  produce  cer¬ 
tain  evidence  at  hearing. 

Aug.  9 — Deposition  of  H.  T.  Netherton  (taken  in  San  Fran¬ 
cisco,  California),  on  behalf  of  respondent,  filed. 

Aug.  9 — Deposition  of  H.  T.  Netherton  (taken  in  San  Fran¬ 
cisco,  California) ,  on  behalf  of  petitioner,  filed. 
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Aug.  10 — Copy  of  each  of  H.  T.  Netherton  Depositions  served 
on  respondent. 

Aug.  10 — Order  granting  application  sent  to  petitioner  by 
Regis.  Mail  No.  307,893. 

Aug.  12 — Deposition  of  Bernice  Ford  (taken  in  Los  Angeles, 
California),  on  behalf  of  respondent,  filed. 

I  Aug.  12 — Depositions  of  Miss  Bernice  Ford,  Robert  H.  Temple, 
and  W.  L.  Dixon,  Jr.  (taken  in  Los  Angeles,  Cali¬ 
fornia),  on  behalf  of  petitioner,  filed. 

4  Aug.  12 — Copy  of  deposition  of  Bernice  Ford  on  behalf 

of  respondent,  and  copy  of  depositions  of 
Miss  Bernice  Ford,  Robert  H.  Temple,  and  W.  L. 
Dixon,  Jr.,  on  behalf  of  petitioner,  served  on  re¬ 
spondent. 

Aug.  19 — By  agreement  of  the  parties,  hearing  postponed  from 
August  19,  1940,  to  10:00  a.  m.,  August  20,  1940. 

Aug.  20,  21,  22. — Hearing  on  Merits  held  before  Member  Mc¬ 
Donald.  Hearing  continued  to  10:  00  a.  m.,  Sep¬ 
tember  5, 1940. 

Sept.  5  and  6 — Hearing  on  Merits  continued.  Oral  argument 
on  respondent's  Motion  to  dismiss  petition  set  for 
10 : 00  a.  m.,  September  19, 1940. 

Sept.  19 — Oral  argument  held  before  Member  McDonald. 

Proposed  Findings  of  Fact  and  Decision  to  be  filed 
on  or  before  November  4, 1940. 

i  Nov.  4 — Petitioner  filed  Proposed  Findings  of  Fact  and  a 
brief. 

Nov.  4 — Respondent  filed  brief. 

Nov.  23 — Petitioner  filed  Motion  for  leave  to  file  a  reply  brief. 

Nov.  25 — Copy  of  Order  giving  each  party  to  and  including  De¬ 
cember  9, 1940,  to  file  reply  brief  sent  to  petitioner 
and  respondent  by  Regis.  Mail,  Nos.  307,239  and 

i  307 ,240,  respectively.  Copy  of  petitioner’s  motion 

sent  to  respondent  by  Regis.  Mail,  No.  307,240. 

Dec.  9 — Petitioner  filed  reply  brief. 

Dec.  26 — Respondent  filed  Motion  for  leave  to  file  reply  brief. 

Dec.  26— Respondent  filed  memorandum  reply  brief. 

Dec.  27 — Copy  of  Order  granting  respondent’s  motion  filed 

I  December  26, 1940,  sent  to  petitioner  and  respond¬ 

ent  by  Regis.  Mail,  Nos.  307,370  and  307,371, 
respectively.  Copy  of  respondent’s  Motion  and 
reply  brief  sent  to  petitioner  by  Regis.  Mail,  No. 
307,370. 


31 


1941 

June  24 — Findings  of  Fact  and  Decision  recommended  to  the 
Board  by  the  Presiding  Officer. 

June  24 — Copy  of  Recommended  Findings  of  Fact  and  Decision 
and  Notice  giving  each  party  to  and  including  July 
24,  1941,  within  which  to  file  Brief  sent  to  peti¬ 
tioner  and  respondent  by  Regis.  Mail,  Nos.  307,964 
and  307,965,  respectively. 

July  24 — Petitioner  filed  Brief  with  respect  to  Findings  of  Fact 
and  Decision  recommended  by  the  Presiding 
Officer. 

July  24 — Petitioner  filed  written  request  for  Oral  Argument 
with  respect  to  Recommended  Findings  of  Fact 
and  Decision. 

July  24 — Respondent  filed  Brief  with  respect  to  Findings  of 
Fact  and  Decision  recommended  by  Presiding 
Officer. 

July  24 — Respondent  filed  Motion  for  Oral  Argument  with 
respect  to  Recommended  Findings  of  Fact  and 
Decision. 

July  24 — Copy  of  Order  setting  Oral  Argument  on  Recom¬ 
mended  Findings  of  Fact  and  Decision,  August 
5,  1941,  at  Washington,  D.  C.,  sent  to  Petitioner 
and  Respondent  by  Regis.  Mail,  Nos.  307,006  and 
307,007,  respectively. 

5  July  24 — Copy  of  Respondent’s  Motion  for  Oral  Argu¬ 
ment  sent  to  Petitioner  by  Regis.  Mail,  No. 
307,006. 

Aug.  5— Oral  Argument  heard  with  respect  to  Findings  of 
Fact  and  Decision  recommended  by  the  Presid¬ 
ing  Officer.  J.  Sterling  Halstead,  Esq.,  argued  on 
behalf  of  the  Petitioner.  Royal  E.  Maiden,  Jr., 
Esq.,  and  Sidney  B.  Gambill,  Esq.,  argued  on  be¬ 
half  of  the  Respondent. 

Aug.  25 — Petitioner  filed  Motion  to  File  Reply  Brief  with  re¬ 
spect  to  Recommended  Findings  of  Fact  and 
Decision. 

Aug.  25 — Petitioner  filed  Reply  Brief. 

Aug.  26 — Copy  of  Order  granting  petitioner’s  Motion  for 
leave  to  file  Reply  Brief  and  giving  respondent 
to  and  including  September  9,  1941,  within  which 
to  file  his  Brief  in  reply,  sent  to  petitioner  and 
respondent  by  Regis.  Mail,  Nos.  307,160  and  307,- 
161,  respectively.  Copy  of  petitioner’s  Motion 
sent  to  respondent  by  Regis.  Mail,  No.  307,161. 
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Aug.  30 — Respondent  filed  Motion  for  Extension  of  time  for 
filing  Reply  Brief  to  October  7,  1941. 

Sept.  2 — Above  Motion  granted  and  copy  sent  to  respondent 
by  Regis.  Mail,  No.  307,167. 

Oct.  6 — Respondent  filed  Memorandum  Reply  Brief. 

Nov.  7 — Decision  rendered  showing  $230,511.31  as  amount 
of  refund  due  petitioner.  Copy  of  Findings  of 
Fact,  Decision,  and  Memorandum,  and  Edward’s 
Dissenting  Memorandum  in  which  Schwartz  and 
Seay  concur  sent  to  petitioner  and  respondent  by 
Regis.  Mail,  Nos.  307,320  and  307,322,  respec¬ 
tively. 

Dec.  16 — Respondent  filed  Motion  for  Correction  of  Errors  and 
Additional  Findings  of  Fact. 

Dec.  17 — Copy  of  Notice  serving  respondent’s  Motion  filed 
December  16,  1941,  upon  petitioner  and  giving 
both  parties  to  and  including  January  5,  1942, 
within  which  to  file  briefs  w’ith  respect  thereto  sent 
to  petitioner  and  respondent  by  Regis.  Mail  Nos. 
307,416  and  307,418,  respectively. 

1942 

Jan.  3 — Respondent  filed  Memorandum  Brief  in  Support  of 
his  Motion  for  Correction  or  Errors  and  Additional 
Findings  of  Fact. 

Jan.  5 — Petitioner  filed  Brief  in  Opposition  to  respondent’s 
Motion  for  Correction  of  Errors  and  Additional 
Findings  of  Fact. 

Jan.  8 — Chairman  assigned  Member  Crewe  to  prepare  order 
as  directed  by  the  Board. 

Jan.  13 — Copy  of  Order  denying  respondent’s  Motion  filed 
December  16, 1941,  sent  to  petitioner  and  respond¬ 
ent  by  Regis.  Mail,  Nos.  307,551  and  307,552,  re¬ 
spectively.  Edwards  took  no  part  in  the  consid¬ 
eration  of  this  Order. 

Apr.  7 — Copy  of  Notice  of  Filing  Petition  for  Review  together 
with  two  Copies  of  the  Petition  for  Review  and 
assignments  of  error  filed  with  the  Clerk  of  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia,  served  on  the  Board. 

6  May  2 — Respondent  transmitted  Copy  of  Joint  Mo¬ 
tion  before  United  States  Circuit  Court  of 
Appeals  for  the  District  of  Columbia  to  transmit 
Exhibits  in  Physical  Form  and  proposed  Order 
granting  such  Motion. 
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1942 

May  4 — Respondent  filed  Designation  of  Portions  of  Record, 
Proceedings,  and  Evidence  to  be  contained  in  the 
Record  on  Review. 

May  11 — Clerk,  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia,  transmitted  certified  copy  of 
Order  that  Board  transmit  Exhibits  in  Physical 
Form. 

May  16 — Clerk,  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia,  transmitted  certified  Copy,  of 
Order  of  the  Court  extending  time  for  forwarding 
transcript  of  record  on  review  to  June  16,  1942. 

7  [Copy] 

United  States  Processing  Tax  Board  of  Review 
Docket  No.  241 

Insular  Sugar  Refining  Corporation,  petitioner 

against 

Commissioner  of  Internal  Revenue,  respondent 

Filed  11 :45  a.  m.  Feb.  2, 1940.  United  States  Processing  Tax, 
Board  of  Review. 

Petition 

The  above-named  petitioner  hereby  requests  a  hearing  on  the 
merits  of  its  claim  which  was  disallowed  to  the  extent  of  the 
entire  amount  claimed,  by  a  notice  of  the  Commissioner  of 
Internal  Revenue  dated  January  9,  1940,  bearing  symbols 
IT :  UE  :HHK,  and  as  a  basis  of  its  proceeding  alleges  as  follows: 

1.  The  petitioner  is  a  corporation  organized  under  the  laws 
of  the  Philippine  Islands,  with  its  principal  place  of  business  at 
612  Philippine  National  Bank  Building,  Manila,  Philippine 
Islands. 

2.  On  information  and  belief,  the  notice  of  disallowance  (a 
copy  of  which  is  attached  hereto  and  marked  Exhibit  A)  was 
mailed  to  the  petitioner  by  Registered  Mail  on  January  9, 

1940. 

8  3.  A  copy  of  the  claim  for  refund  filed  by  petitioner, 
and  copies  of  an  amended  claim  for  refund  filed  by  the 

petitioner  are  attached  hereto  and  marked,  respectively,  Ex¬ 
hibits  B,  C,  and  D.  Said  claim  for  refund  as  amended  involves 
processing  taxes  for  the  period  beginning  September  12,  1934, 
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and  ending  January  6,  1936,  and  in  the  amount  of  $426,247.16, 
and  interest  thereon  from  the  date  of  the  payment  of  said  taxes. 
Petitioner’s  original  claim  duly  filed  on  June  25, 1937,  has  been 
amended  by  the  first  and  second  amended  claims  filed  by  peti¬ 
tioner  on  December  28th  and  December  31st,  1939,  respectively, 
only  to  the  extent  necessary  to  make  said  claim  conform  to  cer¬ 
tain  additional  evidence  furnished  to  the  respondent  in  support 
of  said  original  claim  during  the  months  of  May,  June,  and  July 
1939,  which  evidence  was  accepted  by  the  respondent  and  con¬ 
sidered  in  connection  with  the  audit  of  petitioner’s  said  claim. 

4.  The  disallowance  of  the  claim  for  refund  set  forth  in  said 
notice  of  disallowance  is  based  upon  the  following  errors: 

(a)  The  refusal  of  respondent  to  recognize  and  give  effect  to 
the  presumption  that  petitioner  bore  the  burden  of  the  tax  cre¬ 
ated  by  the  “margins”  computed  pursuant  to  the  provisions  of 
Section  907  of  the  Revenue  Act  of  1936  and  set  out  on  Schedule 
D  of  petitioner’s  claim. 

(b)  The  failure  of  respondent  to  cite,  in  said  notice  of  dis¬ 
allowance,  the  evidence,  if  any,  relied  on  by  him  as  re- 

9  butting  the  presumption  that  petitioner  bore  the  burden 
of  the  tax  created  by  the  “margins”  computed  pursuant 
to  section  907  of  1936  Revenue  Act  and  set  out  on  petitioner’s 
claim. 

(c)  The  determination  by  the  respondent  that  the  evidence 
submitted  in  support  of  petitioner’s  claim  did  not  establish  that 
petitioner  bore  the  burden  of  the  tax,  the  refund  of  which  is 
claimed,  or  any  portion  thereof. 

5.  The  facts  upon  which  the  petitioner  relies  as  the  basis  of 
this  proceeding  are  as  follows: 

(a)  The  petitioner  during  the  “tax  period”  and  the  “base 
period,”  before  and  after  the  “tax  period,”  was  engaged  in  the 
production  of  refined  sugar  at  its  refineries  located  in  the  Philip¬ 
pine  Islands. 

(b)  The  tax,  the  refund  of  which  is  claimed  by  petitioner  in 
this  proceeding,  was  paid  on  said  refining  operations  in  the 
Philippine  Islands. 

(c)  The  commodity  processed  was  raw  sugar  purchased  from 
planters  and  other  vendors  of  raw  sugar  in  the  Philippine 
Islands.  These  purchases  of  raw  sugar  were  made  in  large  and 
small  lots  from  time  to  time  in  such  a  manner  that  it  was  and  is 
not  possible  to  identify  and  trace  particular  purchases  of  raw 
sugar  through  the  process  of  refining,  and  to  allocate  the  price 
paid  for  each  particular  lot  of  raw  sugar  to  the  refined  sugar 
resulting  from  the  processing  thereof.  The  petitioner  kept  a 
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chronological  record  of  the  prices  paid  for  raw  sugar, 

10  sufficiently  complete,  however,  to  allow  the  attributing 
of  a  raw  sugar  unit  cost  to  the  refined  sugar  produced  by 

fiscal  periods,  in  all  but  one  instance,  periods  of  six  months. 

(d)  There  was  a  recognized  market  for  raw  sugar  in  the 
Philippine  Islands,  and  the  daily  prices  quoted  in  this  market 
were  published  by  the  Bureau  of  Commerce  and  Industry  of 
the  Government  of  the  Philippine  Islands. 

(e)  Part  of  the  refined  sugar  produced  by  the  petitioner  was 
sold  in  the  United  States  through  Balfour  Guthrie,  Ltd.,  as 
agent,  and  all  but  a  small  portion  of  the  remainder  was  sold  by 
petitioner  in  the  Philippine  Islands.  During  the  base  and  the 
tax  period  86.4228%  was  sold  in  the  United  States  and  13.5772% 
was  sold  in  the  Philippine  Islands. 

(f)  Petitioner  maintained  no  catalogue  or  list  price  for  its 
refined  sugar,  and  its  sales  were  not  made  pursuant  to  any  pub¬ 
lished  market  price.  Its  sugar  was  sold  at  the  best  possible 
prices  obtainable  in  the  location  to  which  it  was  shipped  in  the 
United  States.  Petitioners  “sales  price  current”  at  the  time  of 
processing  was  the  average  price  at  which  it  was  selling  sugar  at 
the  time  of  processing. 

(g)  The  petitioner  in  the  sales  of  sugar  for  U.  S.  consumption 
through  Balfour  Guthrie,  Ltd.,  as  agent,  did  not  bill  the  tax  as  a 
separate  item  to  any  vendee. 

(h)  Petitioner  in  selling  sugar  in  the  Philippine 

11  Islands  did  specifically  bill  the  tax  as  a  separate  item  to 
its  vendees. 

( 1 )  Presumptive  margins  computed  on  petitioner's  sales  for 
U.  S.  consumption  pursuant  to  Section  907  of  the  Revenue  Act 
of  1936  as  set  forth  in  Schedule  D  of  the  second  amended  claim 
filed  by  petitioner,  using  the  market  quotations  for  raw  sugar 
published  by  the  Bureau  of  Commerce  and  Industry  of  the  Phil¬ 
ippine  Islands  as  the  “cost  of  commodity”  and  the  average  price 
at  which  petitioner  was  selling  sugar  at  the  time  of  processing 
taken  by  months  as  its  “sales  value,”  show  that  petitioner  bore 
the  burden  of  the  tax  to  the  extent  of  $383,173.76.  The  re¬ 
spondent  has  produced  no  evidence  rebutting  this  presumption, 
but  has  denied  the  claim  arbitrarily,  after  an  iavestigation 
which  should  have  satisfied  his  representatives  that  petitioner 
was  entitled  to  its  allowance  and  payment. 

(j)  Margins  computed  on  said  U.  S.  sales  pursuant  to  Section 
907  of  the  Revenue  Act  of  1936  on  the  basis  of  the  “actual  cost” 
of  the  raw  sugar  processed,  computed  by  fiscal  periods,  show 
that  petitioner  bore  the  burden  of  the  tax  to  the  extent  of 
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$426,247.16.  These  margins  are  set  out  on  Exhibit  C  to  peti¬ 
tioner’s  claim  as  amended. 

(k)  The  per  bag  profits  earned  by  the  petitioner  on  said 
U.  S.  sales  computed  on  the  basis  of  the  report  of  an  income- 

tax  audit  made  by  the  respondent’s  representatives  for 

12  the  tax  and  base  periods,  involving  fiscal  periods  ap¬ 
proximating  closely  the  division  between  the  tax  and 

base  periods,  were  $1.0911  for  the  base  period  and  $.6131  for 
the  tax  period,  showing  that  the  taxpayer  absorbed  approxi¬ 
mately  $.48  out  of  every  $.53  of  processing  tax  paid,  and  con¬ 
firming  the  presumption  created  by  the  margins  computed  and 
listed  on  Schedule  D  of  petitioner’s  claim  and  the  margins  set 
out  on  Exhibit  C  attached  to  said  claim.  A  copy  of  the  thirty- 
day  letter  incorporating  said  report  of  respondents  said  income- 
tax  audit  is  attached  as  Exhibit  F  to  petitioner’s  claim  as 
amended. 

(l)  On  information  and  belief  petitioner  has  not  been  re¬ 
lieved  of  the  burden  of  the  tax  herein  claimed  nor  reimbursed 
therefor  nor  has  it  shifted  the  burden  of  such  tax  directly  or 
indirectly  in  any  manner  whatsoever,  and  no  understanding  or 
agreement,  written  or  oral,  exists  whereby  it  may  be  relieved  of 
the  burden  of  such  amount,  be  reimbursed  therefor  or  may  shift 
the  burden  thereof. 

(m)  Margins  computed  pursuant  to  Section  907  of  said  1936 
Revenue  Act  on  petitioner’s  sales  of  sugar  for  consumption  in 
the  Philippine  Islands  and  elsewhere  outside  of  the  United 
States  as  distinguished  from  margins  based  on  sales  for  U.  S. 
consumption  show  little  shrinkage  in  the  margin  during  the  tax 

period  as  compared  with  the  base  period. 

13  5.  The  taxes,  the  refund  of  which  is  sought  in  this 
proceeding,  were  paid  at  Manila  in  the  Philippine 

Islands  to  a  representative  of  the  Collector  of  Internal  Revenue, 
Baltimore,  Maryland,  but  petitioner  requests  that  the  hearing 
in  this  proceeding  be  held  in  the  offices  of  this  Board,  at 
Washington,  D.  C. 

Wherefore,  the  petitioner  prays  that  this  Board  may  hear 
this  proceeding  and  reverse  the  disallowance  of  its  claim  by  the 
respondent,  that  the  Board  find  that  the  petitioner  bore  the 
burden  of  the  tax  the  refund  of  which  is  claimed  and  that  the 
Board  decide  that,  the  petitioner  is  entitled  to  a  refund  in  the 
amount  of  $426,247.15  and  interest  thereon  from  the  respective 
dates  on  which  the  tax  payments  were  made. 

(signed)  Insular  Sugar  Refining  Corp., 
by  Benjamin  D.  Holt, 

A  ttorney-in-fact. 
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14  State  of  New  York, 

County  of  New  York,  ss: 

Benjamin  D.  Holt,  being  duly  sworn  says: 

That  he  is  an  attorney-in-fact  for  the  petitioner,  Insular 
Sugar  Refining  Corporation,  and  that,  he  is  duly  authorized 
to  sign  the  foregoing  petition  by  a  power  of  attorney,  the  origi¬ 
nal  of  which  is  on  file  in  the  office  of  the  Commissioner  of  In¬ 
ternal  Revenue  at  Washington,  D.  C.  and  a  copy  of  which  is 
attached  hereto  and  marked  Exhibit  E;  that  said  power  of 
attorney  has  not  been  revoked  but  is  still  in  full  force  and 
effect;  that  petitioner  is  a  Philippine  Corporation  organized 
and  existing  entirely  outside  the  United  States  with  no  office 
or  place  of  business  therein.  That  he  has  read  the  foregoing 
petition  and  is  familiar  with  the  statements  therein  contained 
and  that  the  facts  stated  are  true  except  as  to  those  facts  said 
to  be  upon  information  and  belief,  and  those  facts  he  believes 
to  be  true;  that  his  sources  of  information  are  personal  confer¬ 
ences  with  officers  and  employees  of  petitioner,  correspondence 
with  petitioner  and  original  books  and  records  of  petitioner  and 
copies  thereof. 

(signed)  Benjamin  D.  Holt. 

Subscribed  and  sworn  to  before  me  this  1  day  of  Feb.  1940. 

Will  J.  Bo  we,  Jr. 
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EXHIBIT  A 


[Copy] 


Treasury  Department, 
Washington,  Jan.  9,  1940 

Office  of  Commissioner  of  Internal  Revenue.  Address  Reply 
to  Commissioner  of  Internal  Revenue  and  Refer  to  IT:UE:L 
HHK. 

Insular  Sugar  Refining  Corporation, 
c/o  Leslie,  Holt,  Halstead  &  Frost, 

120  Wall  Street,  New  York,  New  York. 


In  re:  Claim  No.  F-6834.  Amount:  $549,570.20 


Sirs:  Reference  is  made  to  the  above-numbered  claim  for 
refund  of  an  amount  stated  to  have  been  paid  as  processing  tax 
under  the  provisions  of  the  Agricultural  Adjustment  Act. 

Section  902  of  the  Revenue  Act  of  1936  provides  that  no  re¬ 
fund  shall  be  made  or  allowed  of  any  amount  paid  as  tax  under 
the  Agricultural  Adjustment  Act  unless  the  claimant  estab¬ 
lishes  to  the  satisfaction  of  the  Commissioner  that  he  bore  the 
burden  of  such  amount  and  has  not  been  relieved  thereof,  nor 
reimbursed  therefor,  nor  shifted  such  burden,  directly  or  in¬ 
directly,  as  set  forth  in  that  section. 

An  examination  of  the  evidence  submitted  in  support  of 
your  claim  discloses  that  you  have  not  established  that  you 
bore  the  burden  of  the  tax,  refund  of  which  is  claimed.  Ac¬ 
cordingly,  your  claim  is  hereby  disallowed  in  the  full  amount. 

The  disallowance  of  your  claim  will  become  final  upon  the 
expiration  of  three  months  after  the  date  of  the  mailing  of  this 
letter,  unless  within  such  period  you  have  filed  a  petition  with 
the  United  States  Processing  Tax  Board  of  Review,  Munsey 
Building,  Washington,  D.  C.,  for  a  hearing  on  the  merits  of  the 
claim. 


Respectfully, 


Guy  T.  Helvering, 

Commissioner. 
By/s/  T.  Mooney, 

Deputy  Commissioner. 
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106  [Copy] 

United  States  Processing  Tax  Board  of  Review 
Docket  No.  241 

Insular  Sugar  Refining  Corporation,  petitioner 

v. 

Commissioner  of  Internal  Revenue,  respondent 

Filed  9:  43  a.  m.,  Mar.  23,  1940.  United  States  Processing 
Tax  Board  of  Review. 

Answer 

Comes  now  the  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of  Internal 
Revenue,  and  for  answer  to  the  petition  filed  in  the  above- 
entitled  proceeding,  admits,  denies  and  alleges  as  follows: 

1.  Admits  the  allegations  in  paragraph  1  of  the  petition. 

2.  Admits  the  allegations  in  paragraph  2  of  the  petition. 

3.  Admits  the  allegations  in  paragraph  3  of  the  petition. 

4.  (a)  Respondent  denies  that  he  committed  any  error  as 
alleged  in  paragraph  4  (a)  of  the  petition;  and,  further  answer¬ 
ing  paragraph  4  (a)  of  the  petition,  respondent  denies  (1)  that 
the  margins  set  out  on  Schedule  D  of  the  petitioner’s  claim 
have  been  computed  in  accordance  with  the  provisions  of  sec¬ 
tion  907  of  the  Revenue  Act  of  1936,  and  (2)  that  said  margins 
give  rise  to  a  presumption  of  tax  burden  borne  by  the  petitioner 
in  any  amount. 

(b)  Respondent  denies  that  he  committed  any  error  as  al¬ 
leged  in  paragraph  4  (b)  of  the  petition;  and,  further 
107  answering  paragraph  4  (b)  of  the  petition,  respondent 
denies  (1)  that  the  margins  computed  by  petitioner  and 
set  out  in  its  claim  are  in  conformity  with  the  provisions  of 
section  907  of  the  Revenue  Act  of  1936,  and  (2)  that  said 
margins  give  rise  to  a  presumption  of  tax  burden  borne  by 
petitioner  in  any  amount. 

4.  (c)  Respondent  denies  that  he  committed  error  as  alleged 
in  paragraph  4  (c)  of  the  petition. 

5.  (a)  Admits  the  allegations  in  paragraph  5  (a)  of  the 
petition. 

(b)  Admits  the  allegations  in  paragraph  5  (b)  of  the  petition. 

(c)  Admits  the  allegations  in  the  first  sentence  of  paragraph 
5  (c)  of  the  petition,  but,  as  for  the  allegations  in  the  second 
and  third  sentences  thereof,  respondent  alleges  that  he  does  not 
have  sufficient  information  upon  which  to  form  a  belief  as  to 
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the  correctness  of  the  material  allegations  of  fact  contained 
therein,  and  therefore  neither  admits  nor  denies  the  same  but 
requires  strict  proof  of  each  and  every  one  of  said  allegations. 

(d)  Alleges  that  he  does  not  have  sufficient  information  upon 
which  to  form  a  belief  as  to  the  correctness  of  the  material 
allegations  of  fact  contained  in  paragraph  5  (d)  of  the  petition 
and,  therefore,  neither  admits  nor  denies  the  same,  but  re¬ 
quires  strict  proof  of  each  and  every  allegation  contained 
therein. 

108  5.  (e)  Admits  the  allegations  contained  in  the  first 
sentence  of  paragraph  5  (e)  of  the  petition,  but  alleges 

that  he  does  not  have  sufficient  information  upon  which  to 
form  a  belief  as  to  the  correctness  of  the  material  allegations 
of  fact  contained  in  the  second  sentence  of  said  paragraph  5  (e) 
and,  therefore,  neither  admits  nor  denies  the  same,  but  requires 
strict  proof  of  each  and  every  allegation  contained  therein. 

(f)  Alleges  that  he  does  not  have  sufficient  information  upon 
which  to  form  a  belief  as  to  the  correctness  of  the  material  alle¬ 
gations  of  fact  contained  in  paragraph  5  (f)  of  the  petition 
and,  therefore,  neither  admits  nor  denies  the  same,  but  requires 
strict  proof  of  each  and  every  allegation  contained  therein. 

(g)  Alleges  that  he  does  not  have  sufficient  information  upon 
which  to  form  a  belief  as  to  the  correctness  of  the  material  alle¬ 
gations  of  fact  contained  in  paragraph  5  (g)  of  the  petition 
and,  therefore,  neither  admits  nor  denies  the  same,  but  requires 
strict  proof  of  each  and  every  allegation  contained  therein. 

(h)  Admits  the  allegations  contained  in  paragraph  5  (h) 
of  the  petition. 

(i)  Denies  the  allegations  contained  in  paragraph  5  (i)  of 
the  petition. 

(j)  Denies  the  allegations  contained  in  the  first  sentence  of 
paragraph  5  (j)  of  the  petition,  but  admits  that  certain  margins 

are  set  out  on  Exhibit  C  to  petitioner’s  claim  as  amended, 

109  as  alleged  in  the  last  sentence  thereof. 

5.  (k)  Denies  the  allegations  contained  in  the  first 
sentence  of  paragraph  5  (k)  of  the  petition,  but  admits  the  alle¬ 
gations  contained  in  the  second  and  last  sentence  thereof. 

(l)  Denies  the  allegations  contained  in  paragraph  5  (1)  of 
the  petition. 

(m)  Denies  the  allegations  contained  in  paragraph  5  (m) 
of  the  petition. 

6.  Answering  the  allegations  contained  in  the  next  to  last 
paragraph  of  the  petition,  said  paragraph  being  designated  as 
“5,”  respondent  admits  that  the  taxes,  the  refund  of  which  is 
sought  in  this  proceeding,  were  paid  as  alleged  therein. 
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7.  Denies  generally  and  specifically  each  and  every  allegation 
in  the  petition  not  hereinabove  admitted,  qualified  or  denied. 

WHEREFORE,  it  is  prayed  that  the  Board  determine  that 
petitioner  in  this  cause  is  not  entitled  to  the  refund  of  any 
amount  paid  by  it  as  tax  under  the  Agricultural  Adjustment 
Act. 

(signed)  J.  P.  Wenchel,  R.  F.  B. 

J.  P.  Wenchel, 

Chief  Counsel, 

Bureau  of  Internal  Revenue, 

Attorney  for  Respondent. 

Of  counsel:' 

Raymond  F.  Brown, 

Royal  E.  Maiden,  Jr., 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

110  United  States  Processing  Tax  Board  of  Review 

Docket  No.  241 

Insular  Sugar  Refining  Corporation,  petitioner 

v. 

Commissioner  of  Internal  Revenue,  respondent 

Dated:  November  7,  1941. 

i  J.  Sterling  Halstead,  Esq.,  for  the  petitioner.  Raymond  F. 
Brown,  Esq.,  Royal  E.  Maiden,  Jr.,  Esq.,  and  Sidney  B.  Gam- 
bill,  Esq.,  for  the  respondent. 

i  This  is  a  proceeding  to  review  the  disallowance  by  respondent 
of  a  claim  filed  by  petitioner  under  Title  VII  of  the  Revenue 
Act  of  1936  for  the  refund  of  processing  tax  in  the  amount  of 
$426,247.16. 

This  proceeding  having  been  heard  by  the  Board,  the  Board, 
upon  the  evidence  adduced,  makes  the  following 

findings  of  fact 

1.  Petitioner  was  incorporated  in  1929  under  the  laws  of  the 
Philippine  Islands  with  its  principal  office  in  Manila,  Philip¬ 
pine  Islands.  During  the  entire  period  involved  here,  it  w*as 
engaged  in  refining  raw  sugar  at  its  refinery  in  the  Philippine 
Islands.  During  such  period  it  w*as  controlled  through  stock 
ownership  by  International  Suchar  Corporation,  a  New  York 
corporation,  which  also  controlled  Refined  Syrups,  Inc.  It 
purchased  such  raw  sugar  from  mills  and  planters  in  the  Philip- 
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pine  Islands,  processed  it  into  refined  sugar,  and  sold  the  re¬ 
fined  product  in  the  Philippine  Islands  and  in  the  continental 
United  States. 

111  2.  The  tax  upon  the  first  domestic  processing  of  raw 
sugar,  i.  e.,  the  production  of  direct-consumption  sugar, 

became  effective  in  the  United  States  on  June  8,  1934,  and  in 
the  Philippine  Islands  on  September  12, 1934,  and  remained  in 
effect  until  January  6, 1936. 

3.  During  the  period  between  September  12,  1934  and  Sep¬ 
tember  30,  1935.  both  dates  inclusive,  petitioner  regularly  filed 
its  processing  tax  returns  under  the  Agriculaural  Adjustment 
Act  and  paid  a  tax  with  respect  to  the  processing  of  raw  sugar 
in  an  aggregate  amount  sufficient  to  produce  1,027.234  bags  of 
refined  (direct-consumption)  sugar  of  100  pounds  each.  Such 
processing  was  accomplished  during  the  months  from  Septem¬ 
ber  1934  through  September  1935,  inclusive,  and  petitioner  paid 
processing  tax  in  the  total  amount  of  $549,561.24.  Of  this  sum 
$517,591.12  was  paid  to  the  Collector  of  Internal  Revenue  by 
petitioner  in  cash  and  the  balance  of  $31,970.12  represented  a 
credit  allowed  to  petitioner  by  the  Collector  as  having  been 
paid  to  him  in  the  first  instance  by  petitioner’s  vendors  of  raw 
sugar  whom  petitioner  reimbursed  in  that  amount. 

4.  Petitioner  filed  an  original  claim  for  refund  on  P.  T.  Form 
79  on  June  25,  1937,  in  the  amount  of  $549,570.20.  First  and 
second  amended  claims  for  refund  were  filed  by  petitioner  on 
December  28  and  December  31,  1939,  respectively,  in  the 
amount  of  $426,247.16.  The  original  claim  as  so  amended  was 
disallowed  in  full  by  respondent  by  registered  letter  dated  Janu¬ 
ary  9,  1940,  and  petition  for  review  of  such  disallowance  was 

filed  with  the  Board  on  February  2,  1940. 

112  5.  Insofar  as  this  proceeding  is  concerned,  the  statu¬ 
tory  period  before  and  after  the  tax  extended  from 

September  12, 1932  to  September  11, 1934,  both  dates  inclusive, 
and  from  February  1,  1936  to  July  31,  1936,  inclusive;  and 
the  period  during  which  petitioner  paid  processing  tax  extended 
from  September  12,  1934  to  September  30,  1935,  inclusive. 

6.  Petitioner  purchased  raw  sugar  from  many  different  pro¬ 
ducers  and  mills  in  the  Islands  and  intermingled  such  purchases 
in  its  warehouses.  Because  of  this  intermingling,  it  was  im¬ 
possible  for  petitioner  to  know,  at  the  time  of  processing,  what 
the  purchase  price  was  of  any  particular  lot  of  raw  sugar  in  its 
possession. 

7.  Approximately  20  percent  of  petitioner’s  raw  sugar  was 
purchased  from  planters  for  immediate  delivery  on  warehouse 
receipts  at  fixed  prices.  Approximately  30  percent  was  pur¬ 
chased  under  contracts  calling  for  future  delivery  at  a  price 
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fixed  in  each  contract.  Approximately  50  percent  was  pur¬ 
chased  under  contracts  calling  for  delivery  at  any  time  between 
November  and  September  of  the  following  year,  with  the  option 
in  the  seller  to  fix  the  selling  price  at  any  time  prior  to  August 
31 ;  and  in  fixing  such  price,  the  seller  was  limited  to  the  price 
of  the  last  known  sale  of  Philippine  raw  sugar  in  the  New  York 
market  on  the  day  prior  to  the  price  fixing.  Under  this  latter 
type  of  contract,  petitioner  took  title  to  and  physical 'possession 
of  the  sugar  but  because  such  sugar  might  be  refined  and  sold 
before  the  price  of  the  raws  was  fixed,  it  was  impossible 

113  to  determine  at  any  given  time  the  exact  cost  of  any 
particular  lot  of  such  refined  sugar.  A  determination  of 

the  cost  of  raw  sugar  processed  could  be  made  only  in  the 
aggregate  and  only  at  the  end  end  of  a  fiscal  period  when  the 
prices  under  all  such  contracts  had  been  definitely  fixed.  No 
entry  was  made  in  petitioner’s  books  of  account,  at  the  time 
!  of  delivery,  as  to  the  quantity  of  sugar  delivered  under  these 
“delayed  price”  contracts.  Quantities  delivered  would  be  re¬ 
corded  on  warehouse  reports  and  ledger  entries  were  made  only 
when  the  price  of  the  sugar  had  been  definitely  fixed.  The 
books  and  records  of  petitioner  do  not  disclose  the  actual  cost 
i  of  the  raw  sugar  processed  by  petitioner  during  the  statutory 
periods. 

8.  During  both  of  the  statutory  periods  the  Bureau  of  Com¬ 
merce  of  the  Department  of  Agriculture  and  Commerce  of  the 

!  Commonwealth  of  the  Philippines  published  current  market 
prices  for  raw  sugar  which  were  compiled  from  prices  being 
paid  daily  by  purchasers  of  raw  sugar  in  the  Philippines.  Dif¬ 
ferent  prices  were  paid  and  separate  quotations  given  for  raw 
for  domestic  consumption  as  refined  and  for  raw  to  be  refined 
for  export  and  sale  outside  the  Islands. 

9.  During  the  periods  pertinent  to  this  proceeding,  petitioner 
shipped  to  the  Pacific  coast  approximately  85  percent  of  its 
refined  sugar  for  sale  in  the  continental  United  States;  the 
remainder  was  sold  in  the  Philippine  Islands. 

10.  Petitioner’s  invoices  covering  its  sales  of  refined  sugar 
for  consumption  in  the  Philippine  Islands  showed  in 

114  every  instance  the  price  of  the  sugar  and  as  a  separate 
item  an  amount  equivalent  to  the  amount  paid  as  proc¬ 
essing  tax.  The  two  items  were  added  together  to  make  the 
total  price  to  the  purchaser. 

11.  Most  of  the  refined  sugar  shipped  by  petitioner  to  con- 
i  tinental  United  States  was  sold  on  the  Pacific  coast  through 

Balfour,  Guthrie  &  Co.,  Limited,  (referred  to  herein  as  Balfour) 
which  acted  as  selling  agent  for  the  petitioner  during  the  years 
1932  to  1936,  inclusive.  Petitioner  had  no  other  agent  in  the 
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United  States  for  the  disposal  of  its  sugar.  Balfour  main¬ 
tained  its  principal  office  at  San  Francisco  and  operated  branch 
offices  in  the  cities  of  Los  Angeles,  Seattle,  Portland,  and 
Tacoma. 

12.  None  of  the  sugar  shipped  to  Balfour  had  been  sold  at 
the  time  of  such  shipment,  and  its  ultimate  selling  price  could 
not  be  determined  at  that  time.  Under  arrangement  between 
petitioner  and  Balfour,  petitioner  was  authorized  to  draw  by 
sight  draft  in  Manila  an  advance  of  from  85  to  90  percent  of 
the  San  Francisco  market  value,  at  time  of  shipment  from 
Manila,  less  freight,  insurance,  and  incidental  charges.  In 
order  to  determine  a  value  for  the  purpose  of  such  advance 
payment  and  in  order  to  carry  a  proper  account  with  Balfour, 
the  shipments  were  debited  to  Balfour  at  an  arbitrary  price, 
which,  although  it  did  not  represent  the  ultimate  sales  price, 
was  intended  to  have  a  substantial  relation  to  the  actual  value. 
It  represented,  in  effect,  what  petitioner  expected  it  might  re¬ 
ceive  from  the  sale  of  the  sugar,  and  the  limitation  to 

115  a  percentage  less  than  100  percent  was  intended  to  pro¬ 
vide  for  the  possibility  of  a  reduction  in  market  value 
between  the  time  of  presentation  of  sight  draft  and  the  time  of 
sale. 

13.  At  the  time  of  each  shipment  of  sugar  from  petitioner 
to  Balfour,  a  memorandum  which  bore  the  heading  “Invoice” 
was  prepared  to  cover  the  shipment  and  the  advance  to  peti¬ 
tioner  and  to  be  sent  from  petitioner  to  Balfour.  On  each 
such  memorandum  prepared  subsequent  to  September  12, 1932, 
and  prior  to  the  effective  date  of  the  processing  tax,  petitioner 
set  forth  the  f.  a.  s.  Manila  value,  with  the  number  of  bags  and 
an  amount  in  pesos  per  100  bags  of  100  pounds  net  weight  each, 
and  in  addition  the  amount  of  the  Manila  wharfage  tax  which 
at  all  times  pertinent  here  was  9.15  pesos  per  one  hundred  bags. 
For  the  purposes  of  this  proceeding,  a  peso  is  equivalent  to  $.50 
in  U.  S.  currency. 

14.  The  memoranda  covering  all  shipments  made  by  peti¬ 
tioner  to  Balfour  during  the  period  when  the  processing  tax 
was  in  effect  in  the  Philippines  set  forth,  in  addition  to  the  two 
items  of  the  f.  a.  s.  Manila  value  and  the  wharfage  tax,  an  item 
denominated  “processing  tax”  at  107  pesos  per  100  bags,  that 
sum  being  the  equivalent  of  $53.50,  the  exact  amount  of  the 
tax  upon  the  processing  of  that  amount  of  raw  sugar  required 
to  produce  100  bags  of  refined  sugar  each  of  100  pounds  net 
weight. 

15.  The  memoranda  covering  all  shipments  of  sugar  from  pe¬ 
titioner  to  Balfour  during  the  period  February  1,  1936- 
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116  July  31,  1936,  omitted  any  reference  to  the  processing 
tax  and  referred  only  to  the  f.  a.  s.  Manila  value  and  the 

wharfage  tax. 

16.  At  the  time  a  memorandum  was  issued  on  each  shipment 
in  the  tax  period,  entries  were  made  by  petitioner  on  a  register 
of  debit  memoranda  crediting  accounts  entitled,  respectively, 
“processing  tax,”  “wharfage  tax,”  and  “sugar.”  These  credits 
corresponded  in  amount  with  the  items  shown  on  the  memoran¬ 
dum.  Balfour’s  account  was  debited  with  the  total  amount 
of  the  three  items  shown  and  against  that  amount  petitioner 
drew  a  draft  for  a  sum  between  85  and  90  percent  which  amount 
so  drawn  was  credited  against  the  Balfour  account.  The  rea¬ 
son  petitioner  kept  its  records  in  this  manner  was  to  maintain 
a  segregation  and  identity  of  the  various  expenses  of  conducting 
the  refinery  so  as  to  be  able  to  compare  one  period  with  other 
periods. 

17.  Following  each  sale  of  petitioner’s  sugar  and  payment 
therefor,  Balfour  deducted  its  expenses  and  commissions  and 
submitted  to  petitioner  a  monthly  sales  account  showing  the 
disposition  of  petitioner’s  sugar  in  that  month.  Any  excess 
over  or  deficiency  in  the  amount  drawn  by  petitioner  by  ad¬ 
vance  in  Manila  was  adjusted  by  appropriate  bookkeeping 
entries. 

18.  On  the  Pacific  coast  the  sale  of  refined  sugar  is  in  many 
respects  seasonable.  Selling  prices  are  determined  entirely  by 
competitive  conditions  obtaining  in  the  particular  market 
where  the  sugar  is  available  for  sale.  The  basic  price  of  refined 
sugar  on  the  Pacific  coast  is  established  by  California  & 
Hawaiian  Sugar  Refining  Corporation,  Ltd.,  and  Western 

Sugar  Refinery,  the  two  largest  refineries  on  the 

117  west  coast.  Under  instructions  and  authority  received 
from  International  Suchar  Corporation,  Balfour  sold 

petitioner’s  sugar  at  varying  discounts,  ranging  from  5  to  15 
cents  per  cwt.,  under  the  prices  established  by  these  two  com¬ 
panies.  This  difference  in  price  was  necessitated  principally  by 
the  fact  that  petitioner  had  for  sale  only  granulated  sugar  in 
bags  of  100  pounds  each  or  in  100-pound  bags  containing  units 
of  5, 10,  or  20  pounds  each  and  did  not  have  for  sale  assortments 
such  as  cubes,  brown  sugar,  and  powdered  sugar. 

19.  San  Francisco  is  and  has  been  the  base  point  for  the  price 
of  refined  sugar  sales  on  the  Pacific  coast.  For  a  number  of 
years,  and  at  all  times  pertinent  here,  the  price  of  sugar  at 
any  point  on  the  Pacific  coast,  except  San  Francisco,  has  been 
the  price  at  San  Francisco  plus  the  freight  from  that  city  to  the 
buyer’s  place  of  business.  In  arriving  at  a  price  to  a  buyer, 
the  seller  added  to  the  basic  price  at  San  Francisco  the  freight 
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from  San  Francisco  to  the  place  of  delivery  to  the  buyer.  Sales 
made  in  San  Francisco  for  local  delivery  were  at  the  basic 
price  with  no  addition  of  a  freight  differential,  except  for  sales 
immediately  outside  of  the  city,  in  which  case  a  freight  differ¬ 
ential  was  added.  Petitioner  at  all  times  followed  this  trade 
practice. 

20.  In  no  instance  during  the  periods  pertinent  here  did 
the  processing  tax  appear  as  a  separate  item  on  any  of  the 
invoices  rendered  by  Balfour  to  the  purchasers  of  petitioner’s 
sugar. 

21.  The  units  of  the  commodity  processed,  expressed  in  bags 
of  100  pounds  (net  weight),  both  for  refined  sugar  ex- 

118  ported  for  sale  in  the  United  States  and  for  refined  sugar 
for  local  Philippine  consumption,  are  set  forth  in  the 
following  table: 


Period  before  and  after  the  tax 


For  export  consumption 

For  Philippine 
Island  con¬ 
sumption 

Through  Bal¬ 
four,  Guthrie 

A  Co.,  Limited 

To  Interna¬ 
tional  Suchar 
Corporation 
and  Refined 
Syrups,  Inc. 

1932 

September  12-30 . 

0 

0 

0 

October . . 

0 

0 

November  . . 

11.3X7 

97.  447 

0 

December . 

12.773 

109.684 

0 

1933 

January . 

12,531 

108, 197 

0 

February .  . 

14.506 

0 

March . 

9.271 

135. 622 

0 

April . 

14,676 

73, 679 

0 

M  ay . 

12, 130 

103. 860 

0 

June .  . 

8.515 

113.694 

100 

July . 

32, 654 

94.534 

August  . 

8. 722 

39.009 

September . . . 

0 

0 

October . 

9.082 

31.028 

16. 557 

November . 

30,416 

111.  148 

727 

December . 

22,823 

86. 954 

54. 273 

1934 

January . 

7,771 

164, 842 

17,051 

February . 

5. 979 

168.  727 

12,919 

March . . . 

19. 690 

157.  641 

35,698 

April . 

15.  445 

195. 892 

0 

Mav . 

41.  176 

0 

June . . . 

15. 975 

0 

16,000 

July . 

44,  920 

18. 042 

August .  . 

32 

0 

September  1-11 . 

1,791 

0 

21,364 

Totals . 

352,265 

1, 809, 452 

326,304 

119  1936 

February . 

6. 147 

135.451 

0 

March . 

8.850 

150,246 

0 

April . 

May . 

24.  10S 

36. 846 

9,661 

33,772 

99.367 

25.339 

June . 

25.566 

99.671 

0 

July . 

0 

0 

0 

Grand  total . 

450,708 

2.331.033 

361,304 
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Period  before  and  after  the  tax — Continued 


Tax  Period 


For  export  consumption 

For  Philippine 
Island  con¬ 
sumption 

Through  Bal¬ 
four,  Guthrie 
&  Co..  Limited 

To  Interna¬ 
tional  Suchar 
Corporation 
and  Refined 
Syrups,  Inc. 

September  12-30. 

1934 

30, 570 

0 

o 

October . 

15,360 

0 

0 

o 

November . 

0 

o 

December _ _ 

o 

o 

o 

January _ 

1935 

o 

o 

o 

February . 

15.022 
7. 401 
8.939 

18. 243 
113.875 

o 

March . 

0 

April . 

78,427 
148,  803 

0 

May . 

10. 132 
8,398 

o 

June . 

158, 327 
123,  630 
84,  247 
107, 454 

o 

July . 

9. 595 

5. 094 
33,657 

0 

August . 

47.934 

2.066 

Seutembcr...  _  .  _ 

Totals _ 

144.228 

833. 006 

50.000 

1 

i  120  22.  The  sales  of  sugar  by  petitioner  to  International 

Suchar  Corporation  and  Refined  Syrups,  Inc.,  quantities 
of  which  are  set  forth  above,  were  not  arm’s-length  transac- 
i  tions.  Petitioner’s  prices  to  those  two  purchasers  were  always 
i  substantially  lower  than  the  prices  then  obtaining  for  the  pe¬ 
titioner’s  sugar  on  the  Pacific  coast. 

23.  During  both  of  the  periods  pertinent  here,  petitioner’s 
sales  prices  current,  at  the  time  of  processing,  for  sales  in  the 
i  Philippine  Islands  were  the  prices  currently  being  received  by 
petitioner  upon  its  sales  of  refined  sugar  for  local  consumtion, 
and  for  sales  in  the  continental  United  States  its  sales  prices 
current  w’ere  the  San  Francisco  base  sales  prices.  These  prices, 
expressed  in  dollars  per  100  pounds,  are  contained  in  the  fol¬ 
lowing  table : 


Period  before  and  after  tax 

San  Francisco 
base  sales  prices 

Sales  prices  for 
Philippine 
consumption 

1932 

September  12-30 . 

C) 

$4.  15 

4.  1433 
4.05 

3.858 

3.80 

3.90 

4.10 

4.40 

4.  45 

C) 

$3. 8228 
3.8084 
3.7708 

3.6613 
3.6887 
3.7160 
3.8648 
3.9903 
4. 0318 

October . 

November . 

December . 

1933 

January . 

February . 

March . 

April  . 

May . 

•No  processing  was  done  in  this  month. 


i 
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Period  before  and  after  tax 


July . 

August . 

September . 

October . 

November . 

December . 

121  1931 

January . 

February . 

March . 

April . 

May . 

June . 

July . 

August  . 

September  1-11 . 

1936 

February . 

March . 

April . 

May . 

June . 

July . 


Tax  period 


1934 

September  12-30... . 

October . 

November . 

December . 

1935 

January . 

February . 

March . 

April . 

May . 

June . 

July . 

August  . 

September . 


San  Francisco 
base  sales  prices 

Sales  prices  for 
Philippine 
consumption 

$4.50 

$4. 1470 

4.  GO 

4.  1001 

(*) 

C) 

4. 6677 

3,9402 

4.  4460 

3. 9513 

4. 3354 

3. 9507 

$4. 30 

$3. 9280 

4.  375 

3. 9307 

4.40 

3.9121 

4.  3133 

3.  7552 

4.  0967 

3.  5718 

4. 4217 

3.  4297 

4.55 

3.  0429 

4.55 

3.64 

4.55 

3. 6243 

4.00 

4.0786 

4.729 

3. 9819 

4.  SO 

4.1171 

4. 95 

4.0993 

4. 95 

4.0974 

(*) 

<•> 

San  Francisco 

Sales  prices  for 

base  sales 

Philippine 

prices 

consumption 

c) 

$4. 1593 

c) 

4. 1472 

o 

C) 

c) 

C) 

o 

C) 

$4. 396 

3. 8478 

4.  45 

3. 955 

4.5833 

3. 9535 

4.85 

3. 9595 

4.955 

3.9647 

4. 85 

4.0102 

4.8112 

4. 0059 

4.03 

4.0682 

•No  processing  was  done  in  this  month. 


122  24.  The  cost,  for  both  export  sale  and  for  local  con¬ 

sumption,  of  the  raw  sugar  processed  each  month  during 
the  two  statutory  periods,  computed  by  the  quantity  processed 
each  month  multiplied  by  the  Bureau  of  Commerce  quoted 
prices,  is  shown  in  the  following  table: 


Period  before  and  after  tax 

Average  cost  prices 

Export 

Local 

1932 

September  12-30 . 

(*) 

$2.7285 
2.6109 
2. 4217 

C) 

$2. 7285 
2.6109 
2.4217 

October . 

November . 

December . . . 

•No  processing  was  done  in  this  month. 
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Period  before  and  after  tax 

Average  cost  prices 

Export 

Local 

1933 

January . . . 

$2. 3505 

$2. 3505 

February . 

2. 4004 

2. 4004 

March. . 

2. 5908 

2. 5908 

April . 

2. 7378 

2.7378 

May . 

2. 9277 

2.9277 

June . 

3. 0279 

3.  0279 

July . 

3.  1714 

3. 1714 

August . 

3.0841 

3.0841 

September . . . 

(•) 

(*) 

October  . 

2.9312 

2.8583 

November . . . 

2.7881 

2.7881 

December . 

2. 7270 

2.7270 

1934 

January- . 

2. 7546 

2. 7546 

February . . . 

2. 9242 

2.9242 

March...... . 

2. 7170 

2.7170 

April . 

2. 4021 

2.0089 

Mav.. . 

2. 2956 

1.7770 

June .  . 

2. 2950 

1.  7503 

July  . 

2. 3021 

1.9147 

,  August . 

(*) 

2.2814 

September  1-11 . 

2.2253 

2.3020 

123  193C 

February . 

3. 0058 

3.0238 

March . 

3.2564 

3.0332 

April . . . . 

3.  4155 

3. 0193 

May . 

3. 3723 

3. 0310 

3.3610 

3  1129 

!  July . 

I  (>) 

(*> 

i 

Average  cost  prices 

Tax  period 

1 

1 

- 

Export 

Local 

1934 

September  12-30 . 

n 

$2.3841 

October  . 

(*) 

2. 4041 

November . 

(*) 

(*) 

December . . . . . . . . 

<•> 

(*) 

1935 

January . 

(*) 

(•) 

February . 

$2.48 

2.4943 

March . . 

2. 7278 

2.5403 

April . . 

2. 9751 

2.  3713 

May . 

3. 1122 

2.2922 

June . . 

2. 9493 

2.1423 

2.8559 

2. 1701 

August . 

2.8178 

2.2119 

September . . . 

2.8563 

2. 2194 

•No  processing  was  done  in  this  month. 


124  25.  During  the  period  before  and  after  the  tax  the 

gross  sales  value  of  all  articles  processed  by  peti¬ 
tioner  from  the  commodity  was  $13, 524, 175.79,  of  which 
$1,746,670.61  represents  the  gross  sales  value  of  sugar  sold  in 
the  Philippine  Islands  and  $11,777,505.18  represents  such  value 
of  sugar  sold  in  the  continental  United  States.  The  cost  of  the 
commodity  processed  was  $8,732,532.26,  of  which  $1,169,879.40 
represents  the  cost  of  the  commodity  processed  for  Philippine 
consumption  and  $7,562,652.86  represents  the  cost  of  the  com- 
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modity  processed  for  consumption  in  the  continental  United 
States.  The  total  number  of  units  of  the  commodity  processed 
was  314,304.500  pounds. 

26.  The  average  statutary  margin  per  unit  for  the  commodity 
processed  during  the  period  before  and  after  the  tax  was 
$.015245. 

27.  During  the  tax  period  the  gross  sales  value  of  all  articles 
processed  by  petitioner  from  the  commodity  was  $4,778,258.82, 
of  which  $583,027.21  represents  the  gross  sales  value  of  sugar 
sold  in  the  Philippine  Islands  and  $4,195,231.61  represents  such 
value  of  sugar  sold  in  the  continental  United  States.  The  cost 
of  the  commodity  processed  was  $2,893,103.65,  of  which 
$335,489.5S  represents  the  cost  of  the  commodity  processed  for 
Philippine  consumption  and  $2,557,614.07  represents  the  cost 
of  the  commodity  processed  for  consumption  in  the  continental 
United  States.  The  processing  tax  paid  with  respect  to  such 
commodity  was  $549,561.24;  and  the  total  number  of  units  of 

the  commodity  processed  was  102,723,400  pounds. 

125  28.  The  average  statutory  margin  per  unit  of  the 
commodity  processed  during  the  tax  period  was  $.013001. 

29.  The  average  margin  per  unit  of  the  commodity 
processed  was  $.002244  lower  during  the  tax  period  than  the 
average  margin  per  unit  of  the  commodity  processed  during 
the  period  before  and  after  the  tax. 

30.  Petitioner  bore  the  burden  of  $230,511.31  paid  by  it  as 
processing  tax  on  its  first  domestic  processing  of  sugar.  It  did 
not  shift  such  burden  in  any  manner. 

31.  Petitioner  has  no  agreement  of  any  kind  providing  for 
its  relief  from  or  reimbursement  for  that  part  of  the  processing 
tax  which  it  paid  and  of  which  it  bore  the  burden. 

DECISION 

The  amount  of  refund  due  petitioner  with  respect  to  its  claim 
for  refund  is  $230,511.31. 

Reviewed  by  the  Board. 

(Signed)  H.  Stew’art  McDonald, 

H.  Stewart  McDonald, 

Member. 

Schwartz,  Edwards  and  Seay  dissent  for  reasons  stated  in 
attached  memorandum. 

126  MEMORANDUM 

The  decision  of  the  Board  is  based  upon  the  presumption 
which  arises  under  section  907  (a)  of  the  Revenue  Act  of  1936. 
Both  parties  submitted  evidence  which  may  be  considered  to  be 
in  the  nature  of  rebuttal  of  this  presumption.  It  was  admitted 
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that  the  processing  tax  was  billed  separately  with  respect  to 
sales  of  sugar  made  in  the  Philippine  Islands,  and  the  respond¬ 
ent  adduced  evidence  which  clearly  shows  that  in  certain  other 
instances  the  processing  tax  was  included  in  the  sale  prices; 
however,  this  showing  is  insufficient  to  account  for  the  differ¬ 
ence  between  the  processing  tax  paid  and  the  amount  of  refund 
as  found  under  the  provisions  of  Section  907  (a).  Moreover, 
the  petitioner  has  proved  that  the  actual  proceeds  derived  from 
the  sale  of  processing  tax-paid  sugar  were  substantially  less 
than  the  theoretical  gross  sales  value  used  in  the  computation 
'  of  the  margin  for  the  tax  period  in  accordance  with  the  statu¬ 
tory  formula.  Because  of  factors  such  as  these,  and  upon 
i  considering  all  of  the  rebuttal  evidence,  the  Board  is  unable  to 
find  any  “proof  of  the  actual  extent  to  which  claimant  shifted 
to  others  the  burden  of  the  processing  tax’’  (Sec.  907  (e))  suffi- 
i  cient  to  warrant  a  change  in  the  amount  of  refund  found  due 
according  to  the  statutory  presumption. 

(Signed)  H.  Stewart  McDonald, 
i  H.  Stewart  McDonald, 

Member ■. 

127  Edwards,  dissenting:  I  dissent  from  the  decision  of 
the  majority  that  this  petitioner  bore  the  burden  of 
§230,447.48  paid  by  it  with  respect  to  its  first  domestic  processing 
of  sugar  and  did  not  shift  such  burden  in  any  manner. 

It  is  my  opinion  that  the  majority  decision  does  not  give 
effect  to  the  evidence  adduced  by  the  respondent  in  rebuttal  of 
i  the  presumption  established  under  section  907  (a)  of  the  stat- 
I  ute.  Such  evidence  consisted  of :  ( 1 )  proof  that  the  petitioner 
increased  the  price  of  sugar  on  June  8,  1934,  the  effective  date 
of  the  tax  on  the  processing  of  sugar,  in  substantially  the  amount 
of  the  tax;  (2)  that  memorandum  invoices  sent  by  petitioner 
1  to  its  selling  agents,  Balfour,  Guthrie  &  Co.,  Limited,  covering 
'  each  shipment  of  sugar  after  the  effective  date  of  the  processing 
tax  carried  an  additional  item  denominated  “processing  tax”, 
whereas  previously  no  such  item  had  appeared  on  similar  mem- 
i  oranda;  (3)  that  the  petitioner  received  the  total  amount  set 
forth  on  such  invoices,  which  specifically  included  all  of  the 
processing  tax  allocable  to  each  shipment,  plus  an  additional 
sum  of  §66,640.04;  (4)  that  the  petitioner’s  selling  agents  en¬ 
tered  into  agreements  with  some  of  its  vendees  to  reimburse 
!  them  for  the  processing  tax  in  the  event  the  tax  was  not  paid 
to  the  United  States  or  was  refunded  to  it;  (5)  that  some  of 
such  vendees  deducted  the  amount  of  the  processing  tax  from 
the  price  of  sugar;  and  (6)  that  the  practice  of  including  the 
processing  tax  in  the  sale  price  of  the  sugar  represented  the 
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petitioner’s  general  policy,  as  shown  by  the  following  excerpt 
from  a  letter  addressed  by  the  parent  corporation,  International 
Suchar  Corporation,  to  the  petitioner’s  selling  agents, 

128  under  date  of  August  6,  1935: 

“The  action  taken  by  Pacific  Fruit  however  seems 
very  arbitrary  to  say  the  least  and  we  do  not  believe  they  have 
any  justification  in  withholding  from  their  payments  the  sum 
which  represents  jmocessing  taxes  paid  by  Insular  on  goods  sold 
them.  The  processing  tax  is  a  manufacturer’s  tax  and  the 
wholesale  buyers  do  not  pay  it,  but  only  pay  our  wholesale 
price  which  has  been  increased  by  the  tax.  *  *  *  After 

all  if  we  allow  one  customer  to  deduct  an  amount  equal 
to  processing  taxes  from  their  payments  all  would  be  doing  it 
as  soo?i  as  they  heard  about  it  and  our  collections  would  certainly 
suffer  a  large  temporary  decline.”  [Italics  supplied.] 

and  that  the  parent  corporation’s  attitude  with  respect  to  the 
agreements  to  reimburse  vendees  appears  clearly  from  the  fol¬ 
lowing  excerpt  from  a  letter  which  it  addressed  to  its  selling 
agents  under  date  of  August  16, 1935: 

“We  refer  to  our  letter  No.  115  and  the  agreement  made  with 
Tea  Garden,  Haas  Bros.,  and  General  Fruits  (Pacific  Fruit  & 
Produce),  whereby  we  agree  to  return  processing  taxes  paid  by 
ourselves  and  them,  less  expenses,  as  if  and  when  we  recover 
these  from  the  government. 

“When  we  wrote  our  letter  of  August  6th  some  of  our  officers 
were  absent  from  town  and  upon  discussing  this  matter  with 
them  today  they  believe  we  have  agreed  to  more  than  we  should 
have.  They  believe  we  should  only  agree  to  return  those  taxes 
to  them  which  may  be  lawfully  due  them.  In  other  words,  they 
see  no  reason  why  we  should  play  Santa  Claus  to  the  buyers 
and  return  taxes  which  they  undoubtedly  will  pocket  and  will 
not  pass  on  to  the  eventual  consumer.”  [Italics  supplied.] 

The  foregoing  evidence  establishes  to  my  satisfaction  that  the 
petitioner  changed  the  sale  price  of  the  sugar  by  substantially 
the  amount  of  the  tax;  that  it  indicated  in  writing  that  the  sale 
price  included  the  amount  of  that  tax;  that  it  contracted 

129  to  refund  a  portion  of  the  sale  price  in  the  event  of  the 
recovery  of  the  tax  or  decision  of  its  invalidity ;  that  the 

petitioner  has  not  proved  that  such  acts  were  caused  by  factors 
other  than  the  processing  tax,  or  that  they  do  not  represent  its 
practice  at  other  times  within  the  contemplation  of  section  907 
(e)  (2)  of  the  statute  and  that,  consequently,  the  petitioner 
bore  none  of  the  burden  of  the  tax  but  shifted  it  to  others  in  its 
entirety. 

Schwartz  and  Seay  concur  in  this  dissent. 
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^30  [Copy] 

United  States  Processing  Tax  Board  of  Review 

Insular  Sugar  Refining  Corporation,  petitioner 

v. 

Commissioner  of  Internal  Revenue,  respondent 

Filed  11:45  a.  m.,  Dec.  16,  1941.  United  States  Processing 
Tax  Board  of  Review. 

Motion  for  correction  of  errors  and  additional  findings  of  fact 

Comes  now  the  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of  Internal 
Revenue,  pursuant  to  Rule  27  of  the  Board’s  Rules  of  Prac¬ 
tice,  and  moves  that  the  Board  correct  its  Findings  of  Fact 
and  Decision  promulgated  in  the  above-entitled  proceeding  on 
November  7,  1941,  as  hereinafter  shown,  and  that  it  make  the 
additional  findings  of  fact  requested  herein : 

(1)  The  Board  erred  in  its  Finding  of  Fact  No.  27,  wherein 

it  stated  as  follows:  “The  processing  tax  paid  with  respect  to 
such  commodity  was  §549,561.24;  *  *  It  was  stipu¬ 

lated  by  the  petitioner  and  the  respondent  in  this  proceeding 
that  “*  *  *  the  amount  of  the  processing  tax  paid  to 

the  Collector  of  Internal  Revenue  of  Baltimore.  Maryland, 
through  his  representative  at  Manila  in  the  Philippine  Islands 
was  $517, 591. 12.”  (Tr.  248.)  This  correction  will,  of  course, 
change  the  tax  period  average  margin  and  the  final  margin 
result. 

(2)  The  Board,  in  the  memorandum  attached  to  its  Find¬ 
ings  of  Fact  and  Decision,  erroneously  stated  “*  *  *  More¬ 
over,  the  petitioner  has  proved  that  the  actual  proceeds  derived 

from  the  sale  of  processing  tax-paid  sugar  were  substan- 
131  tially  less  than  the  theoretical  gross  sales  value  used  in 
the  computation  of  the  margin  for  the  tax  period  in 
accordance  with  the  statutory  formula.  *  *  This 
statement  is  prejudicial,  misleading  and  meaningless  unless  a 
similar  finding  can  be  and  is  made  with  respect  to  the  statu¬ 
tory  period  before  and  after  the  tax. 

(3)  The  Board  erroneously  omitted  to  find  the  following 
material  facts  which  stand  uncontradicted  in  the  record : 

(a)  That  Invoice  No.  512  to  and  including  Invoice  No.  631, 
which  cover  all  the  processing  tax-paid  sugar  shipped  to  Bal¬ 
four  for  sale  in  the  United  States,  show  the  following  facts, 
to  wit:  That  a  total  of  S83,006  bags  (100  pounds  each)  of  tax- 
paid  sugar  were  invoiced  to  Balfour;  that  the  total  F.  A.  S. 
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Manila  value  of  said  sugar  was  $2,S43,681.13;  that  the  total 
wharfage  tax  applicable  thereto  was  $38,091.03;  that  the  total 
processing  tax  paid  on  said  sugar  amounted  to  $445,678.21; 
that  the  total  Manila  value  (Total  Debited)  of  such  sugar  was 
$3,327,450.37  (the  amount  the  petitioner  “ultimately  hoped 
or  expected  to  obtain”  from  the  sale  of  the  tax-paid  sugar  sold 
in  the  United  States) ;  and  that  the  total  amount  advanced  by 
Balfour  against  the  total  Manila  value  (Total  Debited)  of  the 
sugar,  amounted  to  $2,974,053.60.  (Respondent’s  Exhibit  E; 
Tr.  425-426). 

132  (b)  That  the  actual  f.  o.  b.  Manila  value  realized  on 
all  of  petitioner’s  processing  tax-paid  sugar  sold  by  Bal¬ 
four  in  the  Pacific  Coast  markets  of  the  United  States  amounted 
to  $3,394,090.41  (Respondent’s  Exhibit  G). 

(c)  That  the  petitioner  actually  realized  on  all  of  its  tax-paid 
sugar  sold  by  Balfour  in  the  United  States  100  percent  of  the 
total  F.  A.  S.  Manila  value  of  the  sugar,  namely,  $2,S43,6S1.13; 
100  percent  of  the  total  wharfage  tax,  namely  $38,091.03;  100 
percent  of  the  processing  tax  applicable  to  said  sugar,  namely, 
$445,67S.21 ;  and,  in  addition  to  the  total  of  the  F.  A.  S.  Manila 
value,  the  wharfage  tax  and  the  processing  tax,  amounting  to 
$3,327,450.37,  the  petitioner  received  $66,640.04.  (Respond¬ 
ent’s  Exhibit  G). 

(d)  That  the  petitioner  raised  the  sales  price  of  its  sugar  sold 
in  the  United  States  on  June  8,  1934,  the  effective  date  of  the 
processing  and  floor  stocks  taxes  in  the  United  States  by  55  cents 
per  one  hundred  pounds  of  refined  sugar  (Page  54  of  petitioner’s 
deposition  of  H.  T.  Netherton,  Petitioner’s  Exhibit  2). 

(e)  That  all  contracts  entered  into  by  the  petitioner  for  the 
sale  of  its  sugar  in  the  United  States  prior  to  June  8, 1934,  and  at 
all  times  subsequent  thereto,  contained  tax  clauses  which  pro¬ 
vided  that  the  imposition  of  a  Federal  excise  tax  on  the 

133  sugar  sold  in  the  contracts  w^ould  be  for  the  account  of 
and  would  be  paid  by  the  buyers  (Respondent’s 

Exhibit  D). 

(f)  That  the  petitioner  had  on  hand  in  the  United  States  at 
least  91,442  bags  of  sugar  on  June  8,  1934,  which  were  not  sub¬ 
ject  to  a  floor  stocks  tax  for  the  reason  that  such  sugar  was  held 
for  delivery  to  canners  and  manufacturers  on  contracts  entered 
into  prior  to  April  25,  1934  (Page  18  of  petitioner’s  deposition 
of  H.  T.  Netherton,  Petitioner’s  Exhibit  2) ;  and  that  the  price 
received  by  the  petitioner  for  all  of  its  tax-exempt  sugar  sold 
prior  to  June  8, 1934,  but  not  delivered  until  subsequent  thereto, 
was  55  cents  less  than  the  price  received  for  tax-paid  sugar 
(Pages  146-147  of  petitioner’s  deposition  of  H.  T.  Netherton, 

•1S401S— 42 - 3 
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Petitioner’s  Exhibit  2;  pages  68-70  of  petitioner’s  deposition  of 
L.  M.  Dillon.  Petitioner’s  Exhibit  4). 

(g)  That  the  petitioner  received  55  cents  more  for  sugar  sold 
in  the  United  States  on  or  after  June  8,  1934,  pursuant  to  con¬ 
tracts  entered  into  prior  to  that  date,  where  such  contracts  in¬ 
volved  taxable  sugar  (Respondent’s  Exhibits  C  and  D). 

(h)  That  on  February  6,  1935,  the  petitioner,  through  Bal¬ 
four,  entered  into  numerous  contracts  at  all  of  Balfour’s  offices 
with  canners  and  manufacturers  for  the  sale  of  large  quanti¬ 
ties  of  processing  tax-paid  sugar  to  be  delivered  from 

134  May  1,  1935,  to  September  30.  1935.  at  a  price  of  $4.25 
per  one  hundred  pounds;  that  some  of  these  contracts 

contained  the  following  clause:  “The  above  price  is  based  on 
Government  Processing  Tax  at  the  rate  of  53 VI*  cents  per  100 
pounds,  and  any  change  in  this  tax  to  be  for  the  account  of 
buyers”;  that  all  the  contracts  entered  into  on  that  date  with 
the  exception  of  contracts  to  grocers  and  jobbers,  whether  they 
had  the  above-quoted  clause  in  them  or  not,  carried  the  same 
price  of  $4.25  per  one  hundred  pounds  (Pages  4^-11  of  Respond¬ 
ent’s  deposition  of  Miss  Bernice  Ford,  Respondent’s  Exhibit 
B;  pages  33-34  of  Petitioner’s  deposition  of  Miss  Maud  Bullcn. 
Petitioner's  Exhibit  3;  pages  142-144  of  Petitioner’s  deposition 
of  H.  T.  Netherton,  Petitioner’s  Exhibit  2). 

(i)  That  the  first  sales  of  petitioner’s  processing  tax-paid 
sugar  made  in  the  Pacific  Coast  markets  of  the  United  States 
were  at  a  price  of  $4.25  per  one  hundred  pounds — said  sales 
being  made  by  contract  for  future  deliveries  entered  into  Feb¬ 
ruary  6,  1935 — included  the  processing  tax  paid  on  the  sugar 
sold. 

(j)  That  the  petitioner,  through  Balfour  and  by  the  author¬ 
ity  of  its  parent  corporation,  International  Suchar  Corporation, 

entered  into  unconditional  contracts  in  the  late  summer 

135  of  1935,  with  certain  of  its  largest  vendees,  namely,  Hass 
Bros.,  Tea  Garden  Products  Co.  and  Pacific  Fruit  and 

Produce  Company,  unconditionally  guaranteeing  to  reimburse 
said  vendees  for  all  processing  taxes  theretofore  and  thereafter 
to  be  paid  by  them  and  each  of  them  in  their  purchases  of  sugar 
from  the  petitioner,  in  the  event  the  petitioner  should  ever 
recover  such  taxes  from  the  Government.  These  contracts  are 
still  outstanding  at  this  time.  (Respondent’s  Exhibits  9,  10, 
11, 12, 13  and  14  to  Respondent’s  deposition  of  H.  T.  Netherton, 
Respondent’s  Exhibit  A). 

(k)  That  the  petitioner,  through  its  parent  corporation,  au¬ 
thorized  and  directed  Balfour  to  grant  contracts  for  reimburse¬ 
ment  of  processing  tax  to  any  of  petitioner’s  vendees,  who  re¬ 
quested  such,  in  the  event  petitioner  recovered  said  processing 


tax  from  the  United  States,  provided  said  vendees  could  prove 
that  they  in  turn  had  borne  the  burden  of  the  tax  and  had  not 
passed  it  on  to  their  purchasers  (Respondent’s  Exhibits  11  and 
14  to  Respondent’s  deposition  of  H.  T.  Netherton,  Respondent’s 
Exhibit  A).  So  far  as  the  record  shows  there  is  no  way  of  de¬ 
termining  how  many  vendees  secured  such  contracts  from  the 
petitioner  and  how  many  are  now  outstanding  (Page  81  of 
Respondent’s  deposition  of  H.  T.  Netherton,  Respondent’s 
Exhibit  A). 

136  (1)  That  on  December  30.  1936,  Balfour,  in  an  in¬ 
teroffice  memorandum  from  its  San  Francisco  office  to 

its  Los  Angeles  branch  office,  positively  admitted  that  the  sale 
price  received  for  the  petitioner’s  sugar  included  the  processing 
tax.  in  that  this  memorandum  advised  that  all  vendees  having 
floor  stocks  of  sugar  on  January  6,  1936,  either  in  their  own 
possession  or  in  the  possession  of  Balfour  awaiting  delivery 
under  prior  contracts,  should  themselves,  file  claims  for  refund 
of  the  processing  tax  applicable  to  such  sugar  purchased  from 
the  petitioner  (Respondent’s  Exhibits  27  and  28  to  the  Re¬ 
spondent’s  deposition  of  H.  T.  Netherton.  Respondent  s  Ex¬ 
hibit  A). 

(m)  That  the  interoffice  correspondence  which  took  place 
between  the  San  Francisco  and  Los  Angeles  offices  of  Balfour 
on  March  10  and  14,  1936,  with  respect  to  Safeway  Stores, 
one  of  petitioner’s  vendees,  establishes  that  the  sale  prices 
paid  by  said  vendee  included  the  processing  tax  (Pages  30-33 
of  Respondent’s  deposition  of  H.  T.  Netherton,  Respondent’s 
Exhibit  A). 

(n)  That  the  evidence  in  the  record  is  replete  with  state¬ 
ments  and  indications  in  writing  to  the  effect  that  the  sale 
prices  received  by  the  petitioner  for  all  of  its  processing  tax- 
paid  sugar  sold  in  the  United  States  at  all  times  included  the 

processing  tax. 

137  (o)  In  1936,  several  months  after  the  taxing  provi¬ 
sions  of  the  Agricultural  Adjustment  Act  were  invali¬ 
dated  by  the  Supreme  Court,  the  petitioner  collected  from  one 
of  its  vendees  the  sum  of  SI. 765.50.  representing  processing  tax 
withheld  by  such  vendee  in  the  purchase  of  processing  tax-paid 
sugar  in  the  year  1935  (Pages  30-31  of  Respondent’s  deposition 
of  H.  T.  Netherton,  Respondent’s  Exhibit  A). 

(p)  The  prices  paid  for  raw  sugar  purchased  under  contract 
bore  no  relationship  to  the  Manila  market  prices  shown  in  the 
Bureau  of  Commerce  publication,  Petitioner’s  Exhibit  17. 
(Tr.  pp.  252,  253.  254.  255.)  The  petitioner’s  books  show  what 
it  actually  expended  for  raw  sugars  purchased  during  the  peri¬ 
ods  pertinent  to  the  case.  (Tr.  p.  254.) 
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The  authority  for  the  foregoing  requests  is  contained  in  Rule 
27  of  the  Board’s  Rules  of  Practice,  providing  in  part  as  follows: 

“A  motion  for  rehearing  shall  be  based  upon  one  or  more 
of  the  following  grounds:  (1)  error  of  fact,  (2)  error  of  law, 
and  (3)  additional  evidence. 

“A  motion  based  upon  error  of  fact  shall  specify  in  detail  the 
fact  or  facts  which  are  regarded  as  erroneously  found  or  erro¬ 
neously  omitted  to  be  found  by  the  Board,  with  complete  refer¬ 
ences  to  the  evidence  which  is  relied  upon  to  support  the 
motion.” 

All  aditional  findings  requested  herein  are  amply  supported 
by  evidence  in  the  record.  They  are  not  contradicted  by  the 
petitioner.  They  are  material  to  the  issue  in  the  case.  They 
are  necessary  to  a  full  and  fair  consideration  of  the  merits  of 
the  case.  They  were  requested  by  the  respondent,  both  in  his 
brief  to  the  Presiding  Officer  and  in  his  brief  to  the  Board. 

Evidence  which  is  undisputed  and  bears  directly  upon  the 
question  in  issue  cannot  be  arbitrarily  rejected  by  the 

138  Board.  Schuh  Trading  Co.  v.  Commissioner  of  Inter¬ 
nal  Revenue.  (C.  C.  A.  7th.  1938)  95  F.  (2d)  404;  Elkins 

v.  Commissioner  of  Internal  Revenue,  (C.  C.  A.  3rd,  1937)  91 
F.  (2d)  534;  Boggs  <fc  Buhl,  Incorporated  v.  Commissioner  of 
Internal  Revenue,  (C.  C.  A.  3rd,  1929)  34  F.  (2d)  859;  Mid¬ 
land  Valiev  R.  R.  Co.  v.  Fulgham,  (C.  C.  A.  8th,  1910)  181  Fed. 
91,  95. 

It  is  reversible  error  to  fail  or  refuse  to  find  facts  which,  if 
found,  would  or  might  cause  a  decision  contrary  to  those  facts 
to  be  reversed  by  the  appellate  court. 

It  is  the  duty  of  the  Board  to  report  in  writing  all  its  findings 
of  fact.  It  is  not  sufficient  that  findings  may  be  inferred. 
Kendrick  Coal  &  Dock  Co.  v.  Commissioner  of  Internal  Reve¬ 
nue,  (C.  C.  A.  8th,  1928)  29  F.  (2d)  559, 564;  Diller  v.  Commis¬ 
sioner  of  Internal  Revenue,  (C.  C.  A.  9th,  1937)  91  F.  (2d)  194; 
Morrow,  Becker  &  Ewing,  Inc.  v.  Commissioner  of  Internal 
Revenue,  (C.  C.  A.  5th,  1932)  57  F.  (2d)  1;  and  Brampton 
Woolen  Co.  v.  Commissioner  of  Internal  Revenue.  (C.  C.  A. 
1st,  1930)  45  F.  (2d)  327. 

As  stated  by  the  Circuit  Court,  in  the  case  of  Kendrick  Coal  & 
Dock  Co.,  supra,  (at  page  564) : 

“It  would  seem  but  just  that  the  taxpayer  in  cases  of  this 
kind  should  be  entitled  to  have  findings  made  as  such,  so  that 
if  he  deems  advisable,  he  may  clearly  and  distinctly  challenge 
them  individually.  This  he  cannot  fairly  d,Q  if  the  findings 
must  be  inferred  or  picked  out  from  a  discussion  embodied  in 
an  opinion  or  memorandum.”  [Italics  supplied.] 

139  The  failure  of  the  Board  to  find  material  facts  from 
which  different  conclusions  reasonably  might  be  drawn 
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would  result  in  the  appellate  court  remanding  the  case  to 
the  Board  for  such  additional  findings.  Federal  Trade  Com¬ 
mission  v.  Curtis  Publishing  Company  (1923),  260  U.  S.  568, 
580.  The  above  principle  was  reiterated  by  the  Supreme  Court 
in  the  case  of  International  Shoe  Company  v.  Federal  Trade 
Commission  (1930)  ,  280  U.  S.  291,  297. 

The  broad  power  of  review  granted  the  appellate  courts  in 
the  above  cases  is  likewise  granted  such  courts  in  appeals  from 
decisions  of  this  Board  (Section  906  (g)  of  Title  VII  of  the 
Revenue  Act  of  1936). 

Wherefore,  it  is  prayed  that  this  motion  be  granted. 

(Signed)  J.  P.  Wenchel, 

R.  F.  B. 

J.  P.  Wenchel, 

Chief  Counsel, 

Bureau  of  Internal  Revenue, 

Attorney  for  Respondent. 

Of  Counsel: 

Raymond  F.  Brown, 

Sidney  B.  Gambill, 

Royal  E.  Maiden,  Jr., 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

140  United  States  Processing  Tax  Board  of  Review 

Docket  No.  241 

Insular  Sugar  Refining  Corporation,  petitioner 

v. 

Commissioner  of  Internal  Revenue,  respondent 

order 

The  respondent  having  filed  a  motion  for  correction  of  errors 
and  additional  findings  of  fact,  which  motion  was  submitted 
upon  the  briefs  of  the  parties;  upon  consideration  of  such 
motion  and  briefs,  it  is 

Ordered,  That  the  motion  be  and  the  same  is  hereby  denied. 

Reviewed  by  the  Board. 

Dated :  January  13, 1942. 

(Signed)  Percy  S.  Crewe, 

Percy  S.  Crewe, 

Member. 

Edwards  took  no  part  in  the  consideration  of  this  order. 
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141  Before  the 

United  States  Processing  Tax  Board  of  Review 
Washington,  D.  C. 

Tuesday,  August  20,  1940. 

Docket  241 

In  the  Matter  of 

Insular  Sugar  Refining  Corporation,  petitioner 

v. 

Commissioner  of  Internal  Revenue,  respondent 

The  above-entitled  matter  came  on  for  hearing  in  room  424. 
Munsev  Building,  at  10  o’clock  a.  m..  before  Member  H.  Stew¬ 
art  McDonald,  presiding. 

Before:  Member  H.  Stewart  McDonald. 

Appearances:  On  behalf  of  the  Petitioner:  J.  Sterling  Hal¬ 
stead,  120  Wall  Street,  New  York;  William  J.  Bowe. 

On  behalf  of  the  Respondent:  Sidney  Gambil,  Royal  E. 
Maiden,  Jr. 

142  proceedings 

Member  McDonald.  Have  you  gentlemen  noted  your  ap¬ 
pearances  for  the  record? 

Mr.  Halstead.  J.  Sterling  Halstead  and  William  J.  Bowe 
for  the  petitioner. 

Mr.  Gambil.  Royal  E.  Maiden,  Jr.,  and  Sidney  Gambil  for 
the  respondent.  •♦**♦••• 

ISO  Whereupon  H.  A.  Burgers,  a  witness  produced  on 
behalf  of  the  Petitioner,  being  first  duly  sworn,  testified 
as  follows: 

Mr.  Halstead.  Before  asking  Mr.  Burgers  any  questions,  I 
would  like  to  offer  at  this  time  the  depositions  of  Bernice  Ford, 
Robert  H.  Temple,  and  W.  L.  Dixon  taken  for  the  Petitioner 
on  May  21st  and  May  24th  at  Los  Angeles.  California,  together 
with  the  exhibits  referred  to  in  these  depositions,  which  were 
forwarded  under  separate  cover.  And  I  may  say  that  we  have 
checked  the  exhibits,  and  believe  that  all  of  those  referred  to  are 
included  in  the  material  now  in  the  court  room. 

Member  McDonald.  I  had  the  original  depositions  which 
were  mailed  in,  brought  in  and  put  on  your  table  this  morning, 
Mr.  Halstead. 
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Mr.  Halstead.  These  depositions  were  taken  in  two  parts. 
This  is  the  Petitioner’s  case.  Mr.  Gambil  and  Mr.  Maiden  took 
some  testimony  from  witnesses  in  support  of  their  case,  and  the 
transcript  which  I  just  handed  Mr.  Maiden,  I  think,  is  the 
testimony  of  Miss  Ford  which  was  taken  on  behalf  of  the 
respondent. 

Member  McDonald.  What  you  have  just  handed  him  is  the 
original  impression? 

Mr.  Halstead.  Yes.  but  this  is  our  case.  I  would  just  as 
lief  offer  it  all.  but  I  thought  perhaps  Mr.  Maiden  wanted 
1S1  to  offer  his  separately. 

Member  McDonald.  You  may  offer  such  part  as  you 

wish. 

Mr.  Halstead.  I  offer  this  part  with  the  exhibits  referred  to. 

Member  McDonald.  The  record  will  show  that  the  deposi¬ 
tions  of  the  witnesses  Ford.  Temple  and  Dixon  are  bound  in 
one  cover  and  embrace,  exclusive  of  the  attachments,  SO  pages. 

Is  there  any  objection  to  the  receipt  of  this  deposition? 

Mr.  Gambil.  No  objection. 

Member  McDonald.  It  is  received  as  Petitioner’s  Exhibit 
No.  1. 

(Petitioner’s  Exhibit  No.  1  received  in  evidence.) 

Mr.  Halstead.  Next,  I  would  like  to  offer  the  deposition  of 
H.  T.  Netherton  taken  on  behalf  of  the  Petitioner  at  San 
Francisco.  California,  on  Wednesday.  May  29th,  Thursday, 
May  30th.  and  Friday.  May  31st,  together  with  the  exhibits 
which  were  forwarded  under  separate  cover  to  the  Board  and 
which  are  now  in  the  court  room. 

Member  McDonald.  Is  there  any  objection  to  that  offer? 

Mr.  Gambil.  No  objection. 

Member  McDonald.  What  you  have  just  referred  to  is 
bound  in  one  volume? 

Mr.  Halstead.  Yes,  sir. 

Member  McDonald.  It  is  received  and  will  be  marked  “Pe- 
tioner’s  Exhibit  No.  2”. 

182  (Petitioner’s  Exhibit  No.  2  received  in  evidence.) 

Member  McDonald.  Is  there  going  to  be  any  diffi¬ 
culty  about  the  introduction,  receipt  and  marking  of  these 
separate  documents  that  are  referred  to  in  these  depositions? 
I  take  it  from  your  remarks  that  they  are  present  in  the  court 
room  in  these  big  boxes  or  trunks.  Will  it  not  be  necessary  for 
you  to  get  them  out  and  put  them  in  the  record  at  this  time,  so 
that  they  may  have  a  proper  identification,  or  do  you  think 
that  the  references  to  them  within  the  contents  of  the  deposi¬ 
tion  is  sufficient  identification  for  them? 
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Mr.  Halstead.  I  think  it  would  be  a  very  laborious  job  to 
mark  all  of  these  exhibits  separately  in  this  record  here  before 
the  Board,  and  as  they  are  already  numbered  in  the  depositions. 
I  thought  perhaps  we  might  refer  to  them  in  our  briefs  as  Ex¬ 
hibit  No.  1  to  the  Seattle  deposition  or  Exhibit  No.  1  to  the 
San  Francisco  deposition.  It  would  make  a  little  extra  typing 
and  a  little  extra  complication;  otherwise,  I  think  we  could 
easily  spend  a  full  day  marking  these  exhibits. 

Member  McDonald.  It  is  satisfactory  to  me  if  it  is  to  counsel, 
to  have  included  in  the  offer  and  the  receipt  in  the  case  of 
Exhibit  1.  all  of  the  so-called  exhibits  that  are  referred  to, 
identified  and  marked  as  a  part  of  that  deposition. 

Mr.  Maiden.  That  is  entirely  satisfactory  to  the  respondent. 

Member  McDonald.  Then  the  same  applies  to  these 
1S3  other  depositions  which  are  offered  and  received,  so  that 
Exhibit  2  will  also  include  the  exhibits  referred  to  within 
that  deposition. 

Mr.  Halstead.  Next.  I  would  like  to  offer  the  deposition  of 
L.  W.  Cropp,  Maude  Bullen,  and  R.  G.  McBurnie  taken  in 
Seattle  on  the  4th,  5th  and  6th  of  June,  1940,  together  with  the 
exhibits  referred  to  in  these  depositions,  which  were  forwarded 
under  separate  cover  and  which  we  have  now  checked  and 
found  to  be  present  in  the  court  room. 

Member  McDonald.  Is  there  any  objection? 

Mr.  Gambil.  No  objection. 

Member  McDonald.  That  is  received  as  Exhibit  3. 

(Petitioner’s  Exhibit  3  received  in  evidence.) 

Member  McDonald.  Is  it  understood  and  agreed  by  counsel 
that  the  McBurnie  deposition  was  taken  with  the  same  force 
and  effect  as  though  it  was  subject  to  an  order  of  the  Board? 
I  think  it  was  not.  I  think  Mr.  McBurnie  was  not  listed  among 
the  witnesses  covered  by  the  Board’s  order,  and  I  do  not  want 
any  irregularity  to  come  up  about  that  later. 

Mr.  Halstead.  That  is  correct. 

Mr.  Maiden.  The  respondent  agrees  that  the  deposition  of 
Mr.  McBurnie  is  in  all  respects  proper  and  in  order. 

Mr.  Halstead.  I  had  thought  that  there  was  a  stipulation 
in  the  record  to  that  effect,  but  the  reporter  may  have  failed 
to  put  it  in. 

184  Member  McDonald.  This  agreement  this  morning 
will  correct  whatever  deficiencies  may  exist. 

Mr.  Halstead.  Finally,  the  Petitioner  offers  the  deposition 
of  D.  C.  Marshall  and  L.  M.  Dillon,  together  with  the  exhibits 
referred  to  therein  which  we  have  also  checked  and  found  to  be 
present  in  the  court  room,  as  Petitioner’s  Exhibit  No.  4. 
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Member  McDonald.  Is  there  any  objection? 

Mr.  Gambil.  No  objection. 

Member  McDonald.  Received  as  Petitioner’s  Exhibit  No.  4. 

(Petitioner’s  Exhibit  No.  4  received  in  evidence.) 

Mr.  Halstead.  In  order  that  the  depositions  will  all  be 
in  the  record  at  the  same  point,  Mr.  Maiden.  I  think  wants  to 
put  in  the  respondent’s  depositions  now,  and  I  will  defer  exam¬ 
ining  Mr.  Burgess  until  that  is  done. 

Mr.  Maiden.  At  this  time,  the  respondent  desires  to  offer  in 
evidence  as  Exhibit  A  the  deposition  of  one  H.  T.  Netherton, 
taken  at  San  Francisco.  California.  This  deposition  is  in  one 
bound  green  volume.  And  I  offer  it  together  with  the  exhibits 
as  set  out  in  the  deposition  and  as  attached  thereto. 

Member  McDonald.  Is  there  any  objection? 

Mr.  Halstead.  No  objection. 

Member  McDonald.  Received  as  Respondent’s  Exhibit  A. 

(Respondent’s  Exhibit  A  received  in  evidence.) 

155  Member  McDonald.  Are  there  any  exhibits  to  be 
included  in  that  offer  other  than  those  attached  to  the 

deposition? 

Mr.  Maiden.  There  is  not  supposed  to  be. 

Member  McDonald.  Very  well;  proceed. 

Mr.  Maiden.  The  respondent  desires  at  this  time  to  offer 
as  Exhibit  B,  the  deposition  of  one  Miss  Bernice  Ford,  taken 
on  behalf  of  the  respondent  at  Los  Angeles.  California,  to¬ 
gether  with  the  exhibits  set  out  in  the  deposition  and  attached 
thereto.  This  deposition  is  all  included  in  one  bound  blue 
volume. 

Member  McDonald.  Is  there  any  objection? 

Mr.  Halstead.  No  objection. 

Member  McDonald.  Exhibit  B  for  the  respondent  is 
admitted. 

(Respondent's  Exhibit  B  received  in  evidence.) 

Mr.  Maiden.  I  would  like  to  ask  counsel  for  Petitioner  a 
question,  and  that  is  whether  or  not  he  proposes  to  offer  in 
evidence  a  purported  deposition  of  R.  G.  McBurnie  taken  in 
Seattle,  Washington,  on  the  7th  of  June.  1940.  at  which  time 
counsel  for  the  respondent  was  not  present? 

Mr.  Halstead.  If  your  Honor  please,  it  had  not  been  my 
expectation  that  this  particular  document  would  be  forwarded 
as  a  deposition.  However,  as  it  has  been,  it  does  not  make 
any  difference.  The  occasion  of  the  preparation  of  this  was 
as  follows — after  the  hearing  was  concluded  at  Seattle  and 
after  Mr.  Gambil  and  Mr.  Maiden  had  left,  Mr.  Barnes 

156  and  one  of  his  associates,  who  were  doing  some  account¬ 
ing  work  on  some  of  our  books - 
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Member  McDonald  (interrupting).  You  might  identify 
Mr.  Barnes. 

Mr.  Halstead.  Mr.  Barnes  is  one  of  the  accountants  for 
respondent.  Mr.  Barnes  brought  to  my  attention  a  contract, 
the  performance  of  which  by  Balfour,  Guthrie  &  Company  was 
a  little  different — substantially  different — from  the  uniform 
practice  that  had  been  followed  in  other  cases.  It  raised  a 
question  that  I  knew  Mr.  Gambil  and  Mr.  Maiden  would  want 
to  take  up.  I  do  not  want  to  argue  the  question  now  or  bring 
it  into  the  record  until  the  proper  time.  I  think  they  may  want 
to  take  some  action  on  it  in  their  own  case.  Mr.  Barnes  indi¬ 
cated  that  they  might  want  to  put  this  contract  in  evidence  in 
Washington. 

The  effect  of  putting  that  contract  in  evidence  without  any 
I  explanatory  testimony  would  have  been  unfair  to  the  peti¬ 
tioner — it  is  a  little  unfair  as  it  is — but  it  would  have  been 
i  distinctly  unfair,  because  it  would  tend  to  contradict  the  testi¬ 
mony  of  some  of  our  witnesses  without  giving  me  a  chance  to 
inquire  as  to  the  possible  explanation. 

Accordingly,  as  I  was  leaving  Seattle  that  night,  and  Mr. 
Barnes  and  Mr.  Maiden  had  gone - 

Member  McDonald  (interrupting).  Mr.  Gambil  and  Mr. 
Maiden  had  gone,  do  you  mean? 

187  Mr.  Halstead.  I  mean  Mr.  Gambil  and  Mr.  Maiden 
had  gone.  I  had  Mr.  McBurnie  appear  before  the  no¬ 
tary  who  took  the  depositions  and  answer  certain  questions, 
which  are  questions  which  I  would  have  put  to  him  if  Mr. 
Maiden  and  Mr.  Gambil  had  been  there,  as  the  basis  for  allow¬ 
ing  the  admission  of  this  contract  in  evidence  in  Washington 
in  the  event  that  Mr.  Gambil  and  Mr.  Maiden  desired  to  put 
it  in.  In  other  words,  my  position  is  that  I  did  not  want  to 
keep  something  out  of  the  record  that  was  a  part  of  the  case, 
even  though  it  might  be  against  us  to  some  extent.  On  the 
other  hand,  I  did  not  feel  that  I  could  consent  to  the  intro¬ 
duction  of  a  document  which  was  prepared  in  the  office  of  Bal¬ 
four,  Guthrie  &  Company  in  Seattle  by  the  officers  of  Balfour, 
Guthrie  &  Company  in  Seattle  about  which  the  witnesses 
would  have  here  no  information,  without  having  an  oppor¬ 
tunity  to  ask  my  witness  about  it. 

For  that  reason  this  was  prepared,  and  if  Mr.  Gambil  and 
Mr.  Maiden  want  to  introduce  that  contract,  I  am  willing  to 
have  it  introduced  provided  this  material  can  go  in  for  what 
it  is  w’orth,  with  the  contract.  That  is  the  reason  for  this  docu¬ 
ment. 
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Mr.  Maiden.  Well,  Mr.  Halstead,  as  a  matter  of  fact,  the 
respondent  does  desire  to  introduce  this  testimony  of  Mr.  Mc- 
Burnie  together  with  the  contract  about  which  it  deals. 

Mr.  Halstead.  Do  you  want  the  contract  now? 

1SS  Mr.  Maiden.  I  would  like  to  have  the  contract  and 
the  deposition  now. 

Mr.  Halstead.  Here  it  is.  [Handing  paper  to  Mr.  Maiden.] 

Mr.  Maiden.  Further,  the  respondent  desires  to  offer  as  Re¬ 
spondent's  Exhibit  C  in  this  case,  the  deposition  of  one  R.  G. 
McBurnic,  taken  in  Seattle.  Washington,  on  the  7th  of  June, 
1940. 

Mr.  Halstead.  No  objection. 

Mr.  Maiden.  This  exhibit  being  composed  of  five  white 
sheets,  with  a  blue-back  binder. 

Member  McDonald.  No  objection  from  the  Petitioner? 

Mr.  Halstead.  No  objection. 

Member  McDonald.  Exhibit  C  is  received. 

(Respondent’s  Exhibit  C  received  in  evidence.) 

Mr.  Maiden.  Further,  the  respondent  desires  to  offer  as  Ex¬ 
hibit  D  to  its  evidence  in  this  case,  a  sheet  of  paper  which  pur¬ 
ports  to  be  a  contract  entered  into  by  Balfour,  Guthrie  &  Com¬ 
pany,  Limited,  for  the  sale  to  International  Brokerage  Com¬ 
pany,  Minneapolis.  Minnesota,  of  25,000  bags  of  Snowflake 
brand  refined  pure  cane  sugar,  dated  June  4,  1934,  and  desig¬ 
nated  as  Contract  No.  19,  this  exhibit  being  one  sheet  of  pink 
paper. 

Mr.  Halstead.  No  objection,  except  that  I  would  like  to  ask 
the  respondent  to  let  me  have  the  original  back  and  a  photo¬ 
static  copy  substituted. 

189  Member  McDonald.  Will  it  be  satisfactory  to  photo¬ 
stat  it  and  hand  the  original  back? 

Mr.  Maiden.  Yes. 

Member  McDonald.  Very  well.  It  is  received  as  Exhibit  D. 

(Respondent's  Exhibit  D  received  in  evidence.) 

Mr.  Maiden.  May  it  please  the  Member,  I  suppose  that  in 
the  introduction  of  the  deposition  of  a  witness,  that  that  would 
include  the  cross-examination  of  the  witness  by  the  opposing 
counsel?  If  it  does  not,  the  respondent  wants  it  understood 
that  he  offers  in  evidence  the  cross-examination  of  the  witnesses 
produced  by  the  Petitioner,  that  is  the  cross-examination  of  the 
witness  Netherton  and  the  cross-examination  of  the  witness 
Ford,  and  the  witness  Cropp,  Bullen,  Marshall,  Dillon,  Temple 
and  Dixon  and  McBurnie. 

Member  McDonald.  Are  there  any  exceptions?  There  are 
no  exceptions,  are  there? 


66 


Mr.  Maiden.  There  are  no  exceptions.  I  just  wanted  the 
record  to  very  definitely  show’  that. 

Member  McDonald.  Mr.  Halstead,  what  is  your  idea  as  to 
the  extent  of  your  offer?  Do  you,  in  offering  these  depositions, 
exclude  anything  from  this  offer? 

Mr.  Halstead.  My  offer  was  perhaps  a  little  inexact.  I 
probably  should  have  excluded  the  cross-examination  and  let 
Mr.  Maiden  offer  that.  I  would  like  to  make  that  cor- 

190  rection  at  this  time,  and  similarly  make  an  offer  of  the 
cross-examination  of  his  witnesses. 

Member  McDonald.  The  entire  book  was  in  each  case  re¬ 
ceived  in  evidence,  and  if  it  contains  the  cross-examination,  I 
do  not  see  howr  you  can  escape  the  fact  that  the  cross-examina¬ 
tion  is  also  in  evidence.  Is  that  satisfactory  to  everybody 
concerned? 

Mr.  Halstead.  Neither  one  of  us  would  like  the  implication 
that  we  are  offering  the  cross-examination  of  our  witness  in  sup¬ 
port  of  our  own  case,  although  I  suppose  it  probably  would 
not  do  any  harm  if  we  did. 

Member  McDonald.  I  assume  that  you  do  not  intend  to  be 
bound  by  the  cross-examination  included  within  your  offer? 

Mr.  Halstead.  That  is  what  I  meant  to  say. 

Member  McDonald.  Very  well.  It  is  all  in  evidence. 

Mr.  Maiden.  There  is  one  other  thing  that  occurs  to  me  be¬ 
fore  going  ahead  with  the  examination  of  the  wdtness  Burgess, 
and  that  is  as  to  the  proper  time  for  making  any  objection  to 
the  evidence  as  it  w’as  introduced  in  the  depositions  which  have 
just  now  been  received — whether  it  should  be  done  now  or 
whether  it  should  be  done  at  some  later  time  in  the  trial? 

Member  McDonald.  It  should  have  been  done  at  the  time 
the  exhibit  was  offered. 

Mr.  Maiden.  I  had  in  mind  whether  it  was  necessary 

191  to  renew  those  objections  at  this  time.  As  a  matter  of 
fact,  the  respondent  has  no  objections  to  the  evidence 

offered  by  the  Petitioner  in  the  depositions  now  received  in 
evidence,  and  the  respondent  would  like  to  know  whether  the 
Petitioner  desires  to  pursue  such  objections  as  it  made  at  the 
time  the  respondent  took  its  depositions. 

Mr.  Halstead.  If  your  Honor  please.  I  made  no  objection 
to  the  introduction  of  the  evidence  on  behalf  of  the  respondent 
or  to  the  cross-examination  on  behalf  of  the  respondent,  because 
it  is  my  understanding  that  this  Board  is  in  a  sense  a  court  of 
equity,  and  like  a  Chancellor,  the  Board  will  regard  the  admis¬ 
sible  and  competent  evidence  and  will  disregard  what  it  feels  is 
inadmissible  and  incompetent,  and  I  did  not  want  to  clutter 
the  record  up  w’ith  a  lot  of  technical  objections  to  the  admission 
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of  evidence,  so  that  I  am  willing  to  let  it  go  in  for  what  it  is 
worth. 

Member  McDonald.  Then  I  take  it  that  none  of  the  objec¬ 
tions  that  are  noted  by  either  party  in  these  depositions  are 
urged  upon  the  Board  at  this  time? 

Mr.  Halstead.  That  is  correct. 

Mr.  Maiden.  Do  I  understand  by  that  that  such  objections 
as  the  Petitioner  did  make,  can  be  renewed  later  on? 

Member  McDonald.  No.  My  understanding  is  that  they 
are  being  waived.  If  I  am  in  error  in  that,  you  had  better  cor¬ 
rect  me  now. 

192  Mr.  Halstead.  In  other  words,  the  proof  is  going  in 
for  what  it  is  worth? 

Member  McDonald.  That  is  all  that  any  proof  goes  in 
for,  so  far  as  that  goes,  but  if  you  want  me  to  rule  on  anything 
in  these  depositions  that  may  have  a  tendency  to  direct  your 
course  from  here  on,  you  had  better  call  it  to  my  attention. 

Mr.  Halstead.  I  have  no  intention  to  raise  any  specific 
objections  to  anything  in  the  depositions. 

Member  McDonald.  I  might  say  for  the  purpose  of  inform¬ 
ing  you  that  my  attitude  toward  objections  in  this  type  of 
case  is  to  allow  almost  everything  in  short  of  hearsay  or  some¬ 
thing  that  is  so  clearly  irrelevant  to  the  issue  as  not  to  belong 
in  the  case,  and  then  take  the  time  later  to  weigh  it  and  study 
it.  because  sometimes  you  pass  on  something  in  the  introduc¬ 
tion  of  evidence  when  you  are  really  passing  on  a  substantive 
question  of  law.  Now,  is  everything  satisfactory  so  far  as 
the  depositions  are  concerned? 

Mr.  Maiden.  Yes,  so  far  as  the  respondents  are  concerned. 

Mr.  Halstead.  Yes,  sir;  so  far  as  we  are  concerned. 

Direct  examination  by  Mr.  Halstead: 

Q.  Have  you  stated  your  name  for  the  record.  Mr.  Burgers? 

A.  Yes,  sir. 

Q.  Mr.  Burgers,  during  the  years  1932  to  1936,  inclu- 

193  sive,  what  was  your  business? 

A.  I  was  the  general  manager  of  the  Insular  Sugar 
Refining  Corporation. 

Q.  Will  you  speak  a  little  louder? 

A.  I  was  the  general  manager  of  the  Insular  Sugar  Refining 
Corporation. 

Q.  And  where  is  the  Insular  Sugar  Refining  Corporation 
located? 

A.  The  head  office  is  in  Manila,  Philippine  Islands. 

Q.  In  what  business  was  the  Insular  Sugar  Refining  Corpo¬ 
ration  engaged? 
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A.  In  the  purchase  of  raw  sugar,  in  the  processing  of  that 
raw  sugar  into  refined  sugar,  and  in  the  sale  of  the  refined 
sugar  in  the  Philippine  Islands  and  in  the  United  States. 

Q.  As  I  understand  your  answer,  the  sale  in  the  Philippine 
Islands  and  the  sale  in  the  United  States? 

A.  Yes,  sir. 

Q.  In  what  capacity  were  you  connected  with  the  Insular 
Sugar  Refining  Corporation? 

A.  I  was  the  general  manager  from  its  very  inception. 

Q.  What  was  the  date  of  that  inception? 

A.  We  were  incorporated  in  December,  1929. 

Q.  Did  you  hold  any  corporate  title  or  any  corporate 
office? 

194  A.  I  was  the  vice  president  and  general  manager. 

Member  McDonald.  Are  you  still  with  the  company? 

The  Witness.  No,  I  am  not. 

By  Mr.  Halstead: 

Q.  Was  there  any  other  officer  in  the  Philippine  Islands  of 
this  corporation  who  was  superior  to  you,  or  were  you  in  full 
charge  of  the  company’s  operations? 

A.  I  was  in  full  charge. 

Q.  In  that  capacity,  you  were  generally  familiar  with  the 
operation  of  the  business  and  supervised  it?* 

A.  Yes. 

Q.  Will  you  state  whether  or  not  Insular  owned  any  sugar 
plantations  or  grew  any  sugar  or  made  any  raw  sugar? 

A.  Insular  was  not  a  producer  of  sugar,  it  was  merely  a  con¬ 
verter  of  sugar. 

Member  McDonald.  You  had  better  explain  what  you  mean 
by  a  “converter/’ 

The  Witness.  A  “converter”  is  one  who  converts  a  raw  ma¬ 
terial  into  a  consumable  commodity. 

By  Mr.  Halstead  : 

Q.  In  your  capacity  as  vice  president  and  general  manager, 
did  you  take  part  in  the  purchase  of  the  raw  sugar  used  by  the 
refinery  in  its  operations? 

A.  I  purchased  the  raw  sugar  for  the  refinery. 

Q.  Did  you  take  an  active  part  in  the  sales  policy  of 

195  the  company? 

A.  I  made  frequent  trips  to  the  United  States  to  confer 
with  our  agents,  Balfour,  Guthrie  &  Company,  and  our  parent 
company  in  New  York,  and  kept  myself  fully  conversant  with 
sales  policies. 

Q.  Well  now,  Mr.  Burgers,  will  you  explain  a  little  bit  more 
in  detail  as  to  how  your  activities  in  that  connection  operated? 
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Take  for  instance  a  particular  shipment  of  sugar  or  the  sale  of 
sugar  during  a  particular  period,  what  part  would  you  take  in 
the  determination  of  where  it  should  be  sold  and  the  price  at 
which  it  should  be  sold  and  the  other  details  that  affected  the 
business? 

A.  Raw  sugar  in  the  Philippine  Islands,  after  the  enactment 
of  the  AAA  became  classified - 

Q.  (Interrupting.)  Just  a  moment.  My  question  was  di¬ 
rected  to  the  sales  of  refined  sugar  and  not  to  the  raw  sugar. 

A.  The  sales  price  of  sugar  in  the  Philippine  Islands  was  under 
my  direct  supervision. 

Q.  How  about  the  sales  in  the  United  States? 

A.  The  sale  of  sugar  in  the  United  States  through  our  Balfour, 
Guthrie  &  Company  agents  was  carried  on  under  the  general 
assumption  or  policy  that  they  would  endeavor  to  sell  our  sugar 
at  the  highest  obtainable  prices. 

Q.  And  in  what  locality  did  Balfour,  Guthrie  &  Corn- 

196  pany  attempt  to  sell  the  sugar  at  the  highest  obtainable 
prices? 

A.  On  the  Pacific  Coast. 

Q.  Through  what  offices? 

A.  Through  their  offices  in  San  Francisco,  Los  Angeles,  Port¬ 
land.  Seattle,  and  Tacoma. 

Q.  In  connection  with  your  activities  in  this  regard,  did  you 
have  dealings  with  Mr.  Henry  Netherton  of  Balfour,  Guthrie 
&  Company? 

A.  Yes. 

Q.  What  were  Mr.  Netherton’s  connections  to  the  sale  cf 
Insular  sugar? 

A.  He  was,  as  I  would  outline  it,  the  coordinator  of  the  activi¬ 
ties  of  Balfour,  Guthrie  &  Company  in  their  head  office.  Where 
these  activities  were  carried  on  in  several  branch  offices,  the 
details  passed  through  the  hands  of  Mr.  Netherton  so  as  to 
coordinate  them. 

Q.  Who  determined  the  day-by-day  price  at  which  sugar  was 
sold  on  the  Pacific  Coast? 

A.  The  buyers. 

Mr.  Maiden.  May  it  please  the  Board,  I  do  not  know  that 
this  witness  has  qualified  himself  so  that  he  can  testify  as  to  the 
selling  of  the  sugar  in  the  United  States — that  is,  qualified  to 
testify  as  to  the  general  sales  policy  and  how  the  sugar  was  sold, 
and  so  forth.  I  gather  from  his  testimony  that  his  sales 

197  experience  in  that  connection  was  when  he  would  make 
trips  over  to  the  United  States,  that  he  would  discuss 

it  with  Balfour,  Guthrie  &  Company.  If  he  is  going  to  testify 
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as  to  the  sugar  sales  policies  of  this  Petitioner  on  the  Pacific 
Coast,  I  would  like  to  ask  that  he  be  further  qualified. 

Mr.  Halstead.  He  stated  that  he  was  in  general  charge  of  the 
business  and  should  know  what  its  product  was  to  be  sold  for. 

Member  McDonald.  Tell  us  to  what  extent  you  were  familiar 
with  the  practices  on  the  Pacific  Coast  in  connection  with  the 
sale  of  refined  sugar?  Tell  us  the  extent  of  your  information? 

The  Witness.  I  made  frequent  trips  to  the  United  States, 
and  by  cable  and  communication  and  correspondence,  I  kept  in 
full  touch  with  the  matters  of  sales  of  any  consequence  on  the 
Pacific  Coast. 

Member  McDonald.  Did  you  ever  spend  any  length  of  time 
in  Balfour,  Guthrie’s  office  out  there  on  the  West  Coast? 

The  Witness.  I  did;  yes.  sir. 

Member  McDonald.  Did  you  observe  transactions  taking 
place? 

The  Witness.  I  called  with  Balfour  on  all  of  their  principal 
customers. 

Mr.  Maiden.  I  would  like  to  ask  the  witness  a  question. 

Mr.  Halstead.  No  objection. 

198  By  Mr.  Maiden: 

Q.  Mr.  Burgers,  did  you  make  any  sales  of  sugar  on 
the  West  Coast  yourself? 

A.  There  have  been  times  that  a  sale  was  made  while  we 
were  visiting  a  customer  of  Balfour’s.  By  “we,”  I  mean  a 
Balfour  representative  and  myself.  It  is  purely  an  academic 
question  as  to  who  made  the  sale. 

Q.  Did  you  make  the  sale  or  did  Balfour,  Guthrie  make  the 
sale? 

A.  I  authorized  the  sale. 

Q.  How  often  would  you  come  to  the  United  States  during 
the  course  of  a  year? 

A.  About  every  year  or  year  and  a  half. 

Q.  You  would  come  about  once  a  year  or  once  every  year 
and  a  half? 

A.  Correct. 

Q.  And  the  balance  of  that  time,  you  were  not  in  Balfour, 
Guthrie’s  office? 

A.  No. 

Member  McDonald.  How  much  time  would  you  spend  over 
here  when  you  came? 

The  Witness.  I  would  spend  from  six  weeks  to  three  months. 
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By  Mr.  Maiden  : 

Q.  You  were  under  the  direction  of  the  International  Suchar 
Corporation,  were  you  not,  with  respect  to  the  sales 

199  policy  of  Insular  Sugar? 

A.  Except  that  they  extended  to  me  a  great  deal  of 

leeway. 

Q.  They  told  you  what  leeway  you  could  play  around  in? 

A.  No,  they  took  it  for  granted - 

Member  McDonald  (interrupting).  I  don’t  want  to  curtail 
your  examination,  but  I  do  not  want  you  to  get  beyond  the 
purposes  for  which  you  broke  in,  namely,  the  qualifications  of 
the  witness  as  to  the  prices  on  the  West  Coast.  I  do  not  think 
this  present  line  of  examination  is  particularly  appropriate. 

By  Mr.  Maiden  : 

Q.  Mr.  Burgers,  how  long  were  you  in  the  United  States  in 
the  year  of  1934? 

A.  I  don’t  recall. 

Q.  How  long  were  you  in  the  United  States  in  the  year  of 
1935? 

A.  I  don’t  recall. 

Q.  In  1936? 

A.  I  don’t  recall. 

Q.  Were  you  here  in  1935? 

A.  I  don’t  recall. 

Q.  Were  you  here  in  1934? 

A.  I  don't  recall. 

Member  McDonald.  You  don’t  remember  whether 

200  you  were  here  at  all  in  those  years? 

The  Witness.  I  don’t  know  when  I  was  here  spe¬ 
cifically. 

Member  McDonald.  In  the  calendar  year,  do  you  remember 
that? 

The  Witness.  No,  I  cannot  say  definitely,  because  my  trips 
were  made  frequently  a  year  and  a  half  apart,  and  there  may  be 
an  entire  year  that  I  was  not  here. 

Member  McDonald.  Most  of  us  who  would  cross  the  Pacific 
Ocean,  that  would  be  an  incident  that  we  would  remember. 

The  Witness.  I  have  crossed  it  so  many  times  that  I  don’t 
remember. 

Mr.  Maiden.  In  view  of  the  testimony  of  the  witness,  I  sub¬ 
mit  that  he  is  not  qualified  to  testify  as  to  the  sales  policy  of 
the  Petitioner  on  the  Pacific  Coast  during  the  periods  involved 
in  this  law  suit. 
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I  The  Witness.  You  have  asked  me  for  specific  years.  If 
you  ask  me  whether  I  was  in  the  United  States  during  a  period 
during  which  the  tax  was  in  effect  or  during  the  period  when 
something  particularly  happened,  or  something  that  is  under 
discussion  before  this  Board,  I  could  answer  it. 

Mr.  Halstead.  I  have  no  intention  of  offering  Mr.  Burgers 
as  an  expert  on  Pacific  Coast  sales.  I  just  want  to  show  his 
connection  with  the  business  and  the  division  of  the  authority 
as  to  price  fixing  and  all  of  that.  Mr.  Maiden’s  examination 
and  objection.  I  think,  goes  toward  the  acceptance  of  Mr. 

201  Burgers  as  an  expert  on  the  price  structure  on  the  Pacific 
Coast,  and  I  submit  that  a  man  may  have  a  thorough¬ 
going  knowledge  of  the  price  structure  in  a  particular  locality 
without  going  and  sitting  on  the  street  corner  and  watching 
them  swap  the  things  in  front  of  his  nose. 

Member  McDonald.  That  is  true,  but  Mr.  Maiden  is  also 
entitled  to  know  to  what  extent  he  has  that  familiarity. 

Mr.  Halstead.  I  have  no  objection  to  his  inquiring  as  to  Mr. 
Burgers’  activities  to  any  extent  that  he  sees  fit,  but  I  just 
wanted  to  resolve  any  doubt  that  we  are  offering  Mr.  Burgers 
as  an  expert.  We  are  simply  offering  him  as  the  managing 
director  of  this  company,  and  showing  the  facts,  the  materiality 
of  his  connection.  On  the  closeness  of  his  connection  to  the 
actual  sales  is  a  feature  that  has  not  much  to  do  with  the  case; 
it  is  simply  painting  a  picture. 

Member  McDonald.  You  have  offered  evidence  that  goes 
into  the  West  Coast  situation? 

Mr.  Halstead.  600  pages. 

Member  McDonald.  You  asked  a  question,  as  I  recall,  as 
to  how  the  price  of  refined  sugar  was  fixed  on  the  West  Coast, 
and  that  rather  suggests  that  you  have  before  us  a  man  who 
is  thoroughly  familiar  with  that  situation. 

Mr.  Halstead.  I  think  probably  the  examination  went  astray 
on  Mr.  Burgers’  statement  that  the  price  was  determined  by 
the  buyers.  That  answer  was  not  responsive  to  my 

202  question,  which  was  intended  to  ask  him  as  between 
Balfour,  Guthrie  &  Company,  the  International  Suchar, 

which  has  been  mentioned  in  the  depositions,  and  yourself, 
who  it  was  that  determined  the  price  from  day  to  day  on  the 
Pacific  Coast.  That  is  the  question  that  I  intended  to  ask  him. 

Member  McDonald.  There  is  no  objection  to  that  question, 
is  there.  Mr.  Maiden? 

Mr.  Maiden.  There  is  no  objection  to  that  question.  But 
I  want  to  ask  the  witness  one  further  question,  if  I  may. 
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Member  McDonald.  Is  it  necessary  to  ask  him  before  he 
answers  the  present  pending  question?  We  are  going  to  have 
to  keep  this  record  straight. 

Mr.  Maiden.  I  think  maybe  so. 

Member  McDonald.  Have  you  any  objection? 

Mr.  Halstead.  No  objection. 

Member  McDonald.  Then  you  may  proceed. 

By  Mr.  Maiden: 

Q.  Mr.  Burgers,  I  will  ask  you  to  state  if  it  is  not  a  fact  that 
most  of  your  knowledge  with  respect  to  the  sales  prices  of  sugar 
on  the  West  Coast  and  with  respect  to  the  sales  policy  of  Bal¬ 
four,  Guthrie  <fc  Company  in  selling  Insular  sugar,  if  that  knowl¬ 
edge  is  not  based  simply  upon  what  you  were  told  by  the 
officials  of  Balfour,  Guthrie  &  Company  and  by  International 
Suchar  Corporation? 

Member  McDonald.  Do  you  understand  that  ques¬ 
tion? 

203  The  Witness.  Yes. 

Member  McDonald.  Then  you  may  answer  it. 

The  Witness.  For  the  purposes  of  financing  this  business, 
I  had  to  keep  myself  fully  conversant  on  the  prices  at  which 
our  refined  sugar  was  being  sold  in  the  United  States. 

By  Mr.  Maiden  : 

Q.  But  that  knowledge  came  to  you  through  the  mouth  of 
Balfour,  Guthrie  &  Company  and  International  Suchar  Corpo¬ 
ration,  did  it  not? 

A.  Not  exclusively.  There  are  published  reports  that  deal 
with  the  prices  of  refined  sugar  on  the  Pacific  Coast,  which  I 
received  regularly  and  wffiich  kept  me  informed. 

Q.  Did  you  rely  on  those  statements  or  on  the  statements 
of  Balfour,  Guthrie  &  Company  and  International  Suchar? 

A.  I  drew  my  own  conclusions  from  a  composite  picture  of 
all  statements. 

Q.  And  that  information  dealt  with  sales  that  had  been  pre¬ 
viously  made  up  to  the  time  of  the  receipt  by  you  of  that 
knowledge? 

A.  Not  exclusively.  Frequently  I  was  informed  of  market 
trends  and  of  prospective  sales  in  order  to  be  able  to  deal 
with  banks  that  were  financing  our  business. 

Q.  Mr.  Burgers,  your  knowledge  about  the  sales  of  sugar 
on  the  West  Coast  during  the  involved  period,  is  the  con¬ 
clusions  that  you  have  drawn  from  what  you  drew  from 

204  the  information  furnished  you  by  Balfour,  Guthrie,  and 
furnished  you  by  the  International  Suchar  Corporation, 

and  furnished  you  through  published  list  prices  of  sugar? 
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A.  And  furnished  in - 

Mr.  Halstead  (interrupting).  Before  you  answer  that - 

If  your  Honor  please,  I  do  not  mind  a  little  of  this,  but  the 
question  that  I  am  trying  to  develop  is  not  what  Mr.  Burgers 
knew,  but  what  he  did  in  connection  with  the  sales,  and  the 
part  he  took  in  the  sales.  All  of  this  leads  to  the  question  as 
to  what  he  knew  of  the  Pacific  Coast  sales.  That  is  not  part 
of  the  direct  examination  at  all. 

Mr.  Maiden.  So  long  as  the  witness  will  confine  himself 
to  statements  of  what  he  did,  the  respondent  has  no  objection 
at  all,  but  the  respondent  does  object  to  the  witness  testifying 
as  to  the  sales  policies  and  how  sales  were  made  of  this  Peti¬ 
tioner’s  sugar  on  the  West  Coast. 

Member  McDonald.  I  do  not  quite  go  along  with  you  on 
that.  I  think  that  the  trend  of  your  questioning  is  as  far 
as  I  could  gather — it  was  to  the  general  effect  that  he  did 
not  have  a  very  loud  voice  in  the  fixing  of  the  sales  policies. 

Mr.  Maiden.  That  is  right. 

Member  McDonald.  But  he  might  still  have  a  perfect  fa¬ 
miliarity  with  what  they  were.  He  has  not  been  asked  to  char¬ 
acterize  himself  as  one  of  the  captains  in  the  industry  at 
all. 

205  Mr.  Maiden.  No.  but  my  idea  was  that  his  familiarity 
and  knowledge  would  be  pure  hearsay,  furnished  him  by 
Balfour,  Guthrie  &  Company  and  International  Suchar  Corpo¬ 
ration. 

Member  McDonald.  I  would  not  go  along  with  that.  I 
think  you  can  have  a  tremendous  amount  of  observation 
through  things  that  are  told  you  and  things  that  you  see  and 
things  that  you  have  transactions  in.  If  there  is  an  objection 
on  the  record,  I  will  rule  on  it.  If  not,  let  us  proceed. 

Mr.  Maiden.  I  would  like  to  have  the  last  question  read — 
the  question  to  which  I  interposed  my  objection. 

Member  McDonald.  When  you  first  broke  in? 

Mr.  Maiden.  Do  I  understand  that  Mr.  Halstead  agreed  to 
the  withdrawing  of  that  question  and  answer,  and  asking 
another  question? 

Mr.  Halstead.  I  will  agree  to  striking  out  Mr.  Burgers’  last 
answer  as  not  responsive  to  the  question,  if  that  will  satisfy  the 
respondent.  I  will  ask  the  reporter  to  read  the  question  and 
the  answer. 

The  record  is  read  as  follows: 

“Q.  Who  determined  the  day-by-day  price  at  which  sugar 
was  sold  on  the  Pacific  Coast? 

“A.  The  buyers.” 
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Mr.  Halstead.  I  will  consent  to  the  striking  of  that  answer  as 
not  responsive,  and  I  will  ask  a  further  question. 

By  Mr.  Halstead: 

206  Q.  As  between  Balfour,  Guthrie  &  Company,  the  offi¬ 
cers  of  the  International  Suchar,  your  principal  stock¬ 
holder,  and  the  taxpayer,  and  yourself,  who  determined  the  day- 
by-day  sales  price  and  policy  on  the  Pacific  Coast? 

A.  Well  now,  your  question  calls  for  two  answers,  because 
you  include  policy  and  price,  and  the  two  are  distinct. 

Q.  Answer  as  to  the  price  first  and  the  policy  second. 

Member  McDonald.  Who  determined  the  price? 

The  Witness.  Balfour,  Guthrie  &  Company,  on  the  basis 
of  their  knowledge  of  competitive  prices  prevailing  at  that  time. 

By  Mr.  Halstead: 

Q.  Who  determined  the  policy? 

A.  Matters  of  policy  were  generally  determined  when  a  rep¬ 
resentative  of  the  International  Suchar  Corporation,  and  myself 
visited  with  Balfour,  Guthrie  &  Company  on  the  Pacific  Coast. 

Member  McDonald.  It  was  a  matter  of  mutual  discussion? 

The  Witness.  Discussion.  The  discussion  resulted  in  estab¬ 
lishing  policies. 

Member  McDonald.  Did  you  ever  at  any  one  time  find  a  sit¬ 
uation  present  where  one  man  had  to  settle  the  issue? 

The  Witness.  On  a  question  of  policies? 

Member  McDonald.  Yes. 

The  Witness.  No. 

207  Member  McDonald.  You  never  found  that  situation 
arise? 

The  Witness.  No. 

Member  McDonald.  Therefore,  you  never  had  to  find  out 
who  was  the  power  behind  the  throne? 

The  Witness.  Who  was  the  individual  arbitrator  of  policy? 
no. 

Member  McDonald.  You  never  had  to  find  that  out? 

The  Witness.  No. 

Mr.  Maiden.  Do  I  understand  the  witness  to  say  that  there 
was  never  any  occasion  when  any  one  of  the  three  designated 
parties  determined  any  specific  prices  at  which  sugar  was  to  be 
sold? 

The  Witness.  No,  that  is  not  the  point. 

Mr.  Maiden.  The  witness  in  complete  opposition  to  the 
other  two  was  my  point.  Is  that  what  you  mean? 

The  Witness.  Yes. 
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Mr.  Halstead.  Mr.  Maiden  said  “price”,  and  the  answer  of 
the  witness  was  with  regard  to  policy.  He  has  already  testified 
that  price  was  determined  from  day  to  day  by  Balfour,  Guthrie 
<fc  Company,  and  Mr.  Maiden,  I  think  did  not  hear  him. 

Mr.  Maiden.  I  meant  to  say  “policy”. 

Member  McDonald.  That  is  straight  now.  I  think  this 
probably  would  be  a  good  time  to  recess  until  2  o’clock. 

(Whereupon,  at  12:30  p.  m„  a  recess  is  taken  until  2  o’clock 
p.  m.,  of  the  same  day.)  •  •»**»•* 

20S  (The  hearing  was  resumed  at  2  o'clock,  p.  m.,  pur¬ 
suant  to  adjournment  for  the  noon  recess.) 

PROCEEDINGS 

Whereupon  H.  A.  Burgers,  a  witness  produced  on  behalf  of 
the  Petitioner,  previously  sworn,  was  recalled  and  testified  as 
follows : 

Direct  examination  (r^um^d)  jjy  Halstead: 

224  Q.  Now,  Mr.  Burgers,  will  you  tuiti  in  those  books  in 
which  you  have  just  pointed  out  Account  No.  3102  and 

look  at  Account  No.  3101,  and  state  what  the  title  is  at  the 
head  of  that  account? 

A.  The  title  is  General  Ledger  Account  No.  3101,  Revenue 
Accounts.  Export  Shipments,  FAS  Manila. 

Member  McDonald.  By  “export.”  you  mean  shipments  to 
the  United  States? 

The  Witness.  Yes,  sir.  For  the  period  beginning  October  1, 
1932,  and  ending  September  30,  1933. 

By  Mr.  Halstead: 

Q.  Those  accounts,  Mr.  Burgers,  as  I  understand  you 

225  you  have  just  stated  that  they  show  the  exports  from 
the  Philippine  Islands  to  the  United  States? 

A.  Yes. 

Q.  They  would  therefore  show  the  shipments  made  to  Bal¬ 
four,  Guthrie? 

A.  Yes. 

Q.  Will  you  state  what  entry  was  made  in  this  account  when 
a  shipment  was  made  to  Balfour,  Guthrie?  That  is.  what 
information  was  recorded  in  this  account ;  at  what  price  was  the 
sugar  listed,  what  point  was  it  listed  to.  was  it  just  put  in  that 
you  shipped  so  many  bags  to  Balfour,  Guthrie?  How  did  you 
record  the  transaction  of  a  shipment  to  Balfour,  Guthrie? 

A.  When  sugar  was  shipped  to  Balfour,  Guthrie,  it  left  our 
custody  and  was  placed  in  the  custody  of  our  agents.  The  sugar 
had  not  been  sold,  the  ultimate  selling  price  of  the  sugar  could 


not  be  determined  at  that  time,  but  in  order  to  value  the 
property - 

Member  McDonald  (interrupting).  For  insurance? 

The  Witness.  For  insurance  purposes,  and  also  for  account¬ 
ing  purposes,  an  invoice  was  made  out  to  Balfour.  Guthrie, 
based  on  the  ultimate  selling  price  we  hoped  or  expected  to  ob¬ 
tain,  in  order  to  account  for  the  responsibility  placed  upon 
Balfour,  Guthrie,  and  the  shipments  were  debited  to  them. 

Member  McDonald.  At  that  price? 

226  The  Witness.  At  that  price,  yes,  merely  an  arbi¬ 
trary — 

Member  McDonald  (interrupting).  A  fictitious  price,  to 
a  large  extent? 

The  Witness.  It  did  not  in  any  sense  represent  the  ultimate 
sales  price,  but  the  question  of  insurance  which  your  Honor 
has  mentioned  was  one  of  the  prime  reasons  for  placing  a  value 
upon  that  sugar. 

Member  McDonald.  Of  course,  the  value  you  placed  on  it 
had  to  have  some  kind  of  relation  to  the  then  value  of  refined 
sugar  in  the  United  States,  did  it  not? 

The  Witness.  And  it  did. 

Member  McDonald.  Otherwise,  your  underwriter  would 
not  have  accepted  your  value? 

The  Witness.  It  undoubtedly  did. 

Mr.  Gambil.  I  would  like  to  know  whether  the  record  shows 
that  at  this  point  the  witness  answered  your  question,  and 
whether  that  answer  is  in  the  record,  the  answer  being  “And 
it  did.”  May  I  have  that  question  and  answer  read? 

(The  record  is  read.) 

By  Mr.  Halstead: 

Q.  What  happened  when  the  sugar  was  ultimately  sold  by 
Balfour,  Guthrie  &  Company?  How  did  it  get  onto  your 
books? 

A.  Balfour,  Guthrie  rendered  us  a  monthly  statement  of 
the  sugar  sold,  and  on  the  basis  of  that  statement,  we  com¬ 
piled  records  which  indicated  whether  they  had  exceeded 

227  the  average  price  for  which  they  had  been  made  re¬ 
sponsible  on  our  books,  or  whether  they  had  sold  at 

a  lesser  price,  and  adjustment  entries  were  made. 

Member  McDonald.  In  their  account  with  you? 

The  Witness.  In  their  account  with  us. 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Burgers,  will  you  explain  what  the  financing 
arrangements  were  with  reference  to  financing  these  sugar 
shipments  to  Balfour,  Guthrie? 
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A.  Balfour.  Guthrie  made  themselves  responsible  for  financ¬ 
ing  the  sugar  by  making  substantial  advances  to  us  on  the 
sugar  at  the  time  it  was  shipped.  These  advances  were  paid 
to  us  by  a  Manila  bank  upon  instructions  of  Balfour,  Guthrie’s 
San  Francisco  bank,  in  exchange  of  the  customary  shipping 
documents  representing  evidence  of  the  fact  that  the  merchan¬ 
dise  had  been  transferred  from  our  custody  to  that  of  Balfour, 
Guthrie. 

Member  McDonald.  Would  you  have  to  show  the  bills  of 
lading  and  the  policy  of  cargo  insurance  to  the  Manila  bank 
in  order  to  validate  the  credit? 

The  Witness.  Yes;  we  did. 

Member  McDonald.  Did  the  amount  of  compensation  that 
Balfour,  Guthrie  received  from  you  for  selling  your  sugar,  was 
that  a  fixed  percentage  of  the  price  received? 

The  Witness.  It  was. 

22S  Member  McDonald.  So  that  the  more  they  got,  the 
more  they  received  as  brokers? 

The  Witness.  Yes;  it  was  a  straight  commission. 

Member  McDonald.  I  do  not  want  to  get  into  your  way, 
IVJr.  Halstead,  but  I  think  it  would  be  very  helpful  for  this  rec¬ 
ord  to  obtain  some  brief  dissertation  on  the  subject  of  refining 
the  sugar.  If  this  witness  is  qualified,  start  with  the  cutting  of 
the  cane,  and  bring  it  right  on  up  to  the  grocery  store,  I  think 
it  might  be  very  helpful  to  other  people  who  may  have  to  read 
this  record  some  day. 

Mr.  Halstead.  I  would  be  very  glad  to  have  him  make  such 
a  statement,  and  I  will  conclude  this  part  of  his  examina¬ 
tion — 

Member  McDonald  (interrupting).  At  any  time  that  it  is 
convenient  to  you.  We  are  talking  about  raw  sugar  here,  and 
a  lot  of  it  may  be  Greek  to  a  lot  of  people  about  polarizing  tests, 
and  so  on.  But  go  ahead  in  your  own  way. 

Mr.  Halstead.  I  would  just  like  to  offer  these  various  ledger 
sheets  that  he  has  identified.  I  would  like  to  offer  also  subject 
to  check  by  respondent’s  counsel,  and  their  accountants,  this 
Account  No.  3101  for  the  period  from  October  1,  1932,  through 
November  30,  1936,  and  ask  leave  to  substitute  these  photo¬ 
static  copies  for  the  original  books  which  I  am  obliged  to  send 
back  to  the  Philippine  Islands  after  a  while. 

Member  McDonald.  Do  these  five  pages  cover  that  entire 
period  of  time? 

229  Mr.  Halstead.  Yes;  one  page  from  each  book.  The 
reason  for  that  is  that  there  is  a  larger  book  which  I 
intend  to  offer  which  gives  the  detail  of  these  figures. 
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Member  McDonald.  Then  your  attitude  is  the  same — re¬ 
ceived  subject  to  check  without  objection? 

Mr.  Maiden.  Yes. 

Member  McDonald.  This  will  be  No.  13,  consisting  of  five 
pages. 

(Petitioner’s  Exhibit  No.  13  received  in  evidence.) 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Burgers,  will  you  turn  in  the  general  ledger 
covering  the  period  from  September  on  of  1932  to  Account  No. 
1318?  Will  you  state  what  the  title  of  that  account  is? 

A.  The  account  is  entitled  “Debtor  Balfour,  Guthrie  &  Com¬ 
pany,  Limited.” 

Q.  Now,  will  you  turn  to  page  7  of  that  account,  and  will  you 
look  at  an  entry  near  the  bottom  of  the  page  which  is  dated 
March  31,  1933,  and  read  that  entry? 

A.  The  reference  is  Journal  Voucher  No.  2100.  profits  from 
sales — as  I  read  it,  it  is  “Trans.” 

Q.  Mr.  Burgers,  can  you  state  what  that  entry  represents? 

A.  I  can  only  state  what  I  think  it  represents. 

Mr.  Maiden.  We  object  to  that. 

230  Member  McDonald.  You  can  state  what  it  repre¬ 
sents  to  you? 

The  Witness.  Yes. 

By  Mr.  Halstead. 

Q.  What  was  this  account  used  for? 

A.  This  account  is  the  account  of  which  I  spoke  previously, 
which  Balfour,  Guthrie  &  Company  were  charged  for  the  sugar 
shipped  to  them  on  the  basis  of  the  price  calculated  in  the  man¬ 
ner  that  I  have  explained,  and  by  these  debits,  one  might  say 
that  a  definite  responsibility  was  placed  upon  Balfour,  Guthrie 
to  account - 

Member  McDonald  (interrupting).  For  a  sum  of  money  but 
not  necessarily  that  amount? 

The  Witness.  Not  necessarily  that  amount,  but  to  account 
for  the  sugar  shipped. 

Member  McDonald.  Does  this  same  record  contain  the  ad¬ 
justments  after  the  monthly  report? 

The  Witness.  Apparently  they  do,  and  they  also  contain  the 
advances  received  from  Balfour,  Guthrie  &  Company,  and  re¬ 
mittances  received  from  Balfour,  Guthrie  from  time  to  time, 
so  that  the  balance  of  the  account  would  represent  in  dollars 
and  cents  at  any  time  the  responsibility  still  incumbent  upon 
Balfour,  Guthrie  &  Company. 


80 


By  Mr.  Halstead: 

i  Q.  But  in  general,  this  account  shows  what  you 

231  charged  Balfour,  Guthrie  &  Company  when  you  shipped 
the  sugar,  and  the  adjustments  you  made  when  the 

sugar  was  sold;  is  that  right? 

A.  Yes. 

Mr.  Halstead.  I  would  like  to  offer  all  these  pages,  again 
subject  to  respondent's  check.  We  will  make  these  books  avail¬ 
able  at  such  time  as  the  accountants  for  the  other  side  want  to 
check  them  over  with  our  accountant. 

I  offer  in  evidence  as  one  exhibit,  the  Balfour,  Guthrie  & 
Company  debtor  account  for  the  period  covered  by  this  pro¬ 
ceeding. 

Member  McDonald.  The  same  position,  Mr.  Maiden? 

Mr.  Maiden.  The  same  position. 

Mr.  Gambil.  Are  you  going  to  put  in  another  analysis  like 
this  for  the  sugar  shipped  to  the  United  States? 

Mr.  Halstead.  Yes. 

232  Member  McDonald.  There  are  19  pages  making  up 
this  exhibit  you  have  just  offered,  which  is  received  as 

No.  14. 

i  (Petitioner’s  Exhibit  No.  14  received  in  evidence.) 

Mr.  Maiden.  I  would  like  to  ask  this  witness  one  or  two 
questions,  if  I  may. 

Mr.  Halstead.  Certainly. 

By  Mr.  Maiden: 

i  Q.  Mr.  Burgers,  the  petitioner  has  offered  in  evidence,  identi¬ 
fied  as  Petitioner’s  Exhibit  No.  12,  a  so-called  summary  or 
breakdown  of  some  of  the  ledger  sheets  which  have  been  intro¬ 
duced  in  evidence.  This  exhibit  deals  particularly  with  the 
local  refined  sales  of  Insular  from  September,  1932,  through 
July  1936,  and  it  purports  to  show  the  number  of  bags  sold  for 
every  month  during  that  period  and  the  amount  received  for 
those  bags,  and  then  at  the  end  of  each  month,  the  average  price 
per  bag  is  given  in  pesos. 

Now,  turning  on  over  in  this  exhibit  to  the  month  of  Sep¬ 
tember  1934,  which  would  be  the  month  when  the  processing 
tax  became  effective  in  the  Philippine  Islands,  the  sugar  repre¬ 
sented  on  this  exhibit  is  being  sold  during  the  month  of  Sep¬ 
tember  1934,  a  certain  portion  of  it  at  least  would  be  sugar  upon 
which  Insular  had  paid  a  processing  tax,  and  I  am  asking  you 
if  the  amounts  from  September  1934  on  through  January  6, 
1936  are  the  total  amounts  received  for  the  sugar,  or  if  they  are 
amounts  less  processing  tax? 
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233  Mr.  Halstead.  If  your  Honor  please,  I  don’t  think 
Mr.  Burgers  knows  the  answer  to  that.  This  statement 

was  prepared  by  our  accountants,  and  we  can  tell  Mr.  Maiden 
what  the  fact  is,  how  it  was  made  up,  but  the  witness  here  would 
either  just  have  to  investigate  it  or  guess  at  that  answer. 

Member  McDonald.  If  Mr.  Burgers  does  not  know,  he  can 
say  so.  That  will  constitute  his  answer.  He  is  not  expected  to 
say  things  that  he  docs  not  know.  On  the  other  hand,  if  he 
does  know,  I  expect  that  he  can  say  that. 

Mr.  Maiden.  The  answer  to  that  question  may  demonstrate 
Mr.  Burgers’  knowledge.  Mr.  Burgers,  after  the  processing  tax 
became  effective  in  the  Philippine  Islands,  did  Insular  bill  the 
tax  as  a  separate  item  on  the  sale  of  all  of  its  sugar  sold  in  the 
Philippine  Islands? 

The  Witness.  Insular  showed  on  its  invoices  covering  local 
sales  that  it  had  paid  a  processing  tax  on  the  sugar  and  showed 
on  those  invoices  the  amount  of  the  processing  tax  paid. 

By  Mr.  Maiden  : 

Q.  And  that  was  separate  from  the  amount  stated  for  the 
sugar? 

A.  It  could  not  have  been  otherwise. 

Member  McDonald.  Were  the  two  added  together  to  make 
the  price  to  the  purchaser? 

The  Witness.  The  two  were  added  together  to  make  the 
price  to  the  purchaser. 

234  By  Mr.  Maiden  : 

Q.  What  went  on  the  books?  Did  the  basis  price  of 
the  sugar  go  on  the  books,  or  did  the  basis  price,  plus  the  proc¬ 
essing  tax — did  that  total  go  on  the  books? 

A.  When  the  processing  taxes  were  paid  the  processing  tax 
account  was  debited  with  the  total  of  the  taxes  paid.  As  you 
know,  in  a  system  of  double  entry  bookkeeping,  there  must  be 
an  offsetting  credit  to  each  debit.  The  offsetting  credit  to  the 
processing  tax  account  was  obtained  from  the  invoices  issued 
to  the  customers  in  the  local  Philippine  market  from  invoices 
issued  to  Balfour,  Guthrie  &  Company  on  its  export  shipments. 

Q.  In  other  words,  Mr.  Burgers,  one  amount  set  up  on  your 
books  as  being  the  basis  price  received  for  the  sugar,  and  then 
in  a  separate  place  you  carried  another  account  showing  the 
processing  tax  paid  on  that  sugar? 

A.  In  the  case  of  sales  made  in  the  Philippine  Islands,  you 
are  correct. 

Q.  Would  it  not  follow,  Mr.  Burgers,  that  this  Exhibit  12 
which  showed  the  amount  received  for  the  sugar  in  the  Philip- 


pine  Islands,  from  September  12,  1934,  to  January  6,  1936. 
would  not  that  amount  be  the  amount  less  the  processing  tax? 

A.  I  would  conclude  so. 

Mr.  Maiden.  That  is  all.  • 

239  Mr.  Halstead.  Before  proceeding  on  the  next  subject 
about  which  I  want  to  question  Mr.  Burgers,  I  would  be 

very  glad  to  have  him  state  what  he  knows  about  the  operation 
i  of  the  sugar  business  in  the  Philippines,  as  your  Honor  sug¬ 
gested. 

Member  McDonald.  Are  you  familiar  with  the  growing  and 
harvesting  and  processing  of  sugar? 

The  Witness.  Yes;  I  am. 

240  Member  McDonald.  Will  you  just  give  us  a  brief 
description  in  this  record  of  that  business? 

The  Witness.  In  the  Philippine  Islands,  sugar  is  produced 
from  sugarcane,  which  is  planted  each  year.  Sugarcane,  I 
suppose,  everyone  is  familiar  with.  In  appearance,  it  is  like 
bamboo,  the  top  piece  of  the  sugarcane,  having  one  eye  as  it  is 
called,  having  one  joint,  is  planted,  and  8  or  10  months  later 
has  produced  a  stalk  of  sugarcane  which  is  ready  for  crushing. 

Sugarcane  is  cut  and  is  taken  by  rail,  frequently  in  some  cases 
by  bull-cart  transportation,  to  the  mill.  Here  the  stalks  are 
put  through  a  scries  of  rollers,  generally  a  series  of  two  rollers, 
supporting  a  third  roller.  As  these  rollers  revolve  in  opposite 
directions,  and  have  a  tendency  to  pull  the  cane  through,  these 
rollers  exert  a  pressure  by  which  the  cane  juice  is  separated 
from  the  pulp.  The  pulp  is  known  as  bagasse,  and  is  used  for 
fuel. 

i  The  cane  juice  is  boiled  in  a  closed  kettle,  known  as  vacuum 
pans,  and  by  this  process  of  boiling  under  lower  than  atmos¬ 
pheric  temperature,  the  water  is  separated  from  the  sugar 
crystals. 

The  result  is  a  mixture  of  molasses  and  sugar  crystals  known 
as  massecuite.  This  massecuite  is  put  in  centrifugal  machines, 
where  by  centrifuging  at  high  rate  of  speed,  the 

241  molasses  in  the  mixture  are  passed  through  a  fine  screen 
by  centrifugal  force,  whereas  the  crystals  remain  be¬ 
hind.  These  crystals  are  known  as  raw  centrifugal  sugar.  Its 
quality  is  determined  by  an  instrument  known  as  the  polari- 
scope,  which  determines  the  percentage  of  pure  sugar  or  sucrose 
present  in  the  crystals.  As  a  rule,  centrifugal  sugar  contains 
96  to  98  percent  of  pure  sucrose,  and  the  balance  is  molasses, 
and  other  impurities  known  as  gums  or  colloidal  impurities. 

This  process  of  milling  the  cane  is  carried  on  in  what  is  known 
as  a  raw  sugar  mill  and  has  nothing  to  do  with  the  refining 
operation. 
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In  the  Philippine  Islands,  the  cane  is  grown  by  planters  who 
either  own  or  lease  the  land.  They  deliver  their  cane  to  a  mill 
which  in  exchange  for  that  cane  gives  them  a  fixed  percentage 
of  the  raw'  sugar  produced  from  that  cane — generally  45  to  55 
percent. 

In  that  manner,  thousands  of  planters  in  the  Philippine  Is¬ 
lands,  become  owners  of  raw  sugar  and  thereby  become  sellers 
of  raw  sugar.  The  mills,  numbering  some  30,  retain  the  rest 
of  the  sugar  and  market  it  in  their  own  manner. 

Member  McDonald.  They  become  owners  and  sellers  of  raw 
sugar? 

The  Witness.  Yes. 

Member  McDonald.  Is  raw  sugar  dry? 

The  Witness.  Raw  sugar  appears  to  be  dry.  By 

242  chemical  analysis,  it  w’ould  contain  from  one-half  to  one 
percent  of  moisture. 

In  the  Philippine  Islands,  S00.000  tons  of  sugar  may  be  ex¬ 
ported  to  the  United  States  as  centrifugal  sugar,  and  50,000 
tons  may  be  exported  in  the  form  of  refined  sugar,  and  it  was  for 
the  purpose  of  producing  a  portion  of  that  50,000  tons  that  In¬ 
sular  Sugar  Refining  Corporation  operated  a  refinery. 

The  process  of  refining  is  two-fold, — it  is  mechanical  in  one 
sense  and  chemical  in  another.  When  the  raw  sugar  is  intro¬ 
duced  into  the  refinery,  it  is  first  mixed  again  with  a  heavy 
molasses,  and  is  put  in  that  form  through  centrifugal  ma¬ 
chines.  In  this  case,  however,  water  is  being  sprayed  on  the 
screens  during  the  centrifuging  operation,  thereby  causing  the 
molasses  which  remained  in  the  raw  sugar  to  be  washed  off. 

To  make  myself  clear,  I  might  say  this,  that  every  individual 
grain  of  raw’  sugar  is  in  reality  a  grain  of  pure  sucrose  sur¬ 
rounded  by  a  film  of  molasses,  and  the  film  of  molasses  is  washed 
off  in  this  first  mechanical  refining  operation. 

After  this  purging,  so-called,  the  remaining  sugar,  which  al¬ 
ready  has  a  much  w’hiter  appearance  than  the  raw  sugar  has, 
is  dissolved,  and  a  carbon  is  added. 

In  our  case,  it  was  a  vegetable  carbon,  a  very  finely  pul¬ 
verized  substance,  consisting  mainly  of  pure  carbon, 

243  chemically  pure.  Carbon  has  a  peculiar  quality  of  at¬ 
tracting  impurities  in  solution,  in  very  much  the  same 

manner  as  a  magnet  attracts  steel  filings.  Therefore,  this  does 
not  only  apply  to  a  sugar  solution,  but  it  applies  to  any  solu¬ 
tion.  For  example,  ink  put  through  carbon,  will  turn  out  water 
white.  I  remember  when  I  first  went  to  the  Philippines  to 
promote  a  refinery,  I  made  no  impression  on  anybody  when  I 
dissolved  some  raw  sugar  and  took  out  the  color.  When  I  took 


a  bottle  of  ink  and  took  the  color  out  of  that,  I  made  a  real 
impression.  It  will  do  the  same  with  wine. 

So  after  this  carbon  has  been  mixed  with  the  sugar  solution 
and  has  absorbed  the  impurities,  the  carbon  is  separated  from 
the  solution  by  filtration,  by  putting  it  through  filter  cloth  and 
at  that  stage  the  sugar  presents  a  water  white  solution.  That 
solution  is  boiled  to  crystals  in  very  much  the  same  manner  as 
the  raw  sugar  was  originally  boiled  to  crystals. 

The  purpose  of  sugar  refining  is  to  remove  impurities  which 
would  cause  fermentation  the  moment  the  sugar  is  dissolved. 
If  canned  fruit  were  packed  in  a  solution  of  raw  sugar,  fermenta¬ 
tion  would  very  rapidly  set  in,  which  is  not  the  case  in  a 
solution  of  refined  sugar. 

Our  purpose  in  the  Philippine  Islands,  as  any  other  refinery, 
was  to  do  all  of  this  for  the  purpose  of  making  a  profit, 
244  for  the  purpose  of  making  a  normal  profit,  and  at  this 
stage  I  would  like  to  say  by  what  manner  the  refiner  can 
lose  his  normal  profit  or  preserve  it.  His  success  in  making  a 
profit  depends  entirely  on  the  selling  price  of  the  refined  sugar 
that  he  is  able  to  obtain  once  he  has  purchased  his  raw  sugar  at 
the  market  price.  The  sales  price  of  refined  sugar  is  the  result 
of  a  great  deal  of  competition  among  cane  sugar  and  beet  sugar 
refiners,  and  it  is  not  always  possible  for  the  refiner  to  predict 
whether  he  shall  make  a  normal  profit  or  not.  There  is  a  trade 
terminology  to  express  his  opportunity  for  making  a  profit; 
it  is  known  as  “spread.”  The  spread  is  the  difference  between 
the  market  price  of  the  raw  sugar  and  the  expected  sales  price 
of  the  refined  sugar  resulting  from  it  at  the  same  period.  Nat¬ 
urally,  refiners,  when  they  see  the  spread  become  smaller  or 
narrow’  down,  they  know  that  their  opportunity  for  profit  be¬ 
comes  smaller  and  may  disappear,  because  production  costs  and 
other  costs  are  fairly  constant.  It  is  not  possible  to  operate  a 
sugar  refinery  merely  to  satisfy  a  known  demand.  In  a  sugar 
refinery,  sugar  is  in  solution  all  the  time,  and  it  is  a  perishable 
commodity  as  such.  It  is  thoroughly  uneconomical  to  run  a 
refinery  for  a  short  period,  close  it  down  and  start  up  again  for 
a  short  period,  because  the  process  of  liquidation  prior  to  the 
intention  to  shut  down  continues  the  costs  of  operation,  but 
diminishes  the  production. 

So  that  in  successful  sugar  refinery,  any  one  must  have 
i  245  a  continuous  operation  over  the  long  periods  of  time. 

In  our  entire  business  in  the  Philippines,  you  will  find 
that  condition  reflected.  If  the  question  of  purchase  of  raw 
sugar  w’ere  to  come  before  this  hearing,  you  would  find  that  we 
exercise  a  dozen  different  means  of  obtaining  sugar  merely  to  be 
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able  to  run  the  refinery  and  convert  that  sugar  into  refined 
sugar,  without  knowing  at  the  time  what  this  raw  sugar  was 
going  to  cost  us. 

Member  McDonald.  What  it  is  going  to  cost  you  raw,  or 
refined? 

The  Witness.  What  the  raw  sugar  will  cost  us. 

Member  McDonald.  How  long  does  it  take  to  refine  it  after 
you  start  putting  it  through? 

TheWTTNESS.  It  probably  does  not  take  more  than  24  hours. 

Member  McDonald.  Can  you  store  refined  sugar  for  long 
periods  of  time? 

The  Witness.  Yes,  you  can  store  refined  sugar  for  long 
periods  of  time,  almost  indefinitely,  under  proper  conditions. 
So  that  in  our  operations,  we  secure  the  raw  sugar  under  almost 
any  circumstances  that  seem  equitable  to  us,  always  recognizing 
that  we  could  not  buy  sugar,  which  means  determine  a  price  for 
sugar  or  any  delivered  or  still  to  be  delivered,  until  someone  is 
willing  to  sell. 

Therefore,  sugar  contracts  were  made  with  mills  who 

246  were  to  ship  us  their  sugar  as  fast  as  they  produced  it, 
and  would  permit  us  to  take  physical  possession  of  that 

sugar,  demanding  of  us  some  sort  of  a  guarantee  that  we  would 
ultimately  pay  for  the  sugar,  very  often  in  the  nature  of  a 
loan  on  that  sugar,  and  the  contract  would  provide  that  any 
time  the  seller  saw  a  market  of  the  previous  day  which  he 
thought  satisfactory,  he  would  fix  the  price. 

This  condition  makes  it  impossible  to  determine  at  any  given 
moment  the  exact  cost  of  any  one  bag  of  refined  sugar.  We 
could  only  at  the  end  of  a  six  months’  or  an  annual  period  draw 
a  composite  picture  of  all  of  our  operations,  and  take  into  ac¬ 
count  the  sugar  delivered  and  not  yet  definitely  bought  at  a 
fixed  price,  at  the  market  price  for  that  sugar  on  the  day  the 
statement  was  prepared,  and  by  that  method  arrive  at  the 
results. 

The  selling  price  of  refined  sugar,  as  I  have  explained,  is  the 
result  of  the  competitive  conditions  obtaining  in  the  specific 
market  where  you  have  your  sugar  available  for  sale.  It  is  the 
result  of  demand  and  supply. 

Mr.  Gambil.  Aren’t  we  going  a  little  far  afield  ?  If  you  would 
like  to  have  that  information,  it  is  all  right  with  us. 

Member  McDonald.  It  is  a  litle  bit  beyond  what  I  had  in 
mind. 

Mr.  Maiden.  I  think  it  is  all  very  clarifying,  and  I 

247  have  no  objection. 
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Member  McDonald.  Go  ahead  and  finish  your  statement. 

The  Witness.  The  selling  price  of  refined  sugar  can  be 
broken  down  into  these  following  separate  component  parts — 
first,  the  cost  of  the  raw  sugar;  and  in  the  second  place,  a  fairly 
fixed  cost  of  production  and  sales;  and  in  the  third  place,  the 
normal  profit.  In  the  fourth  place,  during  the  time  that  the 
processing  tax  was  in  existence,  the  processing  tax. 

Bearing  in  mind  that  the  sales  price  at  anytime  is  merely 
the  component  of  these  four  parts,  it  is  very  difficult  to  deter¬ 
mine  whether  the  sales  price  includes  the  four  parts  in  a  man¬ 
ner  so  as  to  reimburse  the  refiner  for  his  outlay  of  the  cost  of 
raw  sugar,  operating,  selling  expense,  processing  tax,  and  nor¬ 
mal  profit. 

•****♦♦• 
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276  Before  the 

United  States  Processing  Tax  Board  of  Review 
Washington,  D.  C. 

Wednesday,  August  21,  1940. 

Docket  241 
In  the  Matter  of 

Insular  Sugar  Refining  Corporation,  petitioner 

vs. 

Commissioner  of  Internal  Revenue,  respondent 

The  above-entitled  matter  came  on  for  further  hearing  in 
room  424,  Munsey  Building,  at  10  o’clock  a.  m.,  before  Member 
H.  Stewart  McDonald. 

Before:  Member  H.  Stewart  McDonald. 

Appearances :  ( As  heretofore  noted ) . 

277  proceedings 

Member  McDonald.  You  may  proceed. 

Mr.  Halstead.  If  the  Board  please,  due  to  an  unfortunate 
accident  to  one  of  our  witnesses,  Mr.  Freeman,  we  have  been 
put  in  something  of  a  dilemma.  In  the  first  place,  we  have 
had  to  ask  Mr.  Luke,  who  is  also  a  vice  president  or  was  a  vice 
president  of  International  Suchar,  to  take  his  place,  and  we 
are  faced  with  something  of  a  difficulty  back  in  New  York,  be¬ 
cause  Mr.  Freeman  was  injured  about  a  week  ago  and  is  in  the 
hospital  with  a  cracked  vertebra,  and  Mr.  Luke  has  the  whole 
burden  of  both  his  work  and  Mr.  Freeman’s  at  the  moment,  and 
for  that  reason  I  wanted  to  ask  if  we  could  put  Mr.  Luke  on 
now,  and  interrupt  Mr.  Burgers’  testimony,  so  that  he  can  get 
through  and  get  back  to  New  York,  rather  than  to  keep  him 
until  the  end  of  the  hearing. 

Member  McDonald.  I  think  there  will  be  no  difficulty  about 
that.  Is  there,  Mr.  Maiden? 

Mr.  Maiden.  No  objection. 

Member  McDonald.  That  is  quite  all  right. 

Whereupon  Donald  K.  Luke,  called  as  a  witness  on  behalf  of 
the  Petitioner,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

4S491S — 12 — 5 
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Direct  examination  by  Mr.  Halstead: 

278  Q.  Mr.  Luke,  you  have  stated  your  name  for  the  re¬ 
porter? 

A.  I  have. 

Q.  Mr.  Luke,  during  the  period  from  September  1,  1932,  to 
July  31,  1936,  what  was  your  business  connection? 

A.  Vice  president  of  International  Suchar. 

Q.  And  International  Suchar  is  located  where? 

A.  In  New  York  City. 

Q.  And  International  Suchar  is  a  related  corporation  to  In¬ 
sular  Sugar  Refining  Corporation? 

A.  That  is  right. 

Q.  Will  you  state  in  general  what  the  relation  is? 

A.  International  Suchar  owned  approximately  90  percent 
of  the  stock  of  the  Insular  Sugar  Refining. 

Q.  Is  Refined  Syrups  one  of  the  same  group  of  corporations? 
A.  That  is  right. 

Q.  And  did  you  hold  an  office  in  the  corporate  structure? 

A.  I  was  vice  president  and  treasurer  of  Refined  Syrups,  too. 
Q.  Are  those  two  corporations  still  in  existence  indepen¬ 
dently? 

A.  No.  About  two  years  ago,  the  two  were  merged  and 
International  Suchar  went  out  of  existence. 

279  Member  McDonald.  Which  two  were  merged? 

The  Witness.  International  Suchar  and  Refined 

Syrups. 

Member  McDonald.  What  is  the  full  title  of  Refined 
Syrups? 

The  Witness.  At  the  present  time  it  is  Refined  Syrups  and 
Sugars  Incorporated. 

Member  McDonald.  What  was  it  before  the  merger? 

The  Witness.  Refined  Syrups,  Incorporated. 

By  Mr.  Halstead: 

Q.  Did  you  have  anything  to  do  with  the  business  relations 
between  Insular,  the  petitioner  in  this  case,  the  Insular  Sugar 
Refining  Corporation,  and  International  Suchar? 

A.  Mr.  Freeman  handled  the  details  of  our  relationship  with 
Insular,  but  I  tried  to  keep  familiar  in  a  general  way  with  it, 
and  anything  pertaining  to  policies,  and  so  forth,  we  both  went 
over. 

Q.  Will  you  say  what  Mr.  Freeman’s  full  name  is? 

A.  Edward  W.  Freeman. 

Q.  And  will  you  state  why  Mr.  Freeman  is  not  able  to  be  in 
court  this  morning? 
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A.  A  week  ago  Monday,  he  was  thrown  from  a  horse  and 
suffered  a  fractured  vertebra,  so  he  is  in  the  hospital  now  and 
will  be  probably  for  six  or  eight  weeks. 

Q.  Mr.  Freeman  has  had  some  sort  of  an  operation,  has  he 
not,  in  connection  with  that  accident? 

280  A.  That  is  right. 

Q.  And  he  is  confined  to  a  New  York  hospital? 

A.  And  will  be  probably  for  another  six  of  eight  weeks. 

Member  McDonald.  The  question  you  asked  about  this 
stock  ownership  of  International  Suchar  and  this  petitioner — 
that  was  90  percent? 

The  Witness.  That  is  right. 

Member  McDonald.  Is  that  indicative  of  the  situation  dur¬ 
ing  the  tax  and  the  base  periods  here? 

Mr.  Halstead.  Mr.  Luke  can  answer  that. 

The  Witness.  It  was  that  at  all  times. 

Member  McDonald.  And  it  still  is? 

The  Witness.  Not  now.  International  Suchar  has  since 
sold  its  interest  in  Insular  Sugar,  so  it  has  no  interest  at  the 
moment. 

Member  McDonald.  About  when  did  that  transpire? 

The  Witness.  1937  or  1938;  I  am  not  sure  which  year.  My 
recollection  is  that  it  was  1937. 

By  Mr.  Halstead: 

Q.  Will  you  state  who  the  purchaser  of  the  stock  was? 

A.  The  National  Development  Company,  I  think  their  name 
was.  It  was  a  concern  that  is  affiliated  with  the  Philippine 
Government. 

Q.  It  is  a  Philippine  corporation? 

A.  That  is  right. 

281  Q.  Are  you  generally  familiar  with  the  part  taken 
by  International  Suchar  and  its  officers  in  the  selling  of 

Insular  sugar  in  the  United  States? 

A.  Generally  speaking,  yes. 

Q.  Have  you  ever  had  anything  to  do  with  Balfour,  Guthrie 
&  Company  in  that  connection?  Have  you  ever  discussed  the 
matter  with  any  officers  of  Balfour,  Guthrie  &  Company? 

A.  I  would  say  practically  any  time  any  of  the  officers  of 
Balfour,  Guthrie  &  Company  came  to  New  York,  I  usually  sat 
in  on  the  conferences.  I  never  went  to  the  Coast  myself  in 
connection  with  the  selling  side.  Mr.  Freeman  used  to  make 
trips  once  every  year  or  so,  but  whenever  they  were  on  in  New 
York,  I  was  in  touch  with  it,  and  also  in  touch  with  Mr.  Free¬ 
man  while  he  was  on  the  Coast. 
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By  Mr.  Halstead: 

Q-  Mr.  Luke,  I  ask  you  to  look  at  a  telegram  which  is  the 
original  of  respondent’s  Exhibit  6  offered  in  evidence  as  part 
of  the  depositions  taken  at  San  Francisco,  and  I  ask  you  to 
state  whether  that  telegram  was  part  of  the  records  of  the 
International  Suchar  Corporation? 

A.  It  was. 

Q.  Now,  I  ask  you  to  look  at  a  carbon  copy  of  a  telegram 
dated  December  31,  1934,  which  was  Respondent’s  Exhibit  7 
offered  in  evidence  as  part  of  the  depositions  taken  at  San 
Francisco,  and  state  whether  that  was  part  of  the  records  of 
International  Suchar? 

A.  It  was. 

Mr.  Gambil.  I  wonder  if  we  cannot  have  some  copies  of  that 
telegram  for  the  Board  members,  so  that  they  can  see  what  we 
are  looking  at?  I  have  some  copies  here,  which  I  will  hand  up. 

By  Mr.  Halstead: 

287  Q.  Now*,  I  ask  you  to  examine  this  letter  on  this  sta¬ 
tionery  of  the  Balfour,  Guthrie  &  Company,  addressed  to 

International  Suchar  Corporation,  dated  December  31,  1934, 
which  formed  Respondent’s  Exhibit  8  in  the  deposition  taken 
at  San  Francisco,  and  state  whether  that  w*as  part  of  the  files 
of  International  Suchar  Corporation? 

A.  That  is  correct. 

Q.  Mr.  Luke,  will  you  read  the  first  telegram? 

A.  This  is  addressed  to  International  Suchar  Corporation, 
and  reads:  “Telegraph  at  what  price  we  may  contract  with  can- 
ner  for  3,500  bags  quick  melt  May  to  September  delivery  with 
no  guarantee  against  decline  stop  rumored  local  refiners  pro¬ 
posed  declining  price  January  2  but  to  what  extent  could  not 
ascertain.”  Signed  Balfour,  Guthrie  &  Co.  Ltd. 

Q.  Is  the  next  telegram  a  reply  to  that? 

A.  The  next  telegram  is  a  reply  to  that,  yes. 

Q.  Will  you  read  that  telegram? 

A.  That  is  addressed  to  Balfour,  Guthrie  &  Company :  “Retel 
29th  you  may  offer  canner  confidentially  at  245  points  over 
July  futures  less  2  percent  stop  on  basis  this  morning’s  opening 
this  figure  440  San  Francisco  basis  less  2  percent  stop  Happy 
New  Year.” 

Member  McDonald.  Who  signed  that? 

The  Witness.  Signed  by  International  Suchar  Corporation. 
By  Mr.  Halstead: 

288  Q.  Mr.  Luke,  on  the  first  telegram,  Respondent’s 
Exhibit  6,  there  are  some  pencil  notations  at  the  bottom 
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of  the  telegram.  Do  you  know  whose  handwriting  those  nota¬ 
tions  are  made  in? 

A.  Mr.  Freeman’s,  I  believe.  They  look  like  his  writing. 

Q.  Will  you  read  those  pencil  notations? 

A.  There  are  three  columns,  one  headed  “May",  one  headed 
“July,”  and  one  headed  “September.”  Futures  price  under 
May,  191;  under  July,  193;  under  September,  197. 

The  next  column  is  “100  spread,”  and  100  in  each  column. 

Processing  tax,  55  in  each  column. 

The  next  line  is  “Duty”  90  in  each  column.  Then  your 
totals,  4.36  in  the  first  column,  4.3S  in  the  second  column,  and 
4.42  in  the  third  column. 

Q.  Now,  Mr.  Luke,  can  you  state  whether  this  was  a  cus¬ 
tomary  method  followed  by  International  Suchar  in  fixing 
prices  or  recommending  the  fixing  of  prices  for  Insular  sugar  in 
the  cases  where  they  took  action  of  this  sort? 

A.  Well,  as  I  said  before,  as  a  general  rule  our  selling  price 
was  based  entirely  on  the  basis  of  what  the  refiners  and  beet 
competition  was  selling  sugar  for  on  the  Coast.  Occasionally, 
you  would  have  a  situation  of  this  sort  that  would  come  along. 

For  instance,  this  calls  for  delivery  May  to  September, 
2S9  and  the  quoted  price  only  covered  prompt  business,  and 
there  was  no  quoted  price  that  would  be  a  competitive 
price  for  your  future  delivery. 

Q.  In  other  words,  if  you  wanted  to  find  out'  what  C.  &  H. 
and  Western  might  intend  to  charge  for  sugar  in  July,  would 
you  have  been  able  to  find  out  what  their  price  was  in  July  at 
this  time? 

A.  At  this  time,  no. 

Member  McDonald.  This  time,  being  when? 

The  Witness.  This  time  being  in  December,  the  29th  of 
December.  Unless  it  might  just  happen  that  they  had  made  a 
similar  proposition  to  a  canner  or  somebody  else,  and  Balfour, 
Guthrie  &  Company  might  happen  to  hear  of  it.  But  that 
would  be  accidental. 

Member  McDonald.  That  would  be  highly  accidental? 

The  Witness.  Yes,  sir. 

Member  McDonald.  Was  there  not  a  Pacific  Coast  quoted 
market  on  futures? 

The  Witness.  Not  for  future  delivery.  There  very  seldom 
is.  Right  now,  your  price  of  sugar  is  4.35  for  prompt  delivery, 
and  there  is  nothing  being  quoted  for  long  time  delivery. 

Member  McDonald.  That  is  at  the  market  in  New  York? 

The  Witness.  The  New  York  market  is  just  for  prompt- 
delivery  at  the  moment.  That  does  not  mean  that  if  you  went 
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to  a  refinery  and  wanted  to  buy  sugar  for  60  or  90  days, 

290  that  he  might  not  sell  it  to  you,  but  your  quoted  price  is 
simply  for  prompt  delivery. 

By  Mr.  Halstead: 

Q.  There  is  a  futures  market  in  New  York? 

A.  There  is  a  futures  market  in  New  York  for  raw  sugar. 

Q.  That  is,  the  futures  market  referred  to  in  this  telegram? 

A.  When  we  talk  of  May.  June,  July,  and  September,  that 
is  a  futures  market. 

Member  McDonald.  For  raw? 

The  Witness.  For  raw. 

Member  McDonald.  At  the  time  you  are  talking  about 
here,  there  was  no  public  price  quoted - 

The  Witness  (interposing).  For  refined  sugar. 

Member  McDonald.  For  refined  sugar  for  future  delivery? 

The  Witness.  That  is  right,  your  Honor. 

Member  McDonald.  So  that  you  have  to  act  without  any 
guide  from  your  competitors  in  answering  this  question  put  to 
you  by  this  telegram? 

The  Witness.  That  is  correct. 

Member  McDonald.  This  is  the  process  by  which  you  made 
up  your  answer? 

The  Witness.  What  we  really  did  there  is  what  Mr.  Burgers 
outlined  yesterday — that  in  the  absence  of  a  competitive 

291  price,  the  normal  thing  to  do  is  to  take  first,  what  can 
you  buy  raw  sugar  for?  Secondly,  you  add  to  that  your 

cost  of  manufacture  plus  a  reasonable  profit,  plus  your  duty, 
and  if  there  is  a  tax  in  effect  at  the  time,  plus  the  tax.  In  that 
way,  you  arrive  at  a  price  that  would  enable  you  to  buy  your 
raws,  process  your  sugar,  and  make  a  normal  profit. 

Member  McDonald.  What  is  the  duty  referred  to  there? 

The  Witness.  Your  futures  price  is  the  Cuban  sugar  in 
bond,  so  to  that  price  you  have  got  to  add  the  duty  to  get  your 
delivery  price  in  New  York,  or  your  Philippine  price. 

Member  McDonald.  The  sugar  that  you  contemplated  sell¬ 
ing  under  this  offer  and  bid  would  not  come  from  Cuba  at  all, 
would  it? 

The  Witness.  But  the  Philippine  price  or  the  Puerto  Rican 
price,  the  Hawaiian  price,  normally  is  the  same  as  the  Cuban 
price  plus  duty,  so  the  price  that  Mr.  Burgers  would  have  had 
to  get  his  raw  sugar  for,  the  price  that  Mr.  Burgers  would  have 
to  pay  in  the  Philippines  for  his  raw  sugar  would  be  duty  free, 
which  includes  the  duty. 

You  see,  you  have  got  the  two  prices — one  the  Cuban  price 
in  bond,  then  you  also  use  the  term  “duty  paid  price/’  which 


93 


would  be  the  Cuban  price  plus  duty,  and  the  term  “duty  free” 
sugars,  which  includes  the  duty  in  the  price. 

Member  McDonald.  But  there  is  a  direct  relationship  be¬ 
tween  the  price  of  Cuban,  plus  duty,  and  the  price  of  the 
292  Philippine  sugar  which  enters  without  duty? 

The  Witness.  I  would  say  there  that  by  and  large, 
the  Philippine  price  fluctuates  with  the  Cuban  price,  but  it 
does  not  necessarily  fluctuate  from  day  to  day.  There  may  be 
times  and  I  think  it  happens  more  with  the  Philippines  than 
anybody  else,  where  if  they  do  not  like  the  price  that  the 
Cubans  or  the  Puerto  Ricans  are  selling  for,  they  withdraw 
from  the  market  and  do  not  sell  any  sugar.  That  is  one  of 
the  reasons  why  Mr.  Burgers  had  difficulty  in  buying  raws, 
because  if  they  did  not  like  the  price  they  would  not  sell  either 
in  the  Philippines  or  in  New  York.  But,  by  and  large,  as  to 
your  general  question,  the  Philippine  sugar  would  follow  the 
Cuban  price,  and  it  would  be  the  Cuban  price  plus  duty. 

Member  McDonald.  Generally  speaking,  there  is  a  direct 
relationship  between  the  two  markets? 

The  Witness.  That  is  right. 

298  ‘Cross-examination  by  Mr.  Maiden: 

Q.  Mr.  Luke,  I  believe  you  stated  that  during  the  pe¬ 
riod  September  12,  1932.  through  July  31,  1936.  you  were  vice 
president  of  International  Suchar? 

A.  That  is  correct. 

Q.  And  I  believe  you  stated  that  as  vice  president  of  Inter¬ 
national  Suchar,  that  you  came  in  contact  with  Balfour,  Guth¬ 
rie  &  Company? 

A.  That  is  correct. 

Q.  With  respect  to  its  sale  of  Insular  Sugar  Refining  Corpo¬ 
ration  sugar  on  the  Pacific  Coast? 

A.  That  is  correct. 

Q.  I  believe  you  stated  that  the  International  Suchar 

299  Corporation  during  that  entire  period  owned  90  per¬ 
cent  of  the  stock  of  Insular? 

A.  Approximately  90  percent.  I  am  not  sure  of  the  ex¬ 
act  figure. 

Q.  And  I  believe  you  stated  that  International  Suchar  Cor¬ 
poration  largely  handled  the  policy  of  the  sale  of  Insular  sugar 
during  that  period? 

A.  Well,  I  would  say  that  it  was  a  combination  of  Inter¬ 
national  Suchar  and  there  it  was  mainly  Mr.  Freeman  and 
myself,  guided  by  Balfour,  Guthrie’s  advice  of  the  local  con¬ 
ditions  on  the  Coast,  and  after  consultation  on  anything  im¬ 
portant  with  Mr.  Burgers,  either  on  his  visits  to  the  United 
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States  or  by  letter,  cable,  or  phone,  depending  upon  the  ur¬ 
gency  if  he  was  not  here. 

Q.  I  believe  you  stated  that,  generally  speaking,  you  had 
personal  knowledge  of  the  business  contacts  of  International 
and  Balfour,  Guthrie  &  Company  and  Insular? 

A.  That  is  correct. 

Q.  But  of  the  details,  that  the  details  of  that  situation  were 
handled  so  far  as  the  International  was  concerned,  by  Mr. 
Freeman? 

A.  That  is  correct. 

Q.  Did  Balfour,  Guthrie  <fc  Company  always  seek  the  con¬ 
firmation  and  approval  of  International  before  making  a  change 
in  the  price  of  sugar? 

300  A.  Not  necessarily.  Sugar,  as  you  probably  know,  re¬ 
fined  sugar,  a  large  part  of  the  sugar  is  sold  on  what  you 

call  moves,  in  other  words,  the  price  may  be  running  along 
today  at  435,  and  the  raw  market  advances,  and  the  refiners 
come  out  today  with  an  announcement  that  at  the  close  of 
business  tomorrow  night,  the  prices  will  advance  to  450.  Then 
the  trade  come  in  between  now  and  tomorrow  night  and  enter 
orders  for  30,  60  or  90  or  however  many  days  they  want,  and 
the  refiners  will  let  them  have  it. 

When  one  of  those  moves  would  come  along,  Balfour,  Guthrie 
&  Company  would  usually  notify  us  either  by  telegram  or  tele¬ 
phone,  and  we  would  determine  how  much  sugar  we  wanted  to 
sell  on  the  move,  whether  we  wanted  to  take  business  for  30 
days,  or  60  or  90  days,  and  that  would  depend  also  on  what 
our  competitors  were  doing — whether  they  were  being  liberal 
and  let  a  lot  of  sugar  go  out,  or  a  small  amount,  but  in  those 
cases  they  would  communicate  with  us.  But  with  day  to  day 
or  just  routine,  they  would  sell  sugar  and  get  the  price  which 
was  established. 

Q.  In  other  words,  the  International  knew  what  its  com¬ 
petitors  were  selling  sugar  for  on  the  West  Coast  from  day  to 
day? 

A.  That  is  correct. 

Q.  And  of  course,  Balfour,  Guthrie  &  Company  knew  what 
they  were  selling  it  for? 

301  A.  That  is  correct. 

Q.  And  the  instructions  to  Balfour,  Guthrie  &  Com¬ 
pany  were  to  sell  in  accordance  with  their  competition? 

A.  That  is  correct. 

Q.  I  believe  you  stated  that  there  was  a  differential  between 
the  price  of  Insular  Sugar  and  the  competition  on  the  West 
Coast? 

A.  There  is. 
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Q.  What  was  that  differential? 

A.  It  varies  from  time  to  time.  I  think  during  most  of  the 
period,  it  was  probably  10  cents.  Sometimes  it  was  as  low  as 
5,  but  not  for  a  long  period,  and  other  times  as  high  as  15  or 
maybe  20,  because  you  see,  the  beet  sugar  competition  came  in 
there  as  well. 

Member  McDonald.  You  mean  10  cents  per  hundred  pounds 
of  sugar? 

The  Witness.  Yes.  We  might  be  selling  it  at  10  points 
under  the  refineries  and  the  beet  manufacturers  come  along  and 
offer  their  sugar  20  points  under,  and  then  there  would  be  a 
question  of  judgment  whether  we  were  going  to  beat  the  beet 
competition  or  whether  we  were  simply  going  to  maintain  a 
relationship  with  the  cane  refineries. 

By  Mr.  Maiden: 

Q.  And  at  such  a  time  as  that,  Balfour,  Guthrie  &  Company 
would  wire  you  for  your  approval  or  your  instructions 

302  as  to  what  to  do? 

A.  That  is  correct. 

Q.  You  spoke  of  the  sugar  being  sold  on  buying  moves. 
Do  you  mean  by  that  that  your  competition  on  the  West  Coast 
would  announce  publicly  that  on  a  certain  day  they  were  going 
to  raise  the  price  of  sugar? 

A.  That  is  correct.  As  a  general  rule,  they  would  come  out 
with  an  announcement  in  the  morning  that  the  following 
night — occasionally  it  would  be  that  tonight  we  are  going  to  ad¬ 
vance  or  tomorrow  morning,  but  as  a  general  rule,  they  would 
give  24  to  36  hours  to  enable  brokers  to  contact  their  customers, 
and  so  forth. 

Q.  And  during  that  period  of  time  before  the  increased  price 
wTas  supposed  to  take  place,  the  buyers  could  buy  at  that  day’s 
price  in  the  interim? 

A.  That  is  right.  At  the  lower  price. 

Q.  At  the  lower  price? 

A.  Yes. 

Q.  And  that  would  be  the  price  then  during  that  time  that 
your  competitors  were  getting? 

A.  That  is  correct. 

Q.  And  Balfour,  Guthrie  &  Company  knew  how  to  sell  in 
accordance  with  the  prices  of  their  competitors? 

A.  That  is  correct. 

Q.  WThen  Balfour,  Guthrie  &  Company  would  get  in 

303  contact  with  International  for  the  purpose  of  making 
some  change  in  their  sales  policy  on  sugar,  before  In¬ 
ternational  would  advise  Balfour,  Guthrie  <fc  Company,  would 
they  contact  Insular  in  the  Philippine  Islands. 
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A.  It  would  all  depend  on  how  radical  a  change  it  was.  If  it 
was  simply  a  question  of  a  buying  move,  and  we  knew  from 
general  correspondence  and  cables  what  Insular’s  position  was 
i  on  available  raws  and  so  forth,  no,  we  would  not.  Mr.  Free- 
mand  and  myself  and  a  couple  of  others  in  the  office  would 
consult  on  it  and  give  them  our  ideas  of  what  should  be  done. 

On  the  other  hand,  if  it  were  something  that  was  out  of  the 
ordinary,  that  involved,  say,  a  change  in  our  basic  differential 
or  something  of  that  sort.  I  would  say  frankly  that  we  always 
consulted  with  Manila  before  taking  any  steps. 

Of  course,  a  good  bit  of  that — those  relationships — would 
stay  constant  for  fairly  long  periods,  and  as  Mr.  Burgers  testi- 
i  fied,  he  made  a  habit  of  coming  to  the  States  every  twelve  or 
eighteen  months. 

Q.  During  the  existence  of  this  business  relationship  with 
Balfour,  Guthrie  &  Company,  and  particularly  the  period  in¬ 
volved  in  this  lawsuit,  there  was  constant  communication  by 
i  cable,  by  letter  and  telegram  between  International  and  Bal¬ 
four,  Guthrie  &  Company? 

A.  That  is  correct. 

Q.  Did  Balfour,  Guthrie  &  Company  ever  directly 
304  contact  Insular  about  any  change  in  sales  price  or  sales 
policy,  or  was  that  done  with  International  first? 

A.  My  recollection  is  that  copies  of  all  letters,  cables  and  so 
forth  that  they  sent  to  International  were  sent  to  Insular,  and 
i  vice  versa,  so  that  Insular  was  at  all  times  kept  advised  as  to 
i  any  dealings  between  International  and  Balfour,  Guthrie  & 
Company,  and  likewise,  International  was  kept  advised  of  any 
correspondence  of  Balfour,  Guthrie  &  Company  with  Manila. 
They  were  triplicate  letters  sent  around,  so  that  all  three  of 
us  knew  what  the  others  were  doing. 

Q.  Well,  Mr.  Luke,  I  will  ask  you  to  state  if  as  a  matter  of 
fact  the  judgment  of  Balfour,  Guthrie  &  Company  when  it  came 
to  policy  and  sales  prices,  was  not  very  limited,  or  was  not 
within  certain  limits  beyond  which  they  could  not  go  without 
confirmation  from  International? 

A.  Well,  if  I  understand  your  question,  I  would  say  that  once 
a  price  was  established,  Balfour,  Guthrie  &  Company  would 
not  change  it  without  taking  it  up  with  us. 

Q.  That  is  what  I  was  trying  to  get  out.  Now,  Mr.  Luke, 
I  believe  you  stated  that  for  all  practical  purposes  now,  there 
is  no  difference  at  all  between  the  quality,  or  the  chemical 
quality  of  beet  sugar  refined  and  cane  sugar  refined,  is  that 
right? 

A.  As  a  layman,  I  certainly  could  not  tell  the  difference 
myself. 
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305  Q.  Is  that  the  general  belief? 

A.  I  think  it  is  pretty  general  with  the  one  exception 
that  I  mentioned,  that  there  is  a  certain  prejudice  against  the 
use  of  beet  sugar  for  canning,  which  even  goes  back  to  the 
home. 

Q.  Does  that  prejudice  still  exist? 

A.  To  nothing  like  the  extent  that  it  once  did,  but  I  think  it 
still  does  to  a  little  extent. 

Q.  Was  that  prejudice  existent  during  the  period  from  Sep¬ 
tember.  1934,  to  July,  1936? 

A.  To  a  limited  extent.  As  I  say,  it  docs  not  amount  to 
much. 

Q.  Mr.  Luke,  just  explain  that  prejudice  a  bit.  Why  it 
existed  in  the  case  of  canners? 

A.  Well,  I  am  not  a  technical  man  myself,  but  my  under¬ 
standing  of  the  situation  is  that  beet  sugar  is  a  directly  made 
sugar;  in  other' words,  it  is  a  refined  sugar  produced  directly 
from  the  beets,  without  being  made  into  a  raw  sugar  and  then 
subsequently  refined,  as  is  the  case  with  cane  sugar.  Back  a 
number  of  years  ago,  the  process  of  refining  beet  sugar  has  im¬ 
proved  like  everything  else  has  improved,  and  at  one  stage, 
beet  sugar  was  not  as  good  as  what  it  is  today,  and  as  a  result, 
you  had,  back  20  or  25  or  30  years  ago,  a  very  definite  difference 
between  beet  sugar  and  refined  cane  sugar,  and  it  has 

306  taken  time  for  that  prejudice  to  wear  off. 

Q.  And  the  influence  of  it  is  still  felt  even  today? 

A.  But  it  is  disappearing. 

Q.  Then  I  take  it  from  your  statement,  Mr.  Luke,  that  the 
canners  when  they  were  buying  sugar  for  the  purpose  of  put¬ 
ting  up  canned  goods,  preserves  and  various  other  commodities, 
they  preferred  to  use  cane  sugar,  generally  speaking? 

A.  The  point  I  made  was  more  on  preserves,  not  on  canning. 

Q.  On  preserves? 

A.  Jams,  and  jellies,  and  things  of  that  sort. 

Q.  That  is,  the  canners  who  made  jams  and  jellies  and  things 
of  that  nature,  they  preferred  cane  sugar  over  beet? 

A.  I  don't  want  to  qualify  as  an  expert  on  that,  but  my  guess 
would  be  that  they  would. 

Q.  I  will  ask  you  if  a  canner  then,  when  he  came  to  buy  sugar 
for  putting  up  his  preserves  and  making  his  jellies  and  so  forth, 
if  he  would  not  pay  a  little  better  price  for  cane  sugar  than 
he  would  for  beet  sugar? 

A.  Maybe  a  little,  but  not  much. 

Q.  Would  he  not  pay  at  least  a  nickel  more? 

A.  I  think  probably. 

Q.  What  is  that? 
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A.  I  think  he  probably  would. 

Member  McDonald.  How  much? 

307  The  Witness.  Per  100  pounds. 

By  Mr.  Maiden  : 

Q.  Per  100  pounds? 

A.  Yes. 

Q.  In  other  words,  back  during  the  period  involved  in  this 
case,  you  could  sell  cane  sugar  to  a  canner  at  a  5-cent  premium 
over  what  you  could  sell  that  sugar  for  when  you  sold  it  to  a 
grocer? 

A.  No,  I  would  not  say  it  follows  that  way. 

Q.  Well,  is  it  not  true  that  the  grocers  who  sell  the  sugar  to 
the  buying  public,  who  take  it  and  use  it  as  refined  sugar,  they 
don’t  care  so  very  much  whether  they  got  beet  or  cane,  do  they? 

A.  They  usually  carry  both. 

Q.  And  is  it  not  a  fact  that  sometimes  they  will  put  sugar 
up  in  packages,  and  it  won’t  be  designated  as  to  whether  it  is 
beet  or  cane? 

A.  That  is  definitely  so  in  a  lot  of  places. 

Q.  And  doesn’t  that  explain  that  a  grocer,  not  caring 
whether  he  had  beet  or  cane,  that  he  would  not  pay  quite  as 
much  for  the  cane  as  a  canner  would  who  preferred  it? 

A.  My  recollection  is  that  our  selling  price  of  Insular  sugar 
on  the  Coast  was  the  same  to  the  canner  or  to  the  grocer.  We 
may  have  gotten  more  business  from  the  canners  as  a  result;  I 
don’t  know. 

30S  Q.  If  the  evidence  in  the  record  shows  that  you  sold 
to  the  canners  at  5  cents  more  per  100  pounds  than  you 
sold  to  grocers  on  the  same  day.  then  you  are  mistaken  in  your 
statement,  are  you  not? 

A.  As  I  said,  I  am  not  familiar  with  all  of  the  details  and 
would  not  want  to  pass  on  them. 

Q.  But  if  on  a  given  day  you  were  selling  sugar  to  canners 
at  $4.25  per  100  pounds,  you  were  making  spot  sales  to  gro¬ 
cers  at  $4.20  per  100  pounds,  what  would  be  your  explanation 
for  that  differential?  Frankly. 

A.  Well.  I  am  afraid  I  cannot  answer. 

Q.  Would  it  not  be  on  account  of  the  canner’s  preference  for 
cane  sugar? 

A.  That  might  be  it. 

Q.  Well,  what  is  your  best  judgment? 

A.  I  would  think  that  probably  is  the  reason,  but  I  don’t 
know. 

Q.  You  say  that  is  your  reason? 

A.  I  would  assume  that  is  probably  the  reason. 
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Q.  Do  you  know  of  any  other  reason? 

A.  Offhand,  no.  If  the  contracts  were  entered  into  at  the 
same  time. 

Q.  Now’,  Mr.  Luke,  you  have  been  asked  some  questions  by 
Mr.  Halstead  regarding  Respondent’s  Exhibits  6  and  7,  which 
are  telegrams. 

309  Member  McDonald.  The  reference  to  those  numbers 
is  as  numbered  in  the  depositions. 

Mr.  Matden.  Yes,  sir. 

By  Mr.  Maiden  : 

Q.  Now,  Mr.  Luke,  I  believe  you  stated  that  Respondent’s 
Exhibit  6  to  the  deposition  of  H.  T.  Netherton  was  a  telegram 
addressed  to  International  Suchar  Corporation  by  Balfour, 
Guthrie  <$:  Company  seeking  advice  at  what  price  Balfour, 
Guthrie  &  Company  could  contract  w’ith  canners  for  the  sale 
of  sugar  to  be  delivered  between  May  and  September? 

A.  That  is  correct. 

Q.  And  I  believe  you  testified  that  the  date  of  that  telegram 
was  December  29,  1934? 

A.  That  is  correct. 

Q.  I  believe  you  testified  w’ith  respect  to  Respondent’s  Ex¬ 
hibit  7  to  the  deposition  of  H.  T.  Netherton,  which  is  a  telegram 
addressed  to  Balfour,  Guthrie  <k  Company  by  International 
Suchar  Corporation  on  December  31,  1934,  that  Balfour 
Guthrie  <fe  Company  received  information  that  it  could  offer 
canners  confidentially  at  245  points  over  the  price  of  July  fu¬ 
tures  less  2  percent? 

A.  That  is  correct. 

Q.  I  believe  you  testified  that  Balfour,  Guthrie  <fc  Company 
did  not  sell  any  Insular  sugar  at  that  price,  that  is  245  points 
over  the  price  of  July  futures? 

310  A.  No,  I  did  not  testify  to  that.  I  testified  that  this 
transaction  was  not  completed. 

Q.  That  this  particular  transition  was  not  completed? 

A.  Exactly. 

Q.  In  other  words,  your  testimony  simply  was  that  you  did 
not  sell  to  this  particular  canncr  or  cannery - 

A.  (Interposing.)  That  is  correct. 

Q.  (Continuing.)  This  3,000  and  some  odd  bags  of  sugar? 

A.  That  is  correct. 

Q.  At  245  points  over  the  New*  York  futures? 

A.  Correct. 

Q.  You  did  not  state  that  you  did  not  sell  any  sugar  on  the 
West  Coast  on  that  date  at  245  points  over  the  New  York 
futures? 
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A.  We  did  not  that  I  know  of. 

Q.  You  did  not  that  you  know  of? 

A.  No. 

Q.  I  will  ask  you  to  read  the  last  sentence  contained  in  Re¬ 
spondent’s  Exhibit  7  to  which  you  have  testified. 

A.  (Reading.)  “On  basis  this  mornings  opening  this  figures 
four  forty  San  Francisco  basis  less  two  percent.” 

Q.  The  date  of  Respondent's  Exhibit  7  is  December  31. 1934. 
I  hand  you  this  sales  order  No.  03030.  being  invoice  or  sales 
memorandum  issued  by  Balfour,  Guthrie  Company  dated 
December  28. 1934.  indicating  that  on  that  date.  60  bags 

311  of  sugar  were  sold  to  The  Great  Western  Food  Stores. 
San  Francisco.  California,  at  a  price  of  S4.40  per  100 

pounds  of  sugar,  and  I  ask  you  to  confirm  that? 

A.  I  am  afraid  I  cannot  confirm  it.  because  I  think  it  is  the 
first  time  I  have  ever  seen  any  of  these  forms. 

Q.  1  might  tell  you.  Mr.  Luke,  that  this  batch  of  invoices 
relating  to  the  San  Francisco  sales  of  Insular  sugar  have  been 
placed  in  evidence  by  the  petitioner  as  being  true  and  correct 
copies  of  Insular’s  sugar  sales  on  the  Pacific  Coast  and  San 
Francisco. 

Member  McDonald.  Is  that  correct,  Mr.  Halstead? 

Mr.  Halstead.  Yes,  that  is  correct. 

The  Witness.  As  far  as  the  detail  is  concerned,  I  know 
nothing  about  it.  The  only  thing  that  I  might  say  is  that  as 
a  general  rule,  the  differential  that  we  sold  sugar  in  San  Fran¬ 
cisco  was  less  than  what  we  sold  sugar  for  in  some  of  the  out- 
ports  where  we  had  a  straight  pick-up  such  as  Los  Angeles, 
Portland,  or  Seattle.  * 

By  Mr.  Maiden  : 

Q.  Now,  Mr.  Luke,  according  to  this - 

Mr.  Halstead  (interposing).  Just  a  minute.  I  did  not  hear 
that  answer. 

Member  McDonald.  The  reporter  will  repeat  it. 

(Answer  is  repeated.) 

By  Mr.  Maiden  : 

312  Q.  Now,  Mr.  Luke,  I  will  ask  you  if  on  December  28, 
1934.  according  to  this  sales  memorandum  which  I  have 

identified  in  the  record,  Balfour.  Guthrie  &  Company  did  not 
sell  60  bags  of  Insular  sugar  in  San  Francisco  at  a  price  of 
$4.40  per  bag? 

A.  It  would  appear  that  they  did. 

Q.  Now,  I  hand  you  sales  order  No.  03029,  being  a  sales 
memorandum  or  invoice  issued  by  Balfour,  Guthrie  &  Com¬ 
pany,  dated  December  28,  1934,  showing  that  25  bags  of  sugar 
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were  sold  to  Winestein  &  Company,  tan  Francisco,  California, 
at  a  price  of  $4.40  per  100  pounds? 

A.  Once  again  I  say  1  know  nothing  of  the  transaction,  but 
it  would  appear  so. 

Q.  According  to  the  invoice,  it  is  so. 

A.  I  would  think  so. 

Q.  Now,  I  hand  you  a  sales  order  No.  0302S  being  a  sales 
memorandum  or  invoice  issued  by  Balfour.  Guthrie  &  Com¬ 
pany,  showing  that  on  December  2S,  1934,  Balfour,  Guthrie 
&  Company  sold  to  Western  States  Grocery  Company,  25  bags 
of  sugar  at  a  price  of  S4.40  per  100  pounds. 

A.  My  answer  would  be  the  same  as  on  the  other  invoices. 

Q.  That  is,  that  according  to  this  invoice,  25  bags  of  refined 
sugar  were  sold  to  the  Western  Grocery  Company  at  a  price  of 
S4.40? 

313  A.  It  would  appear  so. 

Q.  Now.  I  hand  you  here  sales  order  No.  03034  being  a 
department  copy  of  an  invoice  issued  by  Balfour,  Guthrie  & 
Company  on  January  2,  1935,  showing  a  sale  to  Haas  Bros., 
Fresno,  California,  of  200  bags  of  refined  sugar  at  a  price  of 
$4.40  per  100  pound  bags,  and  I  ask  you  to  verify  that? 

A.  Once  again,  I  have  never  seen  these  forms,  but  that  is 
what  it  would  appear  to  be. 

Q.  Where  is  Fresno,  California? 

A.  I  am  not  sure. 

Q.  Is  it  a  suburb  of  San  Francisco? 

A.  I  think  so,  but  I  am  not  positive. 

Q.  I  hand  you  here  a  sales  order  No.  03035,  being  a  depart¬ 
ment  copy  or  invoice  of  Balfour,  Guthrie  &  Company  on  Janu¬ 
ary  2,  1935,  showing  a  sale  to  Haas  Bros,  of  Fresno,  California, 
of  200  bags  of  sugar  at  $4.40  per  100  pound  bag,  and  ask  you 
to  verify  that? 

A.  My  answer  there  would  be  the  same  as  on  the  one  before. 

Q.  I  will  ask  you  to  examine  sales  order  No.  03035  and  03034, 
and  state  whether  or  not  they  are  spot  sales  or  contract  sales, 
if  you  can  tell  from  the  invoices? 

A.  It  would  appear  as  though  the  invoices  were  made  out  sub¬ 
sequent  to  delivery.  One  of  them  says,  “delivered  December 
27. 1934.”  and  the  other  states,  “delivered  December  14.” 

314  Q.  Do  you  have  any  place  on  the  invoice  there  for 
that?  You  are  familiar  with  the  type  of  invoice  Bal¬ 
four,  Guthrie  &  Company  use? 

A.  I  am  afraid  I  am  not. 

Q.  You  are  not? 

A.  No. 
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Q.  You  have  never  seen  any  of  their  invoices  before? 

A.  I  may  have  seen  them,  but  I  have  never  examined  them. 

Q.  Do  you  know  enough  about  the  selling  of  any  sugar  to 
know  whether  or  not  the  invoices  carry  a  place  for  designation 
of  the  type  of  sale,  that  is  whether  it  is  a  contract  sale  or 
whether  it  is  a  spot  sale? 

A.  That  I  don’t  know,  because  I  never  really  examined 
their  invoices. 

Q.  Do  you  see  anything  on  any  of  these  invoices  that  would 
indicate  that  these  deliveries  were  being  made  pursuant  to  a 
contract? 

A.  No,  I  do  not.  As  I  said  before,  one  of  them  as  I  stated, 
has  a  statement  “delivered  December  14,”  so  it  would  look 
as  though  the  invoice  covers  a  transaction  that  had  been  taken 
care  of  some  time  before. 

Q.  Just  where  do  you  see  that? 

A.  (Indicating.) 

Q.  I  will  ask  you  if  it  was  not  customary  to  make 

315  spot  sales,  and  without  issuing  an  invoice  at  that  par¬ 
ticular  moment,  but  issuing  them  at  some  later  time 

when  you  got  the  opportunity  and  the  chance? 

A.  I  don’t  know.  I  don’t  know  whether  you  are  referring 
to  a  sale  or  a  delivery. 

Q.  I  am  talking  about  a  sale  made — just  a  spot  sale — where 
a  man  would  come  and  buy  some  sugar  and  did  not  have  any 
contract. 

A.  And  take  it  away? 

Q.  And  take  it  away. 

A.  I  don’t  know  what  their  method  of  keeping  track  was. 

Q.  I  hand  you  these  other  two  invoices,  being  sales  order 
No.  03030  and  03029,  and  ask  you  to  examine  them  and  see 
if  you  see  anything  on  them  that  would  indicate  that  they 
w’ere  contract  sales  or  spot  sales,  or  if  they  were  invoices  show¬ 
ing  deliveries  of  sugar  bought  under  a  contract? 

A.  I  see  nothing  that  would  tell  whether  they  were  or  were 
not. 

Q.  So  if  there  is  an  explanation  in  the  record  of  that,  that 
will  take  care  of  it,  won’t  it,  Mr.  Luke? 

A.  That  is  right. 

Q.  I  again  call  your  attention  to  the  telegram  dated  De¬ 
cember  31,  1934,  being  Respondent’s  Exhibit  7  attached  to 
the  deposition,  and  ask  you  to  examine  the  last  sentence 
thereof,  and  see  if  the  245  points  over  the  price  of  July 

316  futures  less  2  percent  did  not  correspond  on  that  day 
to  the  San  Francisco  basis  of  $4.40?  That  is,  the  San 
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Francisco  basis  price  at  which  Insular  was  selling  its  sugar  in 
San  Francisco  on  that  day? 

Mr.  Halstead.  I  object  to  that  because  it  asks  for  the  con¬ 
clusion  of  a  witness  on  a  pure  question  of  mathematics. 

Member  McDonald.  Are  you  able  to  answer  the  question? 

The  Witness.  Let  me  see  if  I  understand  the  question  again. 

Member  McDonald.  Read  the  question. 

Mr.  Maiden.  I  will  repeat  my  question. 

By  Mr.  Maiden: 

Q.  I  want  to  know  if  the  245  points  over  the  price  of  July 
futures  referred  to  in  Respondent’s  Exhibit  7  in  the  telegram 
of  December  31,  1934,  is  not  the  same  price  at  which  Balfour, 
Guthrie  &  Company  were  selling  Insular  sugar  on  that  day  in 
San  Francisco  as  shown  by  the  invoices? 

A.  It  all  depends  on  where  this  canner  happened  to  be  lo¬ 
cated,  whether  he  would  be  located  up  near  Portland  where  you 
San  Francisco  basis  price  is  the  San  Francisco  price  plus  IS  or 
20  cents  freight  application,  whereas  a  sale  made  right  in  San 
Francisco  at  $4.40  San  Francisco  basis,  $4.40  is  all  that  you  can 
get. 

Q.  $4.40  is  all  that  you  can  get? 

A.  Whereas,  in  this  other  case, — I  don’t  know  where 
317  it  was — but  if  the  canner  happened  to  be  located  in  Port¬ 

land,  for  example,  and  the  $4.40  basis,  we  would  get 
$4.55  or  S4.60. 

Member  McDonald.  You  would  get  at  least  $4.40? 

The  Witness.  We  would  get  at  least  $4.40  and  probably 
more.  The  point  I  am  making  is  that  this  price  that  they  were 
quoting  here  is  a  higher  price  than  the  $4.40  price  that  you  are 
referring  to  on  the  San  Francisco  sales.  In  other  words,  when 
you  figure  out  this  100  point  differential,  it  undoubtedly  in¬ 
cluded  in  that  your  freight  pick  up  that  we  would  get. 

Member  McDonald.  How  could  you  figure  in  the  freight 
pick  up  if  you  did  not  know  where  it  was  going? 

The  Witness.  I  presume  Mr.  Freeman  in  figuring  this  out 
knew  where  it  was  going. 

By  Mr.  Maiden  : 

Q.  If  the  sales  were  going  to  be  made  there  in  San  Francisco, 
there  would  not  be  any  freight,  would  there? 

A.  That  is  right. 

Q.  And  if  it  was  going  out  of  San  Francisco,  the  freight  would 
be  a  separate  item? 

A.  If  it  was  being  shipped  from  San  Francisco. 

Q.  It  would  be  a  separate  item? 

484918—42 - 0 
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A.  But  if  this  cannery  was  located  in  Portland  or  Seattle  or 
somewhere  in  that  territory,  the  sugar  would  be  delivered 

318  out  of  our  Portland  stocks  or  Seattle  stocks  at  the  addi¬ 
tional  price. 

Q.  Now.  Mr.  Luke.  I  believe  you  were  present  yesterday  when 
Mr.  Burgers  explained  somewhat  to  the  Board  member  and  to 
counsel  for  both  sides  somewhat  generally  the  refined  sugar 
business  from  the  refiner’s  standpoint,  and  I  believe  you  heard 
him  say  something  about  spread,  margin  spread? 

A.  I  did. 

Q.  And  that  it  was  through  the  margin  spread  that  a  refiner 
was  able  to  realize  his  normal  profit? 

A.  That  is  correct. 

Q.  Now,  in  testifying  a  few  moments  ago  with  respect  to 
Respondent’s  Exhibit  6,  and  identifying  and  reading  into  the 
record  certain  pencilled  notations  appearing  thereon,  I  believe 
you  read  out  the  word  “spread,”  and  designated  it  as  being  a 
dollar  for  the  month  of  May,  a  dollar  for  the  month  of  July,  and  a 
dollar  for  the  month  of  September,  is  that  correct? 

A.  That  is  correct. 

Q.  Just  what  does  “spread”  include,  Mr.  Luke? 

A.  The  term  “spread”  to  me  would  mean  the  difference  be¬ 
tween  the  price  of  raw  sugar  and  your  price  of  your  finished 
product,  in  other  words,  the  spread  is  supposed  to  take  care  of 
the  refiner’s  manufacturing  costs,  shipping  and  selling  costs, 
and  a  normal  profit. 

Q.  What  was  the  spread,  the  m&ring  of  spread,  that 

319  Insular  tried  to  maintain  in  the  sale  of  its  sugar  during 
the  involved  period,  if  you  know? 

A.  I  am  not  definitely  clear  on  that.  I  would  assume  from 
here  that  Mr.  Freeman  took  a  dollar  as  your  differential,  but 
I  also  assume  that  he  is  taking  into  account  when  he  puts  that 
on  a  San  Francisco  basis,  that  there  is  an  average  freight  pick 
up  of  somewhere  between  15  and  20  points  in  addition,  in  other 
words,  that  the  freight  pick  up  is  something  that  we  know 
about.  If  your  sugar  is  being  sold  in  Portland,  it  is  so  much, 
and  in  Seattle  it  is  so  much. 

Q.  But  you  would  say  that  Insular  undertook  to  maintain 
a  dollar  spread? 

A.  Plus  your  freight  pick  up. 

Q.  Plus  your  freight  pick  up? 

A.  Yes. 

Q.  I  believe  Insular  would  be  known  as  an  offshore  refiner? 

A.  The  term  “offshore”  as  normally  used,  covers  any  of  the 
refiners  outside  of  the  continental  United  States, — Puerto  Rico, 
Hawaii,  Cuba,  or  the  Philippines. 
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Q.  And  a  refiner  that  was  located  in  the  United  States  here 
would  be  known  as  a  domestic  refiner? 

A.  Not  if  you  let  the  Hawaiian  say  so.  The  Hawaiians  say 
that  they  are  United  States  refiners. 

Q.  I  will  ask  you  to  state  if  there  was  not  some  dif- 

320  ferential  between  the  spread,  the  possible  margin  spread, 
of  an  offshore  refiner  and  a  domestic  refiner? 

A.  Let  me  get  that  question  again. 

Mr.  Maiden.  I  will  ask  the  reporter  to  repeat  the  question. 

(Question  is  repeated.) 

The  Witness.  As  a  general  rule,  all  offshore  sugars  sell  at  a 
differential  under  the  mainland  refiners,  due  primarily  to  the 
fact  that  the  mainland  refiner  has  all  kinds  of  assortments.  He 
has  sugar  in  100  pound  bags,  or  paper  bags,  or  cloth  bags,  or 
cubes,  or  brown  sugar,  so  that  he  can  give  the  customer  any  type 
of  sugar  that  he  wants,  and  the  grocer,  for  example,  when  he 
orders  sugar  for  a  30-day  supply,  orders  simply  so  many  hun¬ 
dred  pound  bags,  and  when  he  wants  to  order  it  out,  he  specifies 
the  type  he  wants,  but  the  offshore  refiner,  most  of  them  having 
only  100  pound  bags,  and  some  of  them  having  pockets  and 
having  granulated  sugar  only,  and  can  only  hope  to  get  the 
grocer  interested  at  a  discount,  and  that  is  the  main  reason  why 
all  offshore  sugar  sells  at  some  differential.  The  differential 
varies  depending  upon  the  quality  of  the  sugar  produced  by 
that  particular  refiner. 

By  Mr.  Maiden: 

Q.  Now,  Mr.  Luke,  according  to  the  pencil  notation  appear¬ 
ing  on  Respondent’s  Exhibit  6,  which  I  believe  you  stated  w*as 

made  by  Mr.  Freeman - 

A.  (Interposing.)  That  is  correct. 

321  Q.  Mr.  Freeman  advised  Balfour,  Guthrie  &  Com¬ 
pany  that  it  could  sell  to  this  eanner,  3,500  bags  at  a 

price  for  May,  July,  and  September,  which  included  the  process¬ 
ing  tax  paid  on  that  sugar,  isn’t  that  true? 

A.  If  he  could  get  that  price. 

Q.  Now,  then,  Mr.  Luke,  it  follows,  does  it  not,  that  if  Bal¬ 
four,  Guthrie  &  Company  were  selling  Insular  sugar  in  San 
Francisco  on  that  day  at  a  price  of  $4.40,  that  the  item  of  the 
processing  tax  would  be  included  in  that  price? 

Mr.  Halstead.  The  petitioner  objects.  That  is  the  issue  be¬ 
fore  the  Board,  and  the  witness  should  not  be  allowed  to  give 
expert  testimony  on  the  issue  which  the  Board  has  to  decide. 

Air.  Maiden.  May  it  please  the  Board  members,  in  response 
to  Exhibit  No.  7,  International  notified  Balfour,  Guthrie  & 
Company  that  this  245  points  which  Mr.  Luke  says  did  include 
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the  processing  tax  was  equal  to  the  San  Francisco  price  on  that 
day  of  $4.40. 

Mr.  Halstead.  The  deduction  from  that  is  a  conclusion  of 
the  witness  on  the  principal  issue  in  the  case. 

Mr.  Maiden.  And  it  would  naturally  follow  that  if  a  price 
it  was  to  be  sold  at,  245  points  over  the  New  York  market,  in¬ 
cluded  the  tax.  then  the  price  in  San  Francisco,  which  was  the 
same,  would  include  the  tax. 

Member  McDonald.  If  that  is  true,  why  do  you  need  the 
answer? 

322  Mr.  Maiden.  I  just  want  to  get  this  witness  to  make 
that  statement. 

Member  McDonald.  I  sustain  the  objection. 

By  Mr.  Maiden  : 

Q.  Now,  Mr.  Luke,  look  at  this  pencil  notation  on  Re¬ 
spondent’s  Exhibit  6,  and  see  if  you  can  tell  how  Mr.  Freeman 
arrived  at  his  245  points  over  the  New'  York  futures? 

A.  He  has  three  items  down;  one,  100  point  spread,  then 
he  has  processing  tax  and  duty  which  makes  245  points,  but - 

Q.  (Interposing.)  In  other  words - 

A.  (Continuing.)  But  in  that  figuring  of  the  100  point 
spread,  he  undoubtedly  is  making  allowance  for  your  freight 
pick  up  in  places  like  Portland,  and  so  forth;  but  if  this  quo¬ 
tation  was  a  quotation  to  a  canner  in  Portland,  it  is  not  the 
same  price  as  $4.40  for  delivery  in  San  Francisco. 

Q.  Isn’t  it  true  that  if  there  was  going  to  be  a  sale  made  in 
Portland,  the  Portland  office  would  be  wiring  International  so 
they  could  sell  a  Portland  canner? 

A.  Not  necessarily.  The  canner  may  have  his  headquarters 
in  San  Francisco. 

Member  McDonald.  He  would  be  buying  in  San  Francisco 
for  delivery  in  Portland? 

The  Witness.  He  might  be  buying  in  San  Francisco 
323  for  delivery  in  Portland. 

By  Mr.  Maiden  ; 

Q.  Is  that  the  usual  case  or  is  that  an  exception? 

A.  That  I  don’t  know*. 

Q.  Don’t  your  Portland  refiners  usually  buy  at  your  Portland 
office?  Portland  canners? 

A.  I  believe  some  do.  but  I  don’t  know  about  all  of  them. 

Q.  In  other  w’ords,  the  245  points  which  Mr.  Freeman 
speaks  of  is  composed  of  the  three  items,  namely,  a  dollar  for 
the  spread,  55  cents  for  the  processing  tax,  and  90  cents  for 
the  duty,  is  that  correct? 
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A.  That  is  correct  when  an  allowance  has  been  made  in  your 
dollar  figure  to  take  care  of  freight  applications. 

Q.  I  am  not  talking  about  freight  applications  at  all;  I  am 
assuming  that  he  is  taking  into  consideration  everything  when 
he  arrives  at  the  245  points.  I  simply  asked  him  if  the  245 
points  are  not  composed  of  those  three  figures? 

A.  They  are. 

Q.  You  keep  speaking  about  taking  into  account  in  your 
dollar  spread  there,  from  freight.  I  don’t  know  just  what  you 
mean  about  that,  but  I  will  ask  you  if  it  is  not  true  that  the 
actual  freight  paid  by  Balfour,  Guthrie  &  Company  on  ship¬ 
ments  of  sugar  to  buyers  was  not  always  billed  as  a  separate 
item  on  the  invoice? 

324.  A.  That  I  could  not  tell  you  because  I  am  not  familiar 
with  the  invoices. 

Member  McDonald.  We  will  take  a  ten-minute  recess. 

(Whereupon,  a  short  recess  is  taken  after  which  the  hearing 
is  resumed.) 

Member  McDonald.  Before  you  start  again,  let  me  ask  the 
witness  a  question.  The  reference  to  July  futures  in  this  tele¬ 
gram  of  July  1,  1934,  would  be  futures  of  raw  sugar? 

The  Witness.  That  is  correct. 

Member  McDonald.  Did  I  understand  you  to  tell  me  a 
while  ago  that  there  are  no  dealings  in  futures  of  refined? 

The  Witness.  That  is  correct. 

Member  McDonald.  Never  have  been? 

The  Witness.  There  never  have  been.  I  think  there  is  a 
contract  on  the  Sugar  Exchange  calling  for  refined  sugar,  but 
so  far  as  I  know,  there  has  never  been  any  transactions  in  it. 

Member  McDonald.  If  I  wanted  to  speculate  in  sugar  to¬ 
day.  I  could  not  speculate  in  future  contracts  or  deliveries  of 
refined  sugar? 

The  Witness.  It  would  have  to  be  done  in  raw  sugar. 

Member  McDonald.  In  futures  of  raw? 

The  Witness.  Yes. 

Mr.  Gambil.  That  does  not  mean  that  you  cannot  go 
325  a  buyer  today  and  buy  sugar  today  for  future  delivery. 
We  don’t  want  you  to  get  that  impression. 

Member  McDonald.  I  suppose  that  I  could  go  to  a  refinery 
and  make  a  contract  for  them  to  deliver  to  me  next  December, 
sav,  100  bags  of  refined  sugar. 

The  Witness.  Sometimes  you  can  and  sometimes  you 
cannot. 

Member  McDonald.  That  depends  upon  his  willingness  to 
make  the  price  arrangements? 

The  Witness.  Yes. 
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Member  McDonald.  But  what  I  am  talking  about  is.  if  you 
go  to  a  broker  on  the  commodity  exchange  and  want  to  take 
a  gamble  on  what  sugar  will  be  selling  for  next  December,  you 
have  to  do  it  on  the  raw  basis  and  not  the  refined? 

The  Witness.  That  is  correct. 

Member  McDonald.  In  other  words,  it  is  not  like  wheat 
futures  or  cotton  futures  or  leather  futures,  or  rubber  futures 
or  all  that  sort  of  thing.  All  of  the  futures  on  the  commodity 
exchange  for  sugar  are  in  raws? 

The  Witness.  That  is  correct. 

By  Mr.  Maiden: 

Q.  You  stated  just  previously  that  when  Mr.  Freeman 
worked  out  this  mathematical  computation  appearing  on  the 
telegram  dated  December  29.  1934.  that  in  putting  down  an 
item  there  for  each  of  the  three  months.  May.  July,  and  Sep¬ 
tember.  of  a  dollar  spread,  that  he  took  into  eonsidera- 

326  tion  freight  pick  up? 

A.  That  is  correct.  As  I  think  Mr.  Burgers  testified 
yesterday. — somebody  did — refined  sugar  on  the  Pacific  Coast 
sold  on  a  basis  of  San  Francisco  as  the  basing  point.  When  the 
price  of  sugar  is  $4.40  in  San  Francisco,  in  Portland  it  is  $4.40. — 
plus  the  prevailing  freight  rate  from  San  Francisco  to  Port¬ 
land.  Los  Angeles  would  be  San  Francisco  plus  the  prevailing 
freight  rate  to  Los  Angeles.  In  our  case,  we  would  ship  our 
sugar  direct  from  the  Philippines  to  Portland  or  to  Los  Angeles 
or  to  Seattle,  and  all  of  our  sales  would  be  made  on  a  San  Fran¬ 
cisco  basis,  so  that  I  don't  know  how  they  billed  it.  whether 
they  billed  it  at  $4.40  and  then  the  freight  separately,  or 
whether  they  included  the  freight  in  the  price.  The  result 
would  be  the  same. 

Member  McDonald.  Would  not  the  practical  result  of  that, 
as  far  as  dollars  and  cents  were  concerned,  be  just  this,  that 
Insular  would  be  much  better  off  selling  sugar  in  Los  Angeles, 
Portland,  and  Seattle  than  at  San  Francisco? 

The  Witness.  They  sold  most  of  their  sugar  at  those  points. 

Member  McDonald.  The  practical  result  of  adding  the  dif¬ 
ferential,  which  in  many  cases  was  just  a  fictitious  figure, 
would  be  that  they  were  much  better  off  selling  at  those  places 
than  in  selling  at  San  Francisco? 

The  Witness.  And  they  did  sell  as  large  a  percent- 

327  age  as  they  could  at  what  we  call  the  out  ports. 

Member  McDonald.  That  was  the  practice  prior  to 
the  imposition  of  the  processing  tax.  was  it  not? 

The  Witness.  It  was  at  all  times. 

Member  McDonald.  Is  it  still,  as  far  as  you  know? 
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The  Witness.  As  far  as  I  know.  It  would  all  depend  on 
what  percentage  of  your  sugar  you  could  sell  in  those  places. 

By  Mr.  Maiden. 

Q.  N  ow,  Mr.  Luke,  when  Mr.  Freeman  arrived  at  the  three 
prices  at  which  he  advised  Balfour,  Guthrie  Company  to  sell 
this  canner  for  deliveries  in  May,  July,  and  September,  he  ad¬ 
vised  the  basis  price,  did  he  not,  of  the  sugar? 

A.  In  his  telegram,  he  stated  “245  points  over  the  price  of 
July  futures  less  2  percent  on  the  basis  of  this  morning’s  open¬ 
ing.  This  figures  $4.40  San  Francisco  basis  less  2  percent.” 

Q.  In  other  words,  the  prices  that  he  advised  Balfour,  Guth¬ 
rie  Company  to  sell  was  the  San  Francisco  basis  price? 

A.  It  had  no  relationship  at  all  to  the  price  of  sugar  at  San 
Francisco  for  delivery  at  that  time.  He  was  talking  about  a 
delivery  from  May  to  September. 

Q.  That  is  right;  from  May  to  September. 

A.  That  is  correct. 

Q.  But  what  he  was  talking  about  was  the  basis  price  of  the 
sugar? 

A.  Correct.  In  other  words,  this  $4.40  price  San 
328  Francisco  basis,  would  really  be  a  price  of  $4.55,  $4.60 
or  $4.65,  depending  upon  where  the  canner  was  located. 

Q.  Now,  I  will  ask  you  to  state  if  Balfour,  Guthrie  &  Com¬ 
pany  did  not  sell  all  of  the  Insular  sugar  on  the  f.  o.  b.  San 
Francisco  basis  price? 

A.  If  I  understand  your  question,  all  of  the  sugar  was  sold 
San  Francisco  basis,  so  that  if  it  were  sold  in  Portland  at  S4.40, 
the  price  that  Insular  received  was  $4.40  plus  what  the  pre¬ 
vailing  freight  was  from  San  Francisco  to  Portland. 

Q.  So  that  in  determining  the  basis  price- here,  no  consider¬ 
ation  need  be  given  to  the  freight  item,  whether  this  canner 
was  in  Portland  or  Seattle  or  where,  isn’t  that  correct?- 

A.  Well,  I  would  say  if  you  are  figuring  this  on  a  delivered 
price,  instead  of  using  a  dollar,  Mr.  Freeman  would  probably 
have  used  $1.20  or  $1.25,  but  when  he  bases  on  San  Francisco, 
we  were  getting  an  addition  to  that  245  points,  15  or  20  or  25 
points  more. 

Q.  In  other  words,  when  Balfour.  Guthrie  &  Company - 

A.  (Interposing.)  If  we  got  it. 

Q.  In  other  words,  when  Balfour,  Guthrie  &  Company  re¬ 
ceived  the  prices  to  be  sold  on  the  San  Francisco  basis,  they 
knew  to  add  to  that  price  the  freight,  that  is,  if  it  were  to  be 
sold  in  Seattle  in  Portland? 

A.  That  is  correct. 
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Q.  So  that  in  that  case,  this  dollar  spread  could  not 

329  in  any  way  be  connected  with  a  freight  item,  could  it? 

A.  The  freight  item  is  in  addition  to  this. 

Q.  It  is  in  addition  to  that? 

A.  Yes. 

Q.  And  this  dollar  spread  then  would  not  give  any  con¬ 
sideration  to  or  take  into  effect  the  freight  item? 

A.  Not  in  there,  no. 

Mr.  Maiden.  Could  I  have  a  recess  for  two  or  three  minutes, 
please? 

Member  McDonald.  We  will  take  a  short  recess. 

(Whereupon,  a  short  recess  is  taken,  after  which  the  hearing 
is  resumed.) 

By  Mr.  Maiden: 

Q.  Now,  Mr.  Luke,  referring  again  to  Respondent’s  Ex¬ 
hibit  6,  being  the  telegram  from  Balfour,  Guthrie  to  Inter¬ 
national  seeking  information  as  to  what  price  it  could  sell  a 
canner  for  May  to  September  future  deliveries  of  3500  bags 
of  sugar.  I  will  ask  you  to  refer  again  to  the  pencil  notation 
appearing  thereon,  and  state  at  what  price  Mr.  Freeman  was 
willing  to  sell  to  that  canner  that  sugar  for  delivery  in  the 
month  of  September,  1935? 

A.  His  pencil  figures  would  indicate  that  based  on  the  pre¬ 
vailing  price  of  September,  that  he  was  willing  to  sell  at  $4.42 
San  Francisco  basis. 

Q.  In  other  words,  on  December  29, 1934,  Insular  was 

330  willing  to  sell  its  sugar - 

A.  (Interposing.)  I  am  not  sure  whether  all.  They 
were  willing  to  sell  this  amount  of  sugar. 

Q.  They  were  willing  to  sell  3500  bags  of  sugar  for  delivery 
in  September,  1935.  at  $4.42  per  100  pound  bags? 

A.  That  is  correct. 

Q.  Now,  Mr.  Luke,  I  hand  you  here  a  group  of  invoices 
issued  by  Balfour.  Guthrie  &  Company  to  various  buyers  in 
San  Francisco  and  territory  during  the  month  of  December, 
1935,  and  I  call  your  attention  therein  to  invoice  No.  61,330, 
showing  a  sale  by  Balfour,  Guthrie  &  Company  to  Pig  and 
Whistle  Corporation  of  San  Francisco  on  SO  bags  of  sugar, 
and  ask  you  to  state  at  what  price  per  100  pound  bag  this  in¬ 
voice  showed  Balfour,  Guthrie  &  Company  received  for  that 
sugar? 

A.  The  invoice  shows  a  price  of  $4.75  per  100  pounds. 

Q.  And  what  is  the  date  of  the  invoice? 

A.  The  date  is  September  12. 
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Q.  What  year? 

A.  1935. 

Q.  Now,  I  will  ask  you  to  turn  to  invoice  No.  61,342  and 
state  what  it  indicates? 

A.  It  appears  .to  indicate  a  sale  of  75  bags  to  the  Great 
Western  Food  Stores  of  San  Francisco,  at  a  price  of  $4.75  per 
bag  of  100  pounds. 

Q.  Now.  I  will  ask  you  to  examine  invoice  No.  61.347 

331  and  state  what  it  shows? 

A.  It  appears  to  show  a  sale  of  14  bags  to  the  Better 
Buy  Wholesale  Grocers  of  Fresno,  California,  at  a  price  of 
$4.75. 

Q.  So  that  from  those  invoices.  Mr.  Luke,  it  appears,  does 
it  not.  that  during  the  month  of  September,  Balfour,  Guthrie 
&  Company  was  willing  and  was  selling  Insular  sugar  in  San 
Francisco  at  a  price  of  $4.75. 

A.  It  would  appear  so. 

Q.  And  that  is  a  greater  price  than  Mr.  Freeman  was  willing 
to  take  for  sugar  for  3500  bags  of  sugar  for  delivery  in  Septem¬ 
ber,  is  it  not  a  fact? 

A.  It  is.  but  in  the  one  case  you  had  a  sale  that  was  made 
in  September  in  line  with  competitive  prices  ruling  at  that 
time  both  of  raws  and  refined.  Mr.  Freeman’s  offer  in  De¬ 
cember  was  based  upon  the  prevailing  prices  at  that  time.  You 
cannot  gauge  an  offer  made  in  December  with  a  sale  that  is 
made  nine  months  later.  The  conditions  have  changed. 

Q.  But  you  got  a  greater  price  for  sugar  in  September  than 
you  were  willing  to  sell  in  December  for  September  delivery, 
didn’t  you? 

A.  But  that  does  not  say  that  in  September  Mr.  Freeman 
would  have  been  willing  to  make  this  offer. 

Q.  The  price  at  which  Mr.  Freeman  was  willing  to  sell  in 
December  for  September  delivery  of  $4.42  included  the 

332  processing  tax,  did  it  not,  according  to  that  pencil 
notation? 

Mr.  Halstead.  Objection.  I  object  to  that  question. 

Member  McDonald.  Overruled. 

The  Witness.  The  pencil  notation  shows  the  processing  tax. 
By  Mr.  Maiden: 

Q.  Now,  Mr.  Luke,  you  testified  with  respect  to  letter  No. 
513 - 

Member  McDonald  (interposing).  Is  that  in  evidence? 

Mr.  Maiden.  Yes,  it  is  in  evidence. 
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By  Mr.  Maiden: 

Q.  Letter  No.  513  issued  by  International  Suchar  Corpora- 
i  tion  to  Balfour,  Guthrie  &  Company  and  designated  as 
i  Respondent’s  Exhibit  8  to  the  deposition  of  Mr.  Netherton, 
and  I  believe  according  to  this  letter,  Balfour,  Guthrie  &  Com¬ 
pany  was  asking  International  whether  or  not  it  could  sell 
other  accounts  at  a  price  of  245  points  over  the  New  York 
futures  price.  That  is  the  sum  and  substance  of  that  letter, 
is  it  not? 

A.  That  is  correct. 

Q.  Now,  I  believe  you  stated,  Mr.  Luke,  that  Balfour, 
Guthrie  &  Company  did  not  sell  any  of  Insular’s  sugar  to  this 
particular  canner,  that  is,  3500  bags  of  sugar  at  the  price  indi¬ 
cated  by  Mr.  Freeman? 

A.  They  did  not  as  a  result  of  this  transaction.  What 
333  took  place  at  some  future  time,  I  don’t  know. 

Q.  In  other  words,  whether  you  sold  this  canner  this 
3500  bags  of  sugar  eventually,  you  do  not  know? 

A.  I  have  no  idea. 

Q.  You  simply  know  that  you  did  not  sell  him  at  the  time 
these  telegrams  transpired? 

A.  My  answer  to  that  would  be  that  from  the  correspondence 
and  Balfour,  Guthrie  &  Company’s  answer,  this  offer  was 
transmitted  to  the  canner  and  was  not  accepted.  What  took 
place  afterwards,  I  don’t  know. 

Q.  In  other  words,  all  you  know  about  with  respect  as  to 
whether  or  not  the  sale  was  actually  consummated  is  what 
appears  in  this  letter? 

A.  That  is  correct. 

I  Q.  And  I  believe  this  letter  states  that  the  canner  has  de¬ 
cided  to  delay  purchasing? 

A.  Yes. 

Q.  And  that  he  was  going  on  an  eastern  trip,  but  that  Bal¬ 
four,  Guthrie  &  Company  were  satisfied  that  it  would  take 
!  care  of  this  canner ’s  needs  in  the  future? 

A.  But"  not  necessarily  on  this  basis.  It  would  depend  upon 
prices,  et  cetera,  ruling  at  the  time. 

Mr.  Maiden.  I  believe  that  is  all.  *  *  *  •  • 

!  342  Member  McDonald.  We  will  recess  now  until  two 
o’clock. 

(WTiereupon,  at  12:  25  o’clock  p.  m.  a  recess  was  taken  until 
2  o’clock  p.  m.  of  the  same  day.) 
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343  AFTERNOON  SESSION 

(The  hearing  was  resumed  at  2  o’clock  p.  m.) 

Member  McDonald.  You  may  proceed. 

Whereupon  H.  A.  Burgers  was  recalled  as  a  witness,  and 
having  been  previously  duly  sworn,  was  examined  and  testi¬ 
fied  further  as  follows: 

Direct  exaix^natjpn  (Resumed)  by  Mr.  Halstead: 

387  Mr.  Halstead.  It  is  stipulated  f?y  tlie  parties  to  the 
proceeding  by  their  attorneys  that  the  base  period  before 

and  after  the  tax  is  the  period  from  September  12, 1932  to  Sep¬ 
tember  12,  1934,  and  the  period  from  February  1,  1936  to  July 
31,  1936.  And  that  the  tax  period  is  the  period  from  Septem¬ 
ber  12, 1934.  to  September  30, 1935,  inclusive. 

Member  McDonald.  Is  that  satisfactory,  Mr.  Maiden? 

Mr.  Maiden.  I  believe  he  started  off  with  September  12, 1932, 
and  ended  with  September  12,  1934.  I  am  just  wondering  if 
it  should  not  be  September  11,  1934  as  ending  the  base  period? 
Member  McDonald.  If  it  is  inclusive,  it  should  be. 

388  Your  pre-tax  period  excludes  the  day  on  which  the  tax 
first  took  effect. 

Mr.  Halstead.  It  should  end  September  11,  1934. 
(Discussion  off  the  record.) 

Mr.  Halstead.  It  is  also  stipulated  that  the  amount  of  the 
processing  tax  paid  to  the  Collector  of  Internal  Revenue  of 
Baltimore,  Maryland,  through  his  representative  at  Manila 
in  the  Philippine  Island  was  $517,591.12. 

Member  McDonald.  Does  that  figure  you  have  just  men¬ 
tioned  represent  the  net  amount  or  the  gross  amount?  I  un¬ 
derstand  from  your  claims  that  there  was  a  small  refund  made. 
Has  that  been  taken  into  consideration? 

Mr.  Halstead.  That  takes  into  consideration  a  credit  which 
was  obtained  by  showing  that  some  of  the  vendor’s  raw  sugar 
had  paid  the  tax  before  they  delivered  the  sugar  to  the  Insular 
Company. 

Member  McDonald.  Very  well. 

Mr.  Halstead.  Mr.  Burgers  is  offered  for  cross-examination. 
Member  McDonald.  Do  you  want  to  cross-examine  Mr. 
Burgers? 

Mr.  Maiden.  Mr.  Gambil  will  conduct  the  cross-examination. 
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Cross-Examination  by  Mr.  Gambil: 

405  Q.  When  a  shipment  of  sugar  was  being  made  by  In¬ 
sular  to  Balfour.  Guthrie  <fc  Company,  I  believe  you  tes¬ 
tified  that  an  invoice  would  be  made  out  which  would  accom¬ 
pany  a  draft? 

A.  Yes. 

Q.  I  hand  you  a  copy  of  respondent’s  Exhibit  2  which  has 
already  been  introduced  in  evidence,  and  I  will  ask  you  if  that 
is  a  typical  invoice.  That  was  introduced  at  the  taking  of  the 
deposition  of  Mr.  Netherton. 

!  A.  Yes,  I  would  say  this  was  a  typical  invoice. 

Q.  What  was  the  date  of  that  invoice? 

A.  April  6, 1934. 

Q.  That  was  before  any  processing  tax  was  effective  in  the 
Philippine  Islands? 

A.  That  is  correct. 

Q.  I  notice  the  first  item  in  the  body  of  the  invoice  is  stated 
as  FAS  Manila  and  4S67  bags,  at  pesos  640.85. 

A.  Yes. 

Q.  That  is  extended  over  to  show*  the  total  amount  in  pesos 
of  the  FAS  Manila  value,  isn’t  that  true? 

A.  Yes. 

Q.  Now,  on  yesterday,  if  I  copied  from  your  statement  cor¬ 
rectly,  you  said  the  invoice  was  made  out  “ Based  on  the  ulti¬ 
mate  selling  price  we  hoped  or  expected  to  obtain.”  That 
is  your  statement,  isn’t  that  true? 

A.  Yes. 

406  Q.  In  other  words,  the  selling  price,  the  ultimate  sell¬ 
ing  price  you  expected  or  hoped  to  obtain  at  the  time 

the  invoice  was  made  out,  was  set  in  the  body  of  the  invoice 
at  640.85  pesos,  100  bags  of  sugar.  That  is  right,  is  not? 

A.  Plus  the  next  item  of  wharfage  tax,  which  is  shown  sep¬ 
arately  in  the  invoice. 

Q.  You  did  show  there  the  next  item  of  the  wharfage  tax  of 
9.15  pesos  for  100  bags.  That  plus  the  FAS  Manila  value  was 
the  amount  you  ultimately  hoped  or  expected  to  obtain  from 
the  sale  of  the  sugar? 

A.  On  a  FAS  Manila  basis. 

Q.  Against  that  amount,  you  would  draw  a  draft  against 
Balfour,  Guthrie  &  Company  for  the  major  portion  of  that 
value? 

A.  Correct. 

Q.  I  think  the  evidence  so  far  has  been  that  that  would  be 
approximately  85  or  90  percent? 

A.  Correct. 
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Q.  In  other  words,  approximately  85  or  90  percent  of  the 
value  so  stated  in  the  invoice  was  drawn  against  the  invoice, 
and  the  sugar  was  turned  over  to  Balfour,  Guthrie  &  Company 
for  sale  and  disposition? 

A.  Yes,  sir. 

Q.  After  Balfour,  Guthrie  &  Company  sold  the  sugar,  how  did 
it  account  for  the  remainder  of  the  10  or  15  percent 

407  or  whatever  part  of  the  invoice  price  that  was  not  cov¬ 
ered  by  the  draft? 

A.  I  think  I  testified  to  the  same  thing  yesterday  by  saying 
that  Balfour,  Guthrie  &  Company  rendered  us  a  monthly  state¬ 
ment  of  sugar  actually  sold.  They  would,  on  the  same  state¬ 
ment,  show  the  average  of  the  unaccounted  for  shipments  made 
to  them  up  to  that  time,  on  the  basis  of  the  average  charge  to 
them  and  the  actual  selling  price  obtained,  their  statement 
would  show  a  profit  over  and  above  this  original  charge,  or  loss 
below  this  original  charge. 

Q.  In  other  words,  when  you  got  an  accounting  for  Balfour, 
Guthrie  &  Company  you  could  at  once  determine  whether  or 
not  you  had  overstated  the  value  of  the  sugar  or  had  under¬ 
stated  the  value  of  the  sugar? 

A.  Yes,  sir. 

Q.  When  you  invoiced  the  sugar — and  I  believe  you  say  this 
is  typical  of  all  invoices  submitted  other  than  invoices  after  the 
processing  tax  came  on - 

A.  (Interposing.)  Yes,  sir. 

Q.  This  invoice  would  be  typical  of  all  invoices  prior  to  Sep¬ 
tember  12,  1934,  and  all  invoices  after  the  date  the  processing 
tax  was  discontinued,  is  that  true? 

A.  Yes,  before  and  after  the  Federal  tax. 

(Discussion  off  the  record  between  counsel.) 

Member  McDonald.  We  will  suspend  at  this  time 

408  and  resume  tomorrow  morning  at  10  o’clock. 

(Whereupon,  at  5:15  o’clock  p.  m.  a  recess  was  taken 
until  the  following  day,  Thursday,  August  22, 1940,  at  10  o’clock 
a.  m.). 
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409  Before  the 

United  States  Processing  Tax  Board  of  Review 
Washington,  D.  C. 

Thursday,  August  22,  1940. 
Docket  241 
In  the  Matter  of 

Insular  Sugar  Refining  Corporation,  petitioner 

vs. 

Commissioner  of  Internal  Revenue,  respondent 

The  above-entitled  matter  came  on  for  further  hearing  in 
room  424,  Munsey  Building,  at  10  o'clock  a.  m.  before  Member 
H.  Stewart  McDonald. 

Before:  Member  H.  Stewart  McDonald. 

.  Appearances:  (As  heretofore  noted). 

410  PROCEEDINGS 

i  Member  McDonald.  You  may  proceed. 

Whereupon — H.  A.  Burgers  resumed  the  stand  and  testified 
further  as  follows: 

Mr.  Halstead.  If  your  Honor  please,  there  are  a  couple  of 
questions  which  properly  should  have  been  asked  in  the  direct, 
that  I  would  ask  the  permission  of  respondents'  counsel  to  ask 
before  they  proceed  with  the  cross-examination.  It  will  take 
me  just  a  minute. 

Member  McD$NAy>.  Proceed. 

415  Cross  examination  (resumed)  £y  M?r.  Gambil: 

Q.  Mr.  Burgers,  when  we  left  off  yesterday  afternoon, 
we  were  talking  about  the  method  of  Insular's  invoicing  ship¬ 
ments  of  sugar  to  Balfour,  Guthrie  &  Company.  Particularly 
we  were  talking  about  Respondent’s  Exhibit  2  which  you  stated 
was  a  typical  invoice  issued  by  Insular  for  all  periods  other 
than  the  period  the  processing  tax  was  effective  in  the  Philip¬ 
pine  Islands.  One  of  the  questions  I  asked  you  yesterday 
was: 

“Q.  Now,  on  yesterday,  if  I  copied  from  your  statement  cor¬ 
rectly,  you  said  that  the  invoice  was  made  out  ‘based  on  the 
ultimate  selling  price  we  hoped  or  expected  to  obtain.' " 
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That  is  your  statement,  is  it  not?  And  the  answer  was— 

“Yes.” 

A.  There  is  a  mistake  in  there.  You  said  “invoice”  and  I 
said  “invoices.”  In  other  words,  I  meant  to  indicate  that  the 
composite  picture  of  all  invoices  would  represent  what  I  pur¬ 
posed  it  to  represent. 

Q.  I  meant  by  my  question  that  Respondent’s  Exhibit  2 
was  an  invoice  which  was  typical  of  all  invoices  other 

416  than  during  the  period  the  processing  tax  was  in  effect 
in  the  Philippine  Islands. 

A.  Peculiarly,  it  is  not  true.  It  is  typical  only  in  the  respect 
that  the  printing  form  was  the  same  as  used  in  our  other  in¬ 
voices. 

Q.  I  do  not  mean  to  imply  that  the  data  shown  on  the  invoice 
was  the  same  as  all  the  other  invoices,  but  the  general  plan  was 
the  same,  is  that  true? 

A.  Even  the  figures  would  indicate  that  in  this  particular 
invoice  the  plan  did  not  coincide  with  my  previous  statements, 
because  my  general  assertion  applied  only  to  the  composite 
picture  of  all  invoices. 

Q.  All  right.  I  don’t  think  we  are  going  to  have  any  trouble 
about  that.  There  has  been  introduced  in  evidence  as  Peti¬ 
tioner’s  Exhibit  14  and  15,  volumes  of  all  invoices  issued  by 
Insular  Sugar  to  Balfour,  Guthrie  &  Company  during  the 
respective  periods  involved  in  this  case,  and  I  will  ask  you  to 
examine  hurriedly,  for  example  Petitioner’s  Exhibit  14  to  the 
evidence  of  Mr.  Netherton  taken  at  San  Francisco,  and  I  will 
ask  you  if  that — if  this  volume  does  not  include  the  invoices 
issued  by  Insular  to  Balfour,  Guthrie? 

A.  (Examining.) 

Q.  Without  any  explanation  now,  will  you  answer  my  ques¬ 
tion  if  you  can? 

A.  Do  you  refer  to  the  invoices,  or  do  you  refer  to  the 

417  additional  memoranda  attached  to  the  invoices  dealing 
wTith  advances? 

Q.  I  am  referring  now  to  the  invoices. 

A.  (Examining.) 

Q.  I  will  ask  you  this  in  order  to  clarify  it.  There  is  certain 
other  information  on  the  invoices  which  shows  the  amount 
which  was  drawn  against  the  shipment  of  sugar  at  the  time 
the  invoice  was  drawn,  isn’t  that  true? 

A.  I  realize  that.  Something  puzzles  me  in  reviewing  these 
invoices. 

Q.  I  will  ask  you  again  if  this  latter  information  on  each  in¬ 
voice  is  not  the  85  or  90  percent  approximately  that  you  spoke 
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of  yesterday  as  being  drawn  against  each  shipment  in  those 
cases  where  the  amount  is  shown? 

Mr.  Halstead.  I  think  there  are  at  least  three  questions  un¬ 
answered  in  the  letter  now. 

The  Witness.  There  is  something  which  puzzles  me  which 
shows  that  this  is  not  uniformly  true  on  individual  invoices. 
For  example,  I  have  an  invoice  here  dated  May  16, 1932,  which 
is  for  an  amount  of  pesos  66,109.14 - 

Mr.  Halstead  (interposing).  I  ask  that  that  answer  be  ex¬ 
cluded,  because  an  invoice  of  May  16,  1932,  has  nothing  what¬ 
soever  to  do  with  this  case. 

Mr.  Gambil.  I  admit  that. 

By  Mr.  Gambil: 

i  418  Q.  Suppose  you  turn  to  any  invoice  coming  after 
September  12,  1932. 

Mr.  Halstead.  I  would  like  to  ask  that  the  reporter  read 
whatever  question  the  witness  is  trying  to  answer  at  the 
moment.  I  think  there  are  at  least  two  or  three,  and  I  be¬ 
lieve  it  will  make  for  a  clearer  record  if  we  clear  it  up. 

Member  McDonald.  I  think  it  would  be  just  as  well  to  ask 
the  question  again. 

Mr.  Gambil.  I  think  I  will  do  that. 

Member  McDonald.  First  let  him  find  an  invoice  with  the 
proper  date,  within  the  proper  period  of  time,  and  then  base 
a  question  on  that. 

By  Mr.  Gambil: 

Q.  Beginning  all  over  again,  Mr.  Burgers,  is  it  true  that  in 
the  body  of  each  invoice  issued  subsequently  to  September  12, 
1932,  and  prior  to  the  effective  date  of  the  processing  tax,  and 
!  each  invoice  after  the  processing  tax,  there  are  two  items,  one 
i  FAS  Manila  stating  the  bags  and  the  amount  of  pesos  per  bag, 
and  the  second  item  of  the  wharfage  tax.  That  is  true,  is  it 
not? 

A.  That  is  true. 

Q.  And  that  applies  to  each  and  every  invoice  issued  by 
Insular  to  Balfour,  Guthrie  &  Company,  is  that  not  true? 

A.  That  is  correct. 

Q.  And  is  it  true  that  the  form  on  which  that  infor- 
419  tion  is  given  is  printed  forms  with  blanks  for  the  number 
of  bags  and  the  FAS  Manila  value? 

A.  That  is  correct. 

Q.  And  is  it  not  true  that  the  amount  of  wharfage  tax  was 
printed  in  the  invoice  and  not  typed  in  the  invoice? 

A.  That  is  correct. 
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Q.  And  is  it  true  that  that  was  printed  in  the  invoice  because 
that  was  fixed  at  all  times?  The  wharfage  tax  was  a  fixed 
amount  at  all  times? 

A.  That  is  correct. 

Member  McDonald.  There  was  no  variation  in  that,  was 
there? 

The  Witness.  No. 

By  Mr.  Gambil: 

Q.  And  for  that  reason,  when  the  forms  were  printed,  the 
wharfage  tax  was  stated  as  pesos  9.15  per  100  bags  of  sugar, 
isn’t  that  right? 

A.  The  wharfage  tax  and  the  rate  at  which  it  was  payable 
are  shown  in  this  invoice  as  evidence  to  Balfour,  Guthrie - 

Mr.  Gambil  (interposing).  I  object.  Just  wait  a  minute 
now.  Please  ask  my  question  again,  Mr.  Reporter? 

Member  McDonald.  Repeat  the  question. 

(Question  is  repeated). 

The  Witness.  Now,  the  question  is.  for  what  reason - 

420  By  Mr.  Gambil: 

Q.  (Interposing.)  I  did  not  ask  you  for  what  reason. 
I  asked  you  if  it  was  stated  at  9.15  pesos. 

Member  McDonald.  On  the  printed  form. 

By  Mr.  Gambil: 

Q.  On  the  printed  form. 

A.  Yes,  it  is  so  stated. 

Q.  And  that  is  true  on  every  invoice? 

A.  That  is  on  every  invoice. 

Q.  And  that  was  true  on  every  invoice  during  the  time 
the  shipments  of  processing  tax  paid  sugar  were  being  made, 
isn’t  that  true? 

A.  Yes. 

Q.  And  my  question  was  that  the  invoice  which  has  been 
marked  Respondent’s  Exhibit  2  to  the  deposition  of  Mr. 
Netherton  as  being  typical  of  all  invoices  other  than  those 
invoices  of  sugar  on  which  the  processing  tax  was  paid,  it  is 
true  is  it  not  as  to  the  type  of  information  given  in  the  body  of 
the  invoice,  Mr.  Burgers? 

A.  Yes. 

Q.  Now,  I  hand  you  invoice  512  dated  February  26,  1935, 
which  was  introduced  at  San  Francisco  to  the  deposition  of 
Mr.  Netherton  marked  Respondent’s  Exhibit  3,  and  I  will 
ask  you  if  that  is  not  the  first  invoice  issued  by  Insular  to 

484918—42 - T 
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Balfour,  Guthrie  &  Company  in  the  shipment  of  sugar 

421  with  respect  to  which  processing  tax  was  paid,  and  to 
refresh  your  recollection  to  establish  that  fact,  I  hand 

you  what  has  been  marked  as  Petitioner’s  Exhibit  15,  calling 
your  attention  to  the  fact  that  the  photostatic  copy  I  have 
handed  you  is  No.  512,  that  the  first  copy  shown  in  Petitioner’s 
Exhibit  15  is  513,  due  to  the  fact  that  the  first  one  was  intro¬ 
duced  in  evidence? 

A.  What  is  the  question? 

Q.  I  ask  you  if  that  invoice  represents  the  first  shipment  of 
sugar  from  the  Philippine  Islands  on  which  the  processing 
tax  was  paid? 

A.  This  invoice  is  worded  in  such  a  manner  as  to  give  evi¬ 
dence — 

Q.  (Interposing.)  I  did  not  ask  you  that. 

Mr.  Gambil.  I  object  to  that.  Just  wait  a  minute.  I  will 
ask  the  reporter  to  repeat  the  question. 

(Question  is  repeated.) 

Member  McDonald.  Just  answer  yes  or  no  if  you  can.  If 
you  don’t  know,  say  so. 

The  Witness.  Apparently  it  does. 

By  Mr.  Gambil: 

Q.  Now,  I  will  ask  you  to  examine  Petitioner’s  Exhibit  No. 
15,  and  ask  you  if  you  can  find  invoice  No.  513  dated  February 
27,  and  ask  you  if  that  does  not  represent  the  second  ship- 

422  ment  of  sugar  on  which  processing  tax  was  paid? 

A.  The  number  of  the  invoice  is  the  next  consecutive 
number  and  the  answer  therefore  is  yes. 

Q.  Now,  will  you  examine  this  volume  of  invoices  marked 
Petitioner’s  Exhibit  15  to  the  deposition  of  Mr.  H.  T.  Nether- 
ton,  and  see  if  you  can  locate  the  last  invoice  that  was  issued 
by  Insular  in  which  the  processing  tax  w*as  shown  in  such 
invoice? 

Member  McDonald.  Does  your  question  intend  that  the 
witness  should  find  the  last  shipment  of  sugar  on  which  the 
process  tax  had  been  paid? 

Mr.  Gambil.  That  is  right.  In  which  such  processing  tax 
was  invoiced  in  such  invoice.  There  is  a  little  difference  here. 

The  Witness.  I  find  an  invoice.  No.  639  dated  January  15, 
1936,  on  which  there  is  the  notation  “Processing  tax,  2,140 
pesos.” 
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By  Mr.  Gambil: 

Q.  And  what  is  the  rate  of  the  processing  tax? 

A.  The  rate  of  the  processing  tax  is  at  the  rate  of  107  pesos 
per  bag.  being  the  equivalent  of  53 cents  of  American  money 
per  bag. 

Q.  After  that  invoice,  I  will  ask  you  if  it  is  not  true  that 
the  item  of  processing  tax  disappeared  from  the  later 
invoices? 

423  A.  There  is  no  notation  on  later  invoices  to  the  effect 
such  as  is  shown  in  the  other  invoices. 

Q.  But  that  notation  of  processing  tax.  107.20  pesos  does 
appear  on  every  single  invoice  from  invoice  512  to  the  last 
invoice  which  you  have  examined,  isn’t  that  true? 

A.  The  notation  appears  thereon. 

Q.  When  you  issued  an  invoice  before  the  shipment  in  the 
processing  tax  period  on  sugar,  what  entry  did  you  place  upon 
your  Register  of  Debit  Memorandums? 

A.  We  credited  an  account  entitled  Processing  Taxes. 

Q.  Did  you  credit  an  account  entitled  Wharfage  Tax? 

A.  Very  likely  so. 

Q.  And  did  you  credit  an  account  entitled  Sugar? 

A.  Probably  so. 

Q.  And  those  credits  on  those  three  items  corresponded  to 
the  three  items  shown  on  the  invoice  to  Insular,  isn’t  that  true? 

A.  Yes,  sir. 

Q.  And  you  debited  Balfour,  Guthrie  &  Company  with  the 
total  amount  of  those  three  items  shown  on  the  invoice,  isn’t 
that  true? 

A.  That  is  correct. 

Q.  And  against  the  amount,  you  drew  a  draft  of  somewhere 
around  S5  or  90  percent,  isn’t  that  true? 

A.  Yes,  that  is  true. 

424  Q.  In  what  book  did  you  enter  the  amount  drawn? 

A.  We  would  probably  credit  Balfour,  Guthrie  & 

Company’s  account. 

Q.  You  would  probably  credit  Balfour,  Guthrie  &  Company’s 
account  to  the  amount  drawn,  to  wit,  85  or  90  percent  or 
approximately  that  amount? 

A.  Yes. 

Q.  That  85  or  90  percent  was  drawn  against  Balfour,  Guthrie 
<fe  Company  by  draft? 

A.  That  is  correct. 

Q.  After  Balfour,  Guthrie  &  Company  sold  the  sugar  and 
took  out  the  expenses  and  commissions,  what  information  did 
you  get  as  to  how  much  had  been  obtained  for  the  sugar? 
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A.  We  received  a  monthly  sales  account  from  Balfour,  Guth¬ 
rie  &  Company. 

Q.  And  would  that  monthly  sales  account  show  the  disposi¬ 
tion  of  the  sugar  within  that  month? 

A.  Yes. 

Member  McDonald.  Would  it  show  it  by  individual  lots 
or  just  in  bulk? 

The  Witness.  In  bulk  at  each  out  port. 

Mr.  Gambil.  That  is  all  in  evidence. 

Member  McDonald.  Is  there  a  sample  of  one  of  those  in 
evidence? 

Mr.  Gambil.  They  are  all  in  evidence. 

425  By  Mr.  Gambil: 

Q.  So  those  monthly  statements  from  Balfour,  Guth¬ 
rie  &  Company  would  show  the  disposition  of  the  sugar  and  the 
amount  received  for  the  sugar,  is  that  not  true? 

A.  Yes. 

Q.  When  you  received  those  statements,  what  bookkeep¬ 
ing  notations  were  made  with  respect  to  the  sugar  disposed  of? 

A.  Balfour,  Guthrie  &  Company’s  account  was  credited  with 
additional  money  due  us  over  and  above  the  previous  debits,  or 
Balfour,  Guthrie  &  Company's  account  was  credited  for  less 
money  due  us  over  and  above  the  original  debits. 

Q.  In  other  words,  it  -was  the  policy  then  to  adjust  the  origi¬ 
nal  books  to  show  whether  or  not  you  had  in  fact  received  the 
amount  you  had  originally  hoped  or  expected  to  obtain,  is 
that  not  true? 

Member  McDonald.  Or  whether  the  amount  of  the  ad¬ 
vance  against  the  sugar  was  too  much  or  too  little? 

The  Witness.  That  is  correct. 

By  Mr.  Gambil: 

Q.  Suppose  the  amount  of  the  advance  was  too  little, — then 
is  it  true  that  you  would  credit  Balfour,  Guthrie  &  Company’s 
account? 

A.  We  would  debit  it. 

Q.  You  would  debit  Balfour,  Guthrie  &  Company’s 

426  account  with  the  extra  return  that  you  were  receiving 
from  the  sale  of  the  sugar? 

A.  Your  statement  is  correct;  we  would  credit  it. 

Q.  You  would  credit  the  account  with  the  extra  receipt? 

A.  That  is  correct. 

Q.  Suppose  when  you  credited  Balfour  &  Company’s  ac¬ 
count  you  had  an  amount  in  excess  of  the  amount  originally 
entered  representing  the  three  items,  FAS  Manila  value  and 
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wharfage  tax  and  processing  tax,  what  became  of  that  extra 
amount? 

A.  I  would  like  to  hear  the  question  again. 

Mr.  Gambil.  I  will  ask  the  reported  to  repeat  the  question. 
(Question  is  repeated.) 

By  Mr.  Gambil: 

Q.  I  mean  the  amount  originally  debited. 

A.  The  amount  originally  entered  did  not  represent  wharfage 
tax  and  processing  tax.  The  amount  originally  entered  merely 
represented  the  expected  selling  price  of  the  sugar. 

Q.  That  is  right ;  we  agree  on  that.  But  suppose  the  amount 
received  from  Balfour,  Guthrie  &  Company  after  the  sale  of 
the  sugar  was  in  excess  of  that  amount,  what  became  of  such 
excess? 

Mr.  Halstead.  If  your  Honor  please,  I  do  not  want  to 
unduly  impede  this  cross-examination,  but  the  account 

427  which  Mr.  Gambil  is  speaking  of  shows  the  entries  is  the 
actual  exhibit  in  evidence  showing  what  was  done  with 

these  items,  and  I  object  on  the  ground  that  that  account  is  the 
best  evidence  of  the  treatment  of  the  item,  that  Mr.  Burgers’ 
testimony  on  it  is  improper. 

Mr.  Gambil.  Your  Honor,  I  am  trying  to  get  along  in  the 
absence  of  that  account,  for  the  simple  reason  that  the  pe¬ 
titioner’s  attorney  tells  me  that  it  is  out  being  photostated. 

Mr.  Halstead.  Perhaps  I  can  clear  that  up.  The  entry 
that  Mr.  Gambil  is  talking  about  is  not  made  in  the  books  that 
Mr.  Gambil  is  talking  about;  it  is  made  in  one  of  the  ledgers 
that  we  have  here,  which  we  will  be  glad  to  produce  if  he  wants 
to  look  at  it. 

Mr.  Gambil.  I  don’t  want  to  see  it.  I  am  willing  to  let  the 
witness  answer  the  question. 

Member  McDonald.  Suppose  in  order  for  the  witness  to 
know  what  you  are  talking  about,  you  let  him  see  the 
record.  Mr.  Gambil  undoubtedly  knows  what  is  in  it,  and  un¬ 
doubtedly  knows  the  point  he  is  trying  to  make,  but  it  might 
help  the  witness  to  understand  the  question  if  he  sees  the  book 
and  has  the  item  pointed  out  to  him.  He  is  trying  to  find  out 
what  as  a  matter  of  bookkeeping  is  done  with  the  extra  amount 
which  you  have  received  in  your  monthly  statements  to  Bal¬ 
four,  Guthrie  &  Company  over  and  above  the  amount  of  your 
advances  from  them.  I  think  that  is  your  point,  is  it  not? 

428  The  Witness.  In  addition  to  your  remarks,  your 
Honor,  I  would  also  state  that  apparently  my  answer 

should  indicate  what  was  being  done  as  a  matter  of  bookkeeping 
in  the  case  of  the  wharfage  taxes  and  processing  taxes. 
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Member  McDonald.  You  will  understand,  Mr.  Burgers, 
that  counsel  will  bring  out  the  testimony,  but  I  want  to  be  per¬ 
fectly  certain  that  you  understand  the  question  that  is  being 
asked  of  you.  If  it  is  confusing  to  you,  simply  say  that  you  do 
not  understand  and  make  him  rephrase  it. 

Mr.  Gambil.  My  associate  thinks  I  might  have  confused  the 
witness.  Let  me  ask  this  question  once  more. 

By  Mr.  Gambil: 

Q.  I  am  not  referring  now  to  the  amount  of  advances  orig¬ 
inally  which  represented  the  drafts  drawn;  I  am  referring  to 
the  total  amount  debited  on  your  books  against  Balfour,  Guth¬ 
rie  &  Company  representing  the  three  items  that  we  are  talking 
about.  When  Balfour,  Guthrie  &  Company  sold  the  sugar  and 
gave  you  a  statement  of  the  disposition  of  the  sugar,  suppose 
that  amount  was  in  excess — that  amount  plus  the  amount 
drawn — was  in  excess  of  the  amount  originally  placed  upon 
your  books,  what  did  you  do  with  the  excess  as  a  matter  of 
bookkeeping? 

A.  I  am  confused  by  the  statement  you  have  made  that  there 
were  three  items  set  up  on  our  books  to  Balfour,  Guthrie  &  Com¬ 
pany’s  account.  There  is  only  one. 

429  Q.  I  will  ask  you  this.  Wait  a  minute;  I  will  ask  you 
if  you  have  not  just  testified  that  in  that  debit  memoran¬ 
dum,  you  had  three  items  set  up,  one  the  FAS  Manila  value  of 
sugar,  number  two,  the  wharfage  tax,  and  number  three,  the 
processing  tax.  I  will  ask  you  if  you  did  not  testify  to  that  a 
few  minutes  ago? 

A.  The  items  set  up  and  debited  to  the  Balfour,  Guthrie  & 
Company  account  on  our  ledger  was  the  sum  total  of  the  three 
items  appearing  on  the  invoice  rendered  to  Balfour,  Guthrie  & 
Company. 

Q.  And  I  w’ill  ask  you  this,  if  those  three  items  were  not 
broken*  down  on  the  same  identical  page  as  the  credit  items? 

A.  They  were. 

Member  McDonald.  Broken  down  on  what  page? 

The  Witness.  On  the  invoice  page. 

By  Mr.  Gambil: 

Q.  And  on  the  Register  of  Debit  Memorandums,  I  will  ask 
you  if  those  three  items  were  not  also  broken  down? 

A.  For  bookkeeping  purposes,  yes,  the  three  items  were  also 
broken  down. 

Q.  They  were  totalled  together  for  bookkeeping  purposes,  is 
that  not  true? 

A.  On  Balfour,  Guthrie  &  Company’s  account. 
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Q.  Why  is  it  necessary  to  say  “for  bookkeeping  purposes  they 
were  broken  down/’  when  as  a  matter  of  fact  for  book- 

430  keeping  purposes  all  items  were  entered? 

A.  That  is  the  question  I  wanted  you  to  have  repeated. 

Mr.  Gambil.  May  I  have  my  question  read  to  the  witness? 

(Question  is  read). 

By  Mr.  Gambil: 

Q.  Is  there  anything  on  any  book — appearing  on  any  book 
appearing  but  for  other  than  bookkeeping  purposes  that  you 
know  anything  about? 

Mr.  Halstead.  Just  a  moment.  There  is  a  question  unan¬ 
swered. 

Mr.  Gambil.  Then  strike  the  last  question. 

Member  McDonald.  Do  you  want  the  first  question 
answered? 

Mr.  Gambil.  Yes,  sir. 

The  Witness.  The  question  as  I  understand  it  is,  why  in  my 
reply  I  insist  that  the  entries  to  which  you  refer  were  made  only 
for  bookkeeping  purposes.  Do  I  understand  your  question  cor¬ 
rectly? 

By  Mr.  Gambil: 

Q.  I  want  to  know  why  you  say  “for  bookkeeping  purposes.” 

A.  I  emphasize  that  because  my  reply  in  the  affirmative  might 
lead  to  the  wrong  and  false  conclusion  that  by  making  these 
bookkeeping  entries,  we  as  a  matter  of  fact,  were  reimbursed 
for  any  of  the  three  items  appearing  thereon.  I  want  to  be  very 
sure  that  my  reply  shall  not  be  interpreted  in  such  a  manner 
as  to  lead  to  false  conclusions. 

431  Q.  The  point  that  I  am  approaching  is  to  find  if  I 
go  through  the  evidence  whether  or  not  you  were  as  a 

matter  of  fact  reimbursed  for  those  three  items. 

Mr.  Halstead.  There  is  still  a  question  unanswered  on  the 
record. 

Member  McDonald.  Do  you  want  it  answered,  Mr.  Hal¬ 
stead? 

Mr.  Halstead.  I  would  like  to  have  it  answered,  yes. 

Member  McDonald.  What  is  it? 

Mr.  Halstead.  The  question  substantially  is,  why  was  this 
entered  for  bookkeeping  purposes  any  more  than  any  other 
entry  made  in  the  books  for  bookkeeping  purposes? 

The  Witness.  May  I  answer  that  question,  your  Honor? 

Member  McDonald.  Certainly. 

The  Witness.  In  a  double  entry  system  of  bookkeeping,  for 
every  debit  there  must  be  an  offsetting  credit.  When  we  paid 
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the  processing  taxes,  it  would  have  been  folly  not  to  segregate 
those  payments  from  other  items  of  expense,  because  it  would 
have  distorted  an  item  such  as  the  production  cost  to  which 
they  might  have  been  charged  for  comparative  purposes. 
Bookkeeping  from  a  general  manager’s  point  of  view’  is  always 
done  for  comparative  purposes,  to  enable  him  to  compare  one 
period  w’ith  other  periods,  and  during  the  tax  period  in  order 
to  create  a  true  picture,  the  processing  taxes  paid  w’ere  debited 
to  an  account  called  Processing  Taxes. 

Member  McDonald.  Did  you  ever  make  any  entries 

432  of  credits  in  that  account? 

The  Witness.  Under  the  system  of  double  entry 
bookkeeping,  eventually  credits  would  have  to  be  set  up  to 
wipe  out  that  account  on  our  books. 

Member  McDonald.  Is  that  book  in  evidence? 

Mr.  Gambil.  Yes.  sir. 

The  Witness.  Those  credits  were  obtained  from  the  in¬ 
voices  to  which  we  have  had  reference,  w’hich  serve  as  vouchers 
one  might  say,  from  wrhich  to  make  those  entries.  The  result 
would  be  that  the  remaining  debit  on  the  processing  tax  account 
on  our  books  would  incidentally  show’  sugar  on  which  the 
processing  tax  had  been  paid,  and  although  the  sugar  was  not 
actually  disposed  of  either  by  consignment  to  Balfour,  Guthrie 
&  Company  or  by  sales  in  the  Philippine  domestic  market. 

Member  McDonald.  Tax  paid  sugar  and  undisposed  of 
would  show  up  any  day  on  this  processing  tax  account? 

The  Witness.  Yes.  Undisposed  of  sugar  in  the  sense  that 
I  call  consignments  to  Balfour,  Guthrie  &  Company,  the  dis¬ 
position  of  the  sugar - 

Member  McDonald  (interposing).  Pardon  me.  In  order 
for  me  thoroughly  to  understand  that  account,  when  did  you 
make  the  entry  of  the  processing  tax  payment?  At  the  time 
that  you  made  the  payment  or  at  the  time  that  you  processed 
the  sugar? 

The  Witness.  At  the  time  we  made  the  payments. 

433  Member  McDonald.  I  see.  In  other  w’ords,  as  I  un¬ 
derstand  it,  the  sugar  processed  in  November  would  be 

reportable  in  December,  and  the  tax  due  w’ould  be  payable  in  the 
month  of  December  without  penalty,  is  that  right? 

The  Witness.  It  was  payable  at  the  end  of  the  month  fol¬ 
lowing  the  month’s  production. 

Member  McDonald.  Then  your  entry  for  November  pro¬ 
duction — that  is  the  entry  in  the  processing  tax  account — would 
be  made  in  December  as  of  the  date  that  you  sent  your  check 
in? 

The  Witness.  As  of  the  date  of  payment. 
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By  Mr.  Gambil  : 

Q.  You  are  talking  now  about  a  different  entry  for  the  proc¬ 
essing  taxes  actually  paid,  isn’t  that  true?  Your  entiy  in  your 

books  for  the  amount  of  processing  taxes  actually  paid - 

A.  (Interposing.)  Were  debits  to  that  account. 

Q.  That  is  right.  But  when  you  shipped  a  shipment  of  sugar 
and  issued  an  invoice  such  as  respondent’s  Exhibit  3  and  all 
other  invoices  as  far  as  that  is  concerned,  when  did  you  set 
these  items  in  the  middle  of  the  invoice  up  on  your  books? 

A.  At  the  time  the  invoice  was  put  through. 

Q  Now,  take  this  invoice,  512.  Here  is  invoice  No.  512,  the 
first  invoice  issued  in  the  shipment  of  processing  tax  paid  sugar, 
as  you  have  just  testified.  Showing  the  three  items, 

434  12,000  bags  of  sugar  at  so  many  pesos  FAS  Manila  value, 
so  much  per  bag.  and  the  wharfage  tax  at  so  much  a  bag, 

and  the  processing  tax  at  so  much  a  bag,  totalling  91,338  pesos. 
Where  did  you  enter  that  91,338  pesos? 

A.  It  was  debited  to  the  account  of  Balfour,  Guthrie  & 
Company. 

Q.  Now,  you  have  double  entry  bookkeeping.  What  credits 
appear  upon  your  books? 

A.  To  that  Balfour,  Guthrie  &  Company  account. 

Q.  And  vras  the  amount  credited? 

A.  Do  you  mean  to  the  Balfour,  Guthrie  &  Company 
account? 

Q.  To  the  Balfour,  Guthrie  &  Company  account,  was  the 
amount  credited  or  broken  down  in  the  three  items  of  FAS 
Manila,  wdiarfage  tax  and  processing  tax? 

A.  No. 

Q.  I  am  asking  you  the  entries  that  you  made  on  the  journal 
that  was  introduced  here,  the  register  of  debit  memorandums — 
I  will  ask  you  this,  if  in  that  book  you  did  not  debit  Insular 
Sugar  with  the  total  amount  of  FAS  Manila  value,  wharfage 
tax  and  processing  tax? 

A.  Debit  Balfour,  Guthrie  &  Company. 

Q.  That  is  right;  debit  Balfour,  Guthrie  &  Company. 

A.  We  did. 

Q.  And  on  the  same  page,  you  had  the  opposite  data?  You 
had  some  credits,  because  it  was  double  entry  bookkeep- 

435  ing.  Now,  what  else  was  shown  on  that  page? 

A.  And  on  that  page  were  general  credits. 

Q.  Describe  them.  That  is  what  I  want  to  know.  Describe 
those  credits,  how  they  looked  on  the  page. 

A.  There  w^ere  shown  three  credits;  one  credit  intended  to 
balance  the  processing  tax  account — I  say  “intended”  to  bal- 
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ance,  because  if  all  the  sugar  on  which  the  processing  tax  had 
been  paid  was  eventually  shipped,  that  account  was  balanced. 
One  account  intended  to  balance  the  wharfage  tax  in  the  same 
manner,  and  the  final  account  intended  to  balance  the  sugar 
account  in  the  same  manner. 

Q.  All  right.  I  think  we  have  it  plain  now  what  I  was 
trying  to  get  from  the  beginning. 

The  next  question  is,  when  you  had  a  statement  from  Bal¬ 
four,  Guthrie  &  Company  indicating  what  they  had  sold  of  the 
sugar  at  a  particular  price,  and  showing  the  amount  due  you 
from  the  sale  of  that  sugar,  and  such  amount  was  in  excess  of 
the  amount  shown  on  your  books,  what  did  you  do  with  the 
excess? 

A.  It  was  debited  to  Balfour,  Guthrie  &  Company. 

Q.  And  suppose  the  amount  was  in  excess  of  the  total 
amount  originally  debited  to  Balfour,  Guthrie  &  Company, 
then  what  did  you  do  with  such  excess? 

A.  I  have  just  answered  the  question.  It  was  set  up  as  an 
additional  debit  to  Balfour,  Guthrie  &  Company 

436  as  money  due  from  Balfour,  Guthrie  &  Company. 

Q.  When  that  money  was  actually  obtained  from 
Balfour,  Guthrie  &  Company,  if  and  when  it  was,  where  would 
it  go  on  your  books? 

A.  Then  it  would  be  credited  to  Balfour.  Guthrie  & 
Company. 

Q.  That  would  arrange  the  bookkeeping  between  you  and 
Balfour  &  Company,  but  would  you  show  it  in  the  Profit  and 
Loss? 

A.  Yes,  we  would  show  it  in  Profit  and  Loss. 

Q.  In  other  words,  the  point  I  want  to  know  finally  is  if 
Insular  received  from  Balfour,  Guthrie  &  Company  an  amount 
in  excess  of  the  amount  set  up  on  your  books  as  the  ultimate 
selling  price  you  hoped  or  expected  to  obtain,  did  such  excess 
go  to  Profit  and  Loss? 

A.  Yes. 

Q.  And  I  imagine  you  don’t  know  from  your  own  knowledge 
whether  or  not  Balfour,  Guthrie  &  Company  in  fact  received 
more  or  less  than  the  amount  set  up  on  vour  books  as  repre¬ 
senting  the  price  you  hoped  or  expected  to  obtain? 

A.  No,  I  do  not. 

Q.  If  there  was  an  excess  of  such  amount,  it  went  to  Insular’s 
Profit  and  Loss,  is  that  true? 

A.  Yes. 

Q.  And  if  there  was  a  deficiency  in  such  amount,  it 

437  also  was  charged  to  Profit  and  Loss? 

A.  It  was. 
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Q.  So  that  the  question  is  then,  is  it  not,  of  whether  or  not 
you  received  the  price  you  hoped  or  expected  to  obtain  must 
be  determined  by  showing  the  amount  you  actually  did  receive 
from  Balfour,  Guthrie  &  Company? 

A.  Yes. 

Q.  And  if  you  actually  received  from  Balfour,  Guthrie  & 
Company  an  amount  in  addition  to  the  amount  shown  on 
your  books  as  representing  the  prices  you  hoped  or  expected 
to  obtain,  then  you  got  what  you  hoped  or  expected  to  obtain 
and  put  the  rest  to  Profit  and  Loss,  isn’t  that  true? 

A.  My  answer  to  the  question  is - 

Q.  (Interposing.)  Just  a  minute. 

A.  I  hesitate  to  answer  this  question  for  the  following  rea¬ 
son,  that  my  answer  might  lead  to  the  false  conclusion - 

Q.  (Interposing.)  I  don’t  want  you  to  do  that. 

A.  (Continuing.)  Of  receiving  this  amount  of  money,  this 
expectant  or  ultimate  sales  price  for  the  sugar  necessarily  im¬ 
plied  that  we  had  been  fully  reimbursed  for  the  wharfage  tax 
and  the  sales  tax  shown  as  separate  items  on  this  invoice,  and  I 
emphatically  want  to  deny  before  I  answer  the  question  that 
any  such  implication  is  intended  by  me. 

Q.  In  other  words,  you  don’t  want  to  admit  under  any  cir¬ 
cumstances  that  if  you  received  the  amount  you  hoped  or 
438  expected  to  receive,  that  that  included  the  processing 
tax,  do  you? 

A.  I  would  like  to  go  further  than  that. 

Q.  I  don’t  want  you  to  go  any  further.  Is  that  what  you 
don’t  want  to  do? 

A.  I  would  like  to  state  the  reason  why  I  don’t  want  to 
do  that. 

Mr.  Gambil.  May  I  have  my  question  repeated? 

Member  McDonald.  The  reporter  will  read  the  question. 

(Question  is  repeated  as  follows:  “Q.  In  other  words,  you 
don’t  want  to  admit  under  any  circumstances  that  if  you  re¬ 
ceived  the  amount  you  hoped  or  expected  to  receive,  that  that 
included  the  processing  tax,  do  you?”) 

The  Witness.  Yes.  And  I  would  like  to  have  the  permis¬ 
sion  of  the  Court  to  explain  my  reasons  for  being  so  emphatic 
about  it. 

Member  McDonald.  I  think  you  may  explain. 

The  Witness.  Mr.  Gambil,  I  need  your  advice  as  a  lawyer  on 
that,  because  I  cannot  answer  that  question  for  myself.  The 
processing  tax  which  you  said  is  shown  in  invoice  No.  512 — was 
that  processing  tax  a  constitutional  tax  or  an  unconstitutional 
tax? 


130 


By  Mr.  Gambil: 

Q.  I  refer  that  question  to  the  Board,  because  finally  they 
will  have  to  answer  the  question  and  any  conclusions 

439  that  might  be  drawn. 

A.  Assuming  that  it  was  an  unconstitutional  tax - 

Member  McDonald  (interposing).  Have  you  finished  your 
answer  to  the  question? 

The  Witness.  No.  Assuming  that  it  was  an  unconstitu¬ 
tional  tax,  as  a  layman,  I  would  interpret  that  tax  as  being  an 
illegal  tax  or  an  illegitimate  tax.  Now,  you  want  me  to  admit 
apparently  that  I  was  a  party  to  receiving  money  from  any  one 
in  payment  of  an  illegal  illegimate  unconstitutional  tax. 

By  Mr.  Gambil: 

Q.  I  see  your  point  very  clearly.  In  other  words - 

A.  (Interposing.)  Just  a  minute.  I  would  make  myself  a 
party  to  an  illegal  action - 

Member  McDonald  (interposing).  I  don’t  think  that  would 
necessarily  follow. 

The  Witness.  What  I  want  to  explain  is - 

Member  McDonald  (interposing).  If  you  had  passed  the 
tax  along,  you  would  not  have  been  a  criminal  in  any  sense. 
The  Witness.  I  just  wanted  to  make  sure. 

Member  McDonald.  We  will  protect  you  on  that. 

By  Mr.  Gambil: 

Q.  Since  it  was  an  unconstitutional  tax,  you  do  not  want 
to  admit  that  you  shifted  any  tax,  do  you? 

A.  That  is  correct. 

440  Q.  And  all  the  shifting  that  was  done  at  the  time 
that  you  then  called  it  a  tax  since  the  Supreme  Court 

had  its  say,  you  do  not  want  to  call  it  a  tax  any  more,  isn’t  that 
right? 

A.  That  is  correct. 
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482  Before  the 

United  States  Processing  Tax  Board  of  Review 
Washington,  D.  C. 

Thursday,  September  5,  1940. 
Docket  241 
In  the  Matter  of 

Insular  Sugar  Refining  Corporation,  petitioner 

vs. 

Commissioner  of  Internal  Revenue,  respondent 


The  above-entitled  matter  came  on  for  further  hearing,  pur¬ 
suant  to  adjournment,  in  room  424,  Munsey  Building,  at  2 
o’clock  p.  m.  before  Member  H.  Stewart  McDonald. 

Before :  Member.  H.  Stewart  McDonald. 

Appearances:  On  behalf  of  the  Petitioner:  J.  Sterling  Hal¬ 
stead,  120  Wall  Street,  New  York,  William  J.  Bowe. 

On  behalf  of  the  Respondent:  Sidney  Gambil,  Royal  E. 
Maiden.  Jr. 

483  proceedings 

Member  McDonald.  You  may  proceed,  gentlemen.  • 
524  Mr.  Maiden.  I  will  call  Mr.  Barnes. 

Whereupon  W.  T.  Barnes,  called  as  a  witness  on  be¬ 
half  of  the  Respondent,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 


Direct  examination  by  Mr.  Maiden  : 

Q.  Will  you  state  your  name  for  the  record,  please? 

A.  W.  T.  Barnes. 

Q.  Mr.  Barnes,  who  are  you  now  employed  with? 

A.  I  am  associated  with  the  Unjust  Enrichment  Division 
of  the  Bureau  of  Internal  Revenue. 

Q.  How’  long  have  you  been  associated  with  the  Unjust  En¬ 
richment  Division  of  the  Bureau  of  Internal  Revenue? 

A.  Since  1938. 

Q.  Just  what  has  been  your  duties  in  connection  with  your 
present  position? 

A.  My  duties  involve  the  investigation  of  title  7  claims  for 
refunding  of  processing  taxes,  title  3,  return  of  unjust 
525  enrichment  and  later  review  of  those  returns  and  claims. 
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Q.  Since  1938,  have  you  been  engaged  in  active  inves¬ 
tigations  of  claims  filed  under  the  provisions  of  Title  7  of  the 
Revenue  Act  of  1936? 

A.  I  have. 

Q.  Have  you  had  considerable  experience  in  those  two  years 
in  title  7  work? 

A.  I  would  say  so. 

Q.  Now,  Mr.  Barnes,  will  you  state  briefly  for  the  record 
your  educational  background,  that  is  with  respect  to  your 
liberal  education? 

A.  The  educational  background  that  might  be  relevant  in 
this  case  would  involve  the  Bachelor  of  Science  degree  in 
accountancy. 

Q.  From  what  school? 

A.  Bowling  Green  Business  University. 

Q.  Prior  to  1938.  what  position  did  you  hold? 

A.  Public  accountant. 

Q.  With  whom? 

A.  Cotton  &  Eskew.  Louisville,  Kentucky. 

Q.  How  long  did  you  hold  that  position? 

A.  Approximately  two  years. 

Q.  What  were  your  duties  in  that  position? 

A.  They  involved  duties  of  a  semi-senior  accountant  and 
audit  work  and  writing  reports. 

526  Q.  I  will  ask  you  to  state  if  you  have  been  associated 
with  the  respondent’s  counsel  in  the  present  proceeding 
in  preparing  respondent’s  defense  to  this  case? 

A.  I  have. 

Q.  I  will  ask  you  to  state  whether  or  not  you  accompanied  the 
respondent’s  counsel  to  the  Pacific  Coast  back  in  May  for  the 
purpose  of  taking  certain  depositions  both  on  behalf  of  the 
petitioner  and  the  respondent? 

A.  I  did. 

Q.  I  will  ask  you  to  state  whether  or  not  you  are  personally 
familiar  with  all  of  the  exhibits  which  have  been  offered  in 
this  case  both  by  the  petitioner  and  the  respondent? 

Mr.  Halstead.  The  petitioner  objects. 

Member  McDonald.  On  what  ground? 

Mr.  Halstead.  Familiarity  with  the  exhibits  is  immaterial 
to  any  of  the  issues  in  the  case.  It  is  an  attempt  to  introduce 
hearsay  evidence.  The  Board  has  the  exhibits  before  it. 

Mr.  Maiden.  May  it  please  the  Member,  I  am  simply  under¬ 
taking  to  qualify  this  witness  to  testify  with  respect  to  the 
facts  and  figures  shown  on  the  exhibits  as  offered  by  the  peti¬ 
tioner  in  this  case. 
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Member  McDonald.  I  think  this  question  is  quite  harmless. 
I  will  overrule  your  objection. 

Mr.  Halstead.  May  I  ask  for  an  exception? 

Member  McDonald.  Yes. 

527  The  Witness.  I  am  familiar  with  the  exhibits,  yes. 

Member  McDonald.  You  have  studied  the  exhibits? 

The  Witness.  Yes. 

By  Mr.  Maiden  : 

Q.  Mr.  Barnes,  I  will  ask  you  to  state  whether  or  not  you 
have  studied  the  exhibits  offered  by  the  petitioner  in  this  case, 
for  the  purpose  of  checking  the  source  from  which  they  came 
and  the  accuracy? 

A.  That  is  true. 

Mr.  Halstead.  The  same  objection. 

Member  McDonald.  The  same  ruling. 

By  Mr.  Maiden  : 

Q.  Was  this  examination  that  you  made  of  the  exhibits  in 
this  case  done  with  the  understanding  between  counsel  for  the 
petitioner  and  the  respondent  that  you  might  do  that? 

A.  That  is  right. 

Mr.  Halstead.  If  your  Honor  please,  there  is  no  understand¬ 
ing  in  this  case  that  Mr.  Barnes  could  act  in  any  joint  capacity 
for  the  petitioner. 

Member  McDonald.  I  do  not  think  that  that  was  intended 
to  be  conveyed  by  the  question  at  all.  He  examined  the  ex¬ 
hibits  with  the  understanding  that  he  might  do  that,  with  the 
consent  of  both  sides.  I  take  it  that  that  is  what  his  last  ques¬ 
tion  intends  to  convey. 

Mr.  Halstead.  Merely  that  we  have  no  objection  to 

528  his  examining  the  exhibits. 

Member  McDonald.  That  is  right. 

By  Mr.  Maiden  : 

Q.  Mr.  Barnes,  was  this  examination  that  you  made  of  the 
exhibits  in  this  case  done  for  the  purpose  of  determining  their 
accuracy,  so  that  respondent’s  counsel  would  be  in  a  position  to 
allow  the  exhibits  to  be  offered  without  objection? 

A.  It  was. 

Q.  Now,  Mr.  Barnes,  there  has  been  testimony  in  this  case  re¬ 
garding  invoices  which  Insular  Sugar  Refining  Corporation  ren¬ 
dered  to  Balfour,  Guthrie  &  Company  for  all  of  the  sugar 
shipped  by  Insular  to  Balfour,  Guthrie  &  Company  during  the 
tax  period.  I  will  ask  you  to  state  whether  or  not  you  made 
any  examination  of  those  invoices? 

A.  I  have. 
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Q.  Do  you  know  whether  or  not  those  invoices  were  petition¬ 
er’s  Exhibits  14  and  15  to  the  testimony  of  H.  T.  Netherton? 

A.  They  were. 

Q.  I  will  ask  you  to  state  whether  or  not  those  invoices  are 
included  in  these  two  volumes?  [Indicating.] 

Member  McDonald.  And  all  of  them?  In  other  words,  that 
there  are  none  omitted? 

Mr.  Maiden.  I  will  show  that. 

The  Witness.  These  are  the  invoices.  They  are  not 
529  all  of  the  invoices.  Certain  invoices  were  missing. 

535  Mr.  Maiden.  I  want  to  show  that  Mr.  Barnes  has 
examined  these  invoices  and  he  knows  how  many  of 

them  are  missing,  and  I  want  him  to  testify  to  the  number 
missing. 

Member  McDonald.  Go  ahead  and  ask  him. 

Mr.  Halstead.  I  will  stipulate  to  that. 

Member  McDonald.  It  will  take  less  time  to  get  the 

536  witness  to  answer.  How  many  are  missing. 

The  Witness.  In  the  tax  period  to  which  Mr.  Maiden 
is  referring,  there  is  only  one  invoice  missing,  and  the  inform¬ 
ation  which  was  originally  on  that  invoice  may  be  obtained 
from  the - 

Mr.  Halstead,  (interposing).  I  object  to  that  answer  as 
irresponsive. 

Member  McDonald.  I  sustain  the  objection.  Do  you  want 
to  strike  out  the  latter  part? 

Mr.  Halstead.  Yes. 

The  Witness.  Just  one  invoice. 

Member  McDonald.  You  came  to  that  conclusion  by  check¬ 
ing  the  number? 

The  Witness.  Yes.  sir. 

Member  McDonald.  That  is  the  extent  of  your  check? 

The  Witness.  By  checking  the  serial  numbers  which  repre¬ 
sented  the  source  of  the  original  entry,  which  was  the  register 
of  debit  memoranda. 

Member  McDonald.  You  have  checked  it  against  the  register 
of  debit  memoranda? 

The  Witness.  Yes. 

Member  McDonald.  There  is  only  one  missing  in  the  tax 
period? 

The  Witness.  Yes. 

By  Mr.  Maiden  : 

537  Q.  How  many? 

A.  C:.ly  one. 

Q.  Do  you  know  the  number  of  that  invoice? 
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A.  630. 

Q.  Have  you  been  able  to  obtain  that  invoice? 

A.  I  have  not  been  able  to  obtain  the  copy  of  the  invoice 
such  as  these  invoices  show  here. 

Q.  Have  you  made  an  effort  to  obtain  a  copy  of  that  invoice 
from  the  petitioner? 

A.  An  effort  was  made,  yes. 

Q.  Now,  Mr.  Barnes,  is  the  evidence  in  the  record  from 
which  it  may  be  determined  accurately  and  easily  all  of  the 
information  that  would  be  on  that  missing  invoice? 

Mr.  Halstead.  I  object  to  that  your  Honor. 

Mr.  Maiden.  I  will  withdraw  the  question. 

Member  McDonald.  Would  you  not  agree  to  that?  That 
there  is  before  me  now  a  sufficient  source  of  information  from 
which  I  could  get  that  missing  data  if  I  wanted  it? 

Mr.  Halstead.  I  don’t  know  that  there  is. 

Member  McDonald.  Very  well.  The  question  is  withdrawn. 

By  Mr.  Maiden: 

Q.  Mr.  Barnes.  I  will  ask  you  to  state  if  there  is  in  evidence 
exhibits  offered  by  the  petitioner  which  will  show  the  total 
number  of  bags  involved  in  invoice  No.  630?*  *  * 

538  The  Witness.  There  is  a  rather  peculiar  circumstance 
with  respect  to  invoice  No.  630.  All  invoices  are  entered 

in  Petitioner’s  Exhibit  15  which  is  the  register  of  debit  memo¬ 
randum,  and  on  that  particular  instance,  invoice  No.  629  was 
entered  as  invoice  No.  630  and  invoice  630  is  missing. 

Member  McDonald.  Missing  from  the  register? 

539  The  Witness.  Missing  from  this  file.  So  apparently 
the  invoice,  if  we  had  it,  would  reflect  the  information 

which  is  entered  under  No.  269  in  the  register  of  debit 
memorandum. 

By  Mr.  Maiden  : 

Q.  Just  how  could  you  tell  that? 

A.  By  all  of  the  salient  facts  reflected  on  invoice  No.  629, 
which  is  here,  showing  the  number  of  bags,  the  F.  A.  S.  Manila 
value,  the  wharfage  tax,  and  all  of  the  other  salient  facts. 

Q.  They  do  not  correspond  to  the  629  on  the  debit  memoran¬ 
dum,  is  that  right? 

A.  That  is  correct.  The  register  reflects  all  of  that  informa¬ 
tion  under  No.  630. 

Mr.  Halstead.  Am  I  to  understand  from  your  answer  that 
what  has  happened  here  is  the  reversal  of  the  numbers  in  the 
debit  memoranda? 

The  Witness.  That  is  correct. 

4S491S — 42 - 8 
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Mr.  Halstead.  And  instead  of  one  being  missing,  the  one 
that  you  have  mentioned,  there  is  another  one  missing? 

The  Witness.  No,  No.  630  is  actually  missing,  but  the  in¬ 
voice  which  should  be  contained  if  we  had  No.  630  is  entered  in 
the  register  as  No.  629.  They  merely  switched  the  numbers  in 
entering  them. 

Member  McDonald.  You  are  merely  guessing  what  w’ill  be 
on  No.  630  on  this  loose  leaf  here? 

540  The  Witness.  It  does  require  an  amount  of  assump- 
i  tion,  except  that  no  other  invoices  are  missing. 

Member  McDonald.  It  is  probably  an  awfully  good  guess, 
but  that  is  all  you  have  seen,  and  it  is  your  opinion  that  No.  629 
and  No.  630  were  reversed  in  the  register? 

The  Witness.  Yes. 

Member  McDonald.  I  do  not  think  there  is  any  serious  con¬ 
troversy  about  that,  is  there,  Mr.  Halstead? 

Mr.  ilAL^EA^.  N<j. 

542  By  Mr.  Maiden  : 

]  Q.  I  will  ask  you  to  look  at  Petitioner’s  Exhibit  15 

attached  to  the  deposition  of  Mr.  H.  T.  Netherton,  and  ask 
i  you  to  state  whether  you  can  determine  when  Insular  shipped 
the  first  sugar  to  Balfour.  Guthrie  &  Company  upon  which  it 
paid  a  processing  tax? 

Member  McDonald.  According  to  that  record. 

By  Mr.  Maiden  : 

Q.  According  to  that  record. 

A.  Not  from  this,  I  cannot. 

Member  McDonald.  The  answer  is  no,  is  it  not? 

Mr.  Halstead.  If  your  Honor  please,  this  is  a  tremendous 
waste  of  time.  The  record  shows  that  Netherton  testified 
when  the  first  sugar  was  shipped  and  when  it  arrived. 

Member  McDonald.  Perhaps  he  is  trying  to  impeach  your 
witness.  I  don’t  know. 

By  Mr.  Maiden  : 

Q.  I  will  ask  you  to  examine  Petitioner’s  Exhibit  15  attached 
i  to  the  testimony  of  Mr.  H.  T.  Netherton,  which  is  a  volume  of 
invoices,  and  ask  you  to  state  whether  or  not  you 
i  543  can  find  the  first  invoice  in  that  group  on  which  the 
term  “processing  tax”  is  used? 

A.  I  can. 

Q.  Will  you  give  us  the  number  of  that  invoice  and  the  date? 

!  A.  I  find  that  I  was  mistaken  about  the  only  missing  invoice. 

!  Invoice  No.  512  was  removed  for  photostating  and  a  photostatic 
copy  is  in  the  record. 
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Q.  Was  invoice  No.  512  offered  in  evidence? 

A.  It  was. 

Q.  To  whose  testimony  was  it  offered  in  evidence,  if  you 
know? 

A.  I  don’t  know.  I  don’t  recall. 

Q.  Do  you  have  a  clear  memory  of  invoice  No.  512? 

A.  I  do. 

Q.  Did  you  examine  invoice  No.  512  before  it  was  put  into 
evidence? 

A.  I  am  reasonably  sure  that  I  did.  I  think  I  examined 
them  originally.  I  am  sure  that  I  have  examined  the  photo¬ 
static  copy  very  carefully. 

Q.  Well,  any  way,  have  you  examined  invoice  No.  512  since 
it  has  been  offered  in  evidence? 

A.  I  have  examined  the  photostatic  copy.  That  is  all  that 
is  in  evidence. 

Q.  The  photostatic  copy  of  invoice  No.  512  is  in  evi¬ 
dence? 

544  A.  That  is  true. 

Q.  And  you  examined  that  invoirr? 

A.  I  have. 

Q.  And  you  know  what  that  invoice  shows? 

A.  I  do. 

Q.  I  will  ask  you  to  state,  Mr.  Barnes,  if  invoice  No.  512 
says  anything  about  processing  tax? 

Member  McDonald.  The  invoice  is  the  best  record  of  what 
it  shows.  You  can  argue  on  this,  Mr.  Maiden.  It  is  all  in  the 
record,  and  you  do  not  need  any  further  testimony. 

By  Mr.  Maiden  : 

Q.  Now,  Mr.  Barnes,  I  will  ask  you  to  state  whether  or  not 
if  you  can  determine  from  Petitioner’s  Exhibit  15  to  the  testi¬ 
mony  of  H.  T.  Netherton  what  was  the  last  invoice  rendered 
by  Insular  to  Balfour,  Guthrie  &  Company  on  which  the  words 
“processing  tax”  appear,  and  if  you  can,  give  us  the  number  of 
that  invoice? 

A.  No.  639. 

Q.  What  was  the  date  of  that  invoice? 

A.  January  15, 1936. 

Q.  Now,  will  you  give  the  numbers  of  the  invoices  immedi¬ 
ately  preceding  the  invoice  dated  January  5,  1936? 

Member  McDonald.  Your  last  question,  of  course,  does  not 
relate  to  the  invoice  just  identified  as  No.  639,  does  it? 

Mr.  Maiden.  No.  I  am  asking  him  simply  to  give  me 

545  the  numbers  of  the  invoices  immediately  preceding  that, 

say  five  or  six - 
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Member  McDonald  (interposing).  That  is  the  point.  That 
is  dated  January  15.  and  your  question  referred  to  one  dated 
January  5. 

By  Mr.  Maiden  : 

Q.  What  was  the  number  of  the  invoice? 

A.  639. 

Member  McDonald.  What  was  the  date? 

The  Witness.  January  15,  1936. 

By  Mr.  Maiden  : 

Q.  Now,  give  me  the  next  preceding  invoice  number? 

A.  638. 

Q.  What  is  the  date  of  that? 

A.  January  15,  1936. 

Q.  Mr.  Barnes,  can  you  tell  from  those  invoices  or  from 
other  information  in  the  record  which  you  have  examined, 
what  was  the  date  of  the  last  sugar  shipped  to  the  United  States 
by  Insular  upon  which  Insular  paid  its  processing  tax  involved 
in  this  case? 

Member  McDonald.  According  to  this  record. 

The  Witness.  According  to  the  record,  I  can. 

By  Mr.  Maiden  : 

Q.  Will  you  state  the  number  and  the  date  of  that 

invoice? 

546  A.  The  invoice  number  is  631.  dated  December  4, 1935. 

Q.  Can  you  tell  from  the  evidence  or  exhibits  which 
are  now  in  evidence  just  when  the  sugar  covered  by  that  invoice 
was  processed?  In  what  month  it  was  processed? 

A.  I  cannot  tell  exactly,  no.  You  can  apply  the  first  in  and 
first  out. 

Q.  Now,  with  respect  to  Petitioner’s  Exhibits  14  and  15  to 
the  deposition  of  H.  T.  Netherton,  being  invoices  rendered  by 
Insular  to  Balfour,  Guthrie  <fc  Company,  relating  to  the  ship¬ 
ments  of  sugar  to  the  United  States,  have  you  prepared  an 
analysis  of  shipments  of  tax  paid  sugar  received  by  Balfour, 
Guthrie  &  Company  Limited? 

A.  I  have. 

Q.  I  hand  you  a  computation  which  is  captioned,  “Insular 
Sugar  Refining  Corporation.  Analysis  of  Shipment  of  Tax  Paid 
Sugar  Received  by  Balfour,  Guthrie  &  Company,  Limited,” 
which  is  composed  of  four  large  white  sheets,  and  I  will  ask  you 
if  you  can  identify  that  computation? 

A.  That  is  the  analysis  which  I  prepared,  or  rather  a  type- 
w’ritten  copy  of  it. 
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Q.  And  you  identify  that  as  the  typewritten  copy  of  the 
analysis  of  these  invoices,  made  by  you? 

A.  That  is  true. 

Mr.  Maiden.  Now,  may  it  please  the  member.  I  respectfully 
at  this  time  desire  to  offer  this  computation  on  behalf 

547  of  the  respondent,  about  which  Mr.  Barnes  has  just 
testified,  as  Respondent’s  Exhibit  E  for  identification. 

Member  McDonald.  It  will  be  so  marked. 

Mr.  Halstead.  If  Mr.  Maiden  will  make  that  offer  on  the 
same  basis  that  I  made  my  offer,  I  won’t  make  any  objection, 
and  that  is,  subject  to  check. 

Mr.  Maiden.  I  have  not  offered  it  in  evidence  yet.  I  have 
simply  offered  it  for  identification. 

(The  document  referred  to  was  marked  “Respondent's  Ex¬ 
hibit  E  for  identification.”) 

Member  McDonald.  You  do  not  care  to  offer  it  in  evidence 
subject  to  check? 

Mr.  Maiden.  Yes,  I  might  as  well  do  that,  because  I  intend  to 
offer  it.  I  did  not  intend  to  do  that  at  this  time,  but  just  for  the 
record,  let  the  record  show  that  this  computation  is  offered  in 
evidence  by  the  respondent  as  Exhibit  E  subject  to  check  or 
verification  by  the  Petitioner’s  counsel. 

Mr.  Halstead.  And  I  assume  I  have  the  same  rights  as  you 
reserved  in  the  offering  of  my  schedules,  to  make  the  appropri¬ 
ate  objections  when  I  can  see  what  conclusions  are  to  be  drawn? 

Member  McDonald.  I  think  the  same  arrangements  should 
apply.  It  will  be  received  on  that  basis  as  Respondent’s  Ex¬ 
hibit  E. 

(Respondent’s  Exhibit  E  was  received  in  evidence.) 

548  Member  McDonald.  We  will  take  a  recess  until  10 
o’clock  tomorrow  morning. 

(Whereupon,  at  4:40  o’clock  p.  m.  a  recess  was  taken  until 
10  o’clock  a.  m.  of  the  following  day,  Friday,  September  6, 
1940.) 
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549  Before  the 

United  States  Processing  Tax  Board  of  Review 
Washington,  D.  C. 

Friday,  September  6,  1940. 
Docket  241 
In  the  Matter  of 

Insular  Sugar  Refining  Corporation,  petitioner 

vs. 

Commissioner  of  Internal  Revenue,  respondent 

The  above-entitled  matter  came  on  for  further  hearing  in 
room  424  Munsey  Building,  at  10  o’clock  a.  m.  before  Member  H. 
Stewart  McDonald. 

Before:  Member  H.  Stewart  McDonald. 

Appearances :  (As  heretofore  noted) . 

550  proceedings 

Member  McDonald.  The  hearing  will  be  in  order. 
Whereupon  W.  T.  Barnes  resumed  the  stand  and  testified 
further  as  follows: 

Direct  examination  (resumed)  by  Mr.  Maiden: 

Q.  Mr.  Barnes,  on  yesterday  afternoon,  you  testified  that  you 
prepared  a  schedule  now  in  the  record  as  Respondent’s  Exhibit 
E,  said  schedule  being  based  on  shipments  of  tax  paid  sugar 
received  by  Balfour,  Guthrie  &  Company  Limited.  I  will  ask 
you  to  state  just  from  what  source  you  prepared  this  schedule? 

A.  The  schedule  was  prepared  from  the  invoices  themselves, 
Exhibits  14  and  15,  I  believe,  in  the  deposition  of  Mr.  H.  T. 
Netherton. 

Q.  Were  they  the  invoices  that  were  rendered  by  the  Insular 
Sugar  Refining  Corporation  to  Balfour,  Guthrie  &  Company? 
A.  They  were. 

Q.  According  to  your  schedule,  what  is  the  first  invoice  you 
make  use  of? 

A.  Invoice  No.  512  dated  February  27. 

Q.  I  will  ask  you  to  state,  Mr.  Barnes,  if  you  have  in 
front  of  you  there,  invoice  No.  512  as  it  was  offered 
512  in  evidence  to  the  deposition  of  Mr.  H.  T.  Netherton? 
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A.  I  have  a  photostatic  copy  of  the  invoice,  yes. 

Q.  What  exhibit  was  it  and  who  was  it  offered  by? 

A.  Respondent’s  Exhibit  3. 

Q.  To  the  testimony  of  H.  T.  Netherton? 

A.  Yes,  sir. 

Q.  Now,  Mr.  Barnes,  referring  there  to  Respondent’s  Exhibit 
3,  will  you  refer  to  your  schedule,  being  Respondent  s  Exhibit 
E  and  demonstrate  how  this  Exhibit  E  relates  to  that  invoice 
No.  512? 

A.  Invoice  512  was  shipped  by  the  steamship  President 
Jackson. 

Q.  Do  you  show  on  your  schedule — I  want  you  to  explain 
now  in  detail  what  information  you  have  taken  from  that  in¬ 
voice,  and  go  across  and  explain  how  you  put  it  on  this  schedule? 

A.  The  first  column  is  invoice  No.  512,  which  coincides  with 
the  invoice  itself.  The  second  column,  F.  A.  S.  Manila  value. 
On  Exhibit  E,  that  is  stated  as  $38,700.  On  invoice  No.  512  it 
is  stated  in  pesos,  77,400.  The  next  column ,  wharfage  tax,  $549. 
It  is  stated  on  the  invoice  as  pesos  1098.  The  next  column, 
Processing  Tax,  $6,420.  Stated  on  the  invoice  in  pesos  12,840. 
The  amount  debited  stated  on  the  exhibit  $45,669,  and  on  the 
invoices  as  pesos,  91,338  pesos.  Advance,  stated  on  the  exhibit 
$40,S00,  and  stated  on  the  invoice  in  dollars  also  $40,800. 
552  The  number  of  bags  involved  12,000,  and  12,000  on  the 
invoice. 

Q.  Now,  Mr.  Barnes,  each  one  of  those  figures  that  you  have 
just  read  out  in  the  column  opposite  invoice  No.  512,  are  they 
the  exact  figures  converted  from  pesos  and  to  dollars  as  shown 
on  invoice  No.  512? 

A.  They  are. 

Member  McDonald.  Does  the  steamer  appear  on  the  in¬ 
voice? 

The  Witness.  The  steamer  appears  on  the  invoice. 

By  Mr.  Maiden  : 

Q.  Now,  Mr.  Barnes,  I  notice  at  the  farther  end  of  the  sched¬ 
ule  the  number  of  bags  received,  and  showing  the  port  of  entry, 
Los  Angeles,  San  Francisco,  Tacoma,  Seattle,  and  Portland. 
Just  where  did  you  get  that  information? 

A.  There  are  exhibits  in  evidence  which  consist  of  statements 
rendered  monthly  by  the  various  offices  of  Balfour,  Guthrie  & 
Company  to  Insular  Sugar  Refining  Corporation,  disclosing  the 
sales  of  sugar  for  Insular’s  account  during  each  month.  At  the 
bottom  of  each  of  those  statements,  there  is  an  accounting  for 
sugar  on  hand  at  the  beginning  of  the  month,  by  whom  re¬ 
ceived  and  relating  the  name  of  the  ship  on  which  it  was 
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received,  the  sales  during  the  month,  inter-branch  transfers 
during  the  month,  and  the  amount  on  hand  at  the  end  of  the 
month. 

In  the  year  1935,  in  the  month  of  February,  those  statements 
are  captioned  Bambam  account.  It  has  been  testified 

553  that  the  Bambam  refinery  was  the  refinery  that  was 
operated  by  the  Insular  Sugar  Refining  Corporation  up 

until  the  fall  of  1934,  at  which  time  the  refinery  was  moved 
to  Mandalayung. 

In  the  month  of  March,  1935,  two  statements  are  rendered, 
one  captioned  Bambam  Account,  and  one  captioned  Manda¬ 
layung  Account.  The  first  receipt  of  sugar  on  the  statements 
captioned  Mandalayung  Account  were  3500  bags  at  Tacoma, 
8500  bags  at  Seattle,  and  they  were  captioned  “Received  from 
the  President  Jackson,”  the  two  amounts  totalling  the  12,000 
bags  on  invoice  No.  512. 

Q.  And  that  information  is  taken  from  the  monthly  state¬ 
ment  the  various  offices  of  Balfour.  Gutherie  &  Company 
rendered  to  Insular,  showing  the  receipt  of  the  sugar  and  the 
disposition  made  of  it? 

A.  That  is  true. 

Member  McDonald.  Do  those  monthly  statements  also 
carry  the  identification  of  the  invoice  number? 

The  Witness.  They  do  not.  Copies  of  the  invoices  were 
furnished.  There  is  a  notation  that  invoices  were  furnished 
with  the  statement,  but  they  show  no  invoice  numbers. 

Mr.  Halstead.  Might  I  interrupt  to  make  a  statement  on 
that? 

Member  McDonald.  Yes. 

Mr.  Halstead.  Well.  I  will  cover  it  on  cross-examination. 

Member  McDonald.  You  understand  that  we  are 

554  using  the  word  “invoice”  in  that  loose  sense,  because  the 
piece  of  paper  carries  that  title.  I  do  not  mean  to  com¬ 
mit  you  by  the  use  of  the  term. 

Mr.  Halstead.  The  point  I  wanted  to  make  at  this  point  to 
keep  the  record  clear  is  that  I  want  to  ask  the  witness  if  he 
knew  whether  the  word  “invoice”  as  used  in  the  Balfour,  Guth¬ 
rie  &  Company  statements,  that  he  was  referring  to,  meant 
what  I  call  the  so-called  invoices,  that  is,  debit  memorandums, 
whether  it  did  not  mean  copies  of  the  invoices  on  which  the 
•  sugar  was  sold  on  the  Pacific  Coast? 

The  Witness.  I  misunderstood  Judge  McDonald’s  question. 
I  thought  he  referred  to  sales  invoices  rendered  to  customers. 

Member  McDonald.  No;  I  was  trying  to  connect  up  this 
shipment  on  the  President  Jackson,  which  apparently  is  cov- 
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ered  by  so-called  invoice  No.  512  to  the  monthly  accountings 
from  Balfour  Guthrie  <fc  Company  to  the  petitioner. 

The  Witness.  They  show  merely  the  name  of  the  ship  and 
the  number  of  bags. 

Member  McDonald.  They  do  not  have  the  date  of  departure 
of  the  ship? 

The  'Witness.  No. 

Member  McDonald.  Or  the  date  of  the  arrival  of  the  ship? 

The  Witness.  At  one  or  two  of  the  branches  they  show  the 
date  of  arrival,  and  at  others  they  merely  show  that  they  ar¬ 
rived  during  the  month. 

555  Member  McDonald.  Your  principal  method  of  iden¬ 
tifying  these  two  arrivals  at  Tacoma  and  Seattle  on  in¬ 
voice  No.  512  is  the  fact  that  there  was  a  total  of  12.000  bags 
involved? 

The  "Witness.  And  the  fact  that  the  vessel  departed  Febru¬ 
ary  27  and  arrived  during  the  month  of  March. 

Member  McDonald.  How  do  you  know  that? 

The  Witness.  The  invoice  itself  shows  the  date  of  departure. 

Member  McDonald.  The  so-called  invoice? 

The  Witness.  Yes.  the  so-called  invoice.  And  the  state¬ 
ment  itself  reflects  the  month  in  which  the  cargo  arrived. 

Bv  Mr.  Maiden: 

Q.  On  these  monthly  statements  show — they  show  to  what 
port  or  what  office  of  Balfour,  Guthrie  &  Company  that  ship¬ 
ment  came  to,  is  that  right? 

A.  The  monthly  statements  are  rendered  individually  by 
the  various  offices,  and  they  reflect  the  shipments  that  arrived 
at  that  office  during  the  month.  There  are  5  statements  in 
each  month,  one  by  each  office. 

Member  McDonald.  That  is.  the  various  offices  of  Balfour, 
Guthrie  &  Company  do  not  clear  through  any  one  of  the  offices? 
Los  Angeles  reports  direct  to  Manila,  and  so  does  Tacoma,  is 
that  correct? 

The  WTtness.  Presumably  the  statements  were  sent  to  San 
Francisco,  and  then  transferred  to  Manila,  but  they  are 

556  individual  statements.  There  is  no  consolidation  of  the 
statements. 

By  Mr.  Maiden  : 

Q.  Now,  Mr.  Barnes,  these  monthly  statements  about  which 
you  have  just  been  testifying  show  that  12,000  bags  of  sugar 
were  received  by  Balfour,  Guthrie  &  Company  from  Insular 
during  what  month? 

A.  During  the  month  of  March. 
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Member  McDonald.  It  does  not  show  the  date  of  arrival? 

The  Witness.  The  grouping  by  months  is  the  month  in 
which  the  shipment  arrived.  The  individual  dates  are  the 
dates  of  the  invoices. 

Member  McDonald.  So  that  under  1935,  the  first  column, 
March,  indicates  the  date  of  arrival? 

The  Witness.  That  is  correct. 

Member  McDonald.  At  the  port  out  here  in  the  far  right- 
hand  side? 

The  Witness.  That  is  correct. 

By  Mr.  Maiden  : 

Q.  From  what  source  did  you  determine  the  date  of  arrival, 
Mr.  Barnes,  in  this  country? 

A.  From  the  statements  to  which  I  have  referred,  the  month¬ 
ly  statements. 

Q.  And  these  monthly  statements  showed  that  that  12,000 
bags  of  sugar  was  divided  between  Tacoma  and  Seattle, 
557  is  that  correct? 

A.  That  is  correct. 

Q.  And  the  3.500  going  to  Tacoma  and  the  8,500  as  going 
to  Seattle  totaled  12,000  bags? 

A.  That  is  true. 

Q.  Now,  Mr.  Barnes,  from  invoice  No.  512,  do  you  take  up 
all  of  the  subsequent  invoices  following  consecutively  to  invoice 
No.  631? 

A.  I  do. 

Member  McDonald.  There  are  no  breaks  in  that  sequence? 

The  Witness.  There  are  no  breaks  in  that  sequence. 

By  Mr.  Maiden  : 

Q.  It  would  be  a  break,  would  there  not,  Mr.  Barnes,  with 
respect  to  invoice  No.  630,  that  is,  you  explained  yesterday 
that  there  had  been  a  swapping  of  the  invoice  numbers  with 
respect  to  a  certain  shipment? 

A.  The  register  of  debit  memorandums  reflects  all  of  the  in¬ 
formation  that  would  be  contained  on  the  invoice,  with  the 
exception  of  the  name  of  the  steamer  and  the  amount  drawn, 
and  the  name  of  the  steamer  on  this  particular  invoice  was  de¬ 
termined  by  the  fact  that  there  was  an  arrival  of  1,000  bags  at 
Los  Angeles  on  the  Scintar,  which  was  unaccounted  for  in  the 
invoices. 

Q.  What  page  is  that,  and  point  that  out? 

A.  That  is  on  the  last  page,  invoice  No.  630. 

Member  McDonald.  Have  you  got  the  name  of  the 
vessel  right? 
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The  Witness.  Scintar.  My  pronunciation  may  be  faulty. 

Member  McDonald.  I  did  not  mean  that.  This  carbon  may 
have  slipped  a  little  bit.  It  looks  as  though  it  may  be  opposite 
the  number  629. 

(Off  the  record). 

By  Mr.  Maiden  : 

Q.  Now.  will  you  give  me  the  statement  that  you  had  to 
make  with  respect  to  that  1.000  bags,  and  explain  whatever  it 
is  you  had  in  mind  in  that  regard? 

A.  That  was  reasonably  accounted  for  on  the  statement  of 
Mandalay ung  account  No.  1935  crop  for  the  Los  Angeles 
branch  in  the  month  of  November.  The  1,000  bags  was  not 
accounted  for  by  any  of  the  invoices  which  is  now  present  in 
the  files.  The  conclusion  which  was  reached  was  that  that 
1,000  bags  corresponded  to  the  1.000  bags  on  invoice  No.  630 
which  was  missing,  and  the  entry  of  ■which  was  made  in  the 
register  of  debit  memorandums. 

Q.  What  basis  did  you  have  for  making  that  assumption? 

A.  The  fact  that  that  was  the  only  missing  invoice,  and  that 
was  the  only  receipt  of  sugar  that  was  unaccounted  for  by 
checking  with  the  invoices  themselves. 

Q.  Now,  Mr.  Barnes,  you  have  testified  with  respect  to  the 
monthly  statements  rendered  by  Balfour,  Guthrie  <fc 
559  Company  Limited  to  Insular,  showing  the  receipt  of 
sugar  and  the  disposition  made  of  it  by  Balfour,  Guthrie 
&  Company.  Will  you  explain  just  how  those  monthly  state¬ 
ments  are  set  up  and  what  they  show? 

A.  The  statements  are  set  up  to  show  the  number  of  bags 
invoiced  during  each  month,  the  gross  amount  received,  adding 
freight  differentials,  deducting  cash  discounts,  and  any  various 
returns  and  allowances  that  took  place  during  the  month,  and 
then  deducting  all  of  the  expenses  incurred  by  Balfour,  Guthrie 
&  Company  for  the  account  of  Insular,  any  of  the  general 
freight,  insurance,  selling  commission,  any  expenses  w’hich 
might  be  paid  during  the  month,  and  arriving  at  a  net  proceeds 
figure  for  the  sugar  sold  during  the  month  which  was  credited  to 
Insular’s  account  with  Balfour,  Guthrie  &  Company.  At  the 
bottom  of  the  statements  appear  the  summary  to  w’hich  I 
have  referred  showing  the  number  of  bags  on  hand,  received, 
disposed  of.  and  then  on  hand  at  the  end  of  the  month. 

Q.  Now,  Mr.  Barnes,  I  will  ask  you  to  state  whether  the 
figures  appearing  on  the  schedule  known  as  Respondent’s  Ex¬ 
hibit  E  about  which  we  have  just  been  talking,  are  actual  and 
real  figures  taken  from  the  exhibits  offered  by  the  Petitioner  in 
this  case? 

A.  They  are. 
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Q.  What  does  exhibit  show  that  you  did  with  those  figures 
mathematically? 

560  A.  Mathematically,  each  of  the  various  columns  was 
totalled.  The  F.  A.  S.  Manila  value  is  stated  on  the 

invoices,  the  wharfage  tax  is  stated  on  the  invoices,  the  process¬ 
ing  tax  is  stated  on  the  invoices,  the  total  debited  to  Balfour, 
Guthrie  &  Company  is  shown  on  the  invoices,  and  the  amount 
advanced  by  Balfour,  Guthrie  &  Company  Limited.  Also  the 
number  of  bags  invoiced. 

Q.  The  amount  advanced  by  Balfour,  Guthrie  &  Company 
is  shown  on  the  invoice,  is  it  not? 

A.  That  is  correct. 

Q.  And  does  the  invoice  show  just  how  that  advance  was 
made,  and  how  much? 

A.  In  most  instances,  the  invoices  reflect  the  amount  to  be 
advanced  per  bag.  In  some  cases  they  reflect  only  the  gross 
amount  to  be  advanced,  and  the  number  of  bags  on  which  the 
advance  was  made. 

Q.  Where  they  showed  the  amount  to  be  advanced  according 
to  bags,  how  did  you  arrive  then  at  the  total  amount? 

A.  The  extension  is  made  on  the  invoice.  It  shows  the 
amount  per  bag  and  the  number  of  bags  extended  to  get  the 
aggregate  advances. 

Q.  Was  that  by  draft  or  just  how  was  it  made? 

A.  By  draft  drawn  on  the  Manila  bank. 

Q.  Now.  Mr.  Barnes,  I  notice  on  this  exhibit  E  that  you 
conclude  this  schedule  with  invoice  No.  631  dated  De- 

561  cember  4,  1935,  and  I  ask  you  to  explain  why  it  is  that 
you  stop  this  exhibit  off  at  that  point? 

A.  In  the  month  of  January,  1936.  there  were  two  statements 
for  the  various  branches.  One  was  captioned  Mandalayung 
Account  old  crop,  or  1935  crop,  and  one  was  captioned  Man- 
aalyung  Account,  new  crop,  1936  crop.  The  statements  cap¬ 
tioned  Mandalayung  Account  old  crop,  continued  until  all  of 
the  sugar  which  had  been  received  in  that  account  was  sold 
out.  They  continued  through  the  first  few  months  of  1936, 
but  the  last  sugar  shown  as  received  was  the  cargo  on  the  Presi¬ 
dent  Jackson  of  515  bags.  All  the  other  receipts  after  that 
cargo  were  shown  as  being  received  under  the  caption  Manda¬ 
layung  1936  or  New  Crop. 

Q.  Now,  Mr.  Barnes,  these  crop  years  about  which  you  are 
speaking,  are  they  on  a  calendar  year  basis  or  a  fiscal  year 
basis,  and  just  explain  how  that  is? 

A.  My  knowledge  of  that  comes  merely  through  the  testi¬ 
mony  which  has  been  given  in  this  case.  It  has  been  testified 
that  the  normal  crop  year  ends  about  September  or  the  early 
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part  of  October,  and  the  new  crop  year  resumes  in  December 
when  new  raw  sugar  is  available,  so  that  wherever  Manda¬ 
lay  ung  1936  crop  appears  it  would  presumably  refer  to  sugar 
processed  in  December,  and  since  in  1935  there  was  no  process¬ 
ing  from  September  until  December,  that  account  would  pick 
up  sugar  processed  in  December,  1935,  which  wTas  not 

562  Process  tax  paid  sugar. 

Q.  Mr.  Barnes,  have  you  studied  the  claim  for  refund 
filed  in  this  case  by  the  petitioner,  as  well  as  the  processing  tax 
returns  made  by  the  petitioner,  and  the  amount  of  tax  paid? 

A.  I  have. 

Q.  Do  you  know  what  was  the  last  month  in  1935  during 
which  this  petitioner  paid  processing  taxes  on  the  processing 
of  sugar? 

A.  The  month  of  September,  1935. 

Q.  Did  the  petitioner  pay  any  processing  tax  on  any  sugar 
processed  after  September  30, 1935? 

A.  It  did  not. 

Q.  Does  invoice  No.  631  relate  to  the  last  shipment  of  sugar 
upon  which  the  petitioner  paid  any  processing  tax? 

A.  Based  on  the  statements  themselves  that  any  receipts 
after  the  shipment  on  the  President  Jackson  of  515  bag.'  was 
new  crop  sugar,  no. 

Q.  I  did  not  understand  that  answer. 

A.  Based  on  this  statement  on  the  invoice,  I  mean  on  the 
statements  themselves,  that  any  receipts  after  the  cargo  on  the 
President  Jackson  of  515  bags  which  was  received  in  December 
of  1935,  the  fact  that  all  of  those  receipts  show  on  the  state¬ 
ments  of  Mandalayung  new  crop,  would  indicate  that  they  were 
from  new  crop  production  which  began  in  December 

563  and  consequently  could  not  be  tax  paid  sugar. 

Mr.  Halstead.  May  I  have  that  answer  read  again? 

(Answer  is  repeated). 

By  Mr.  Maiden: 

Q.  Do  I  understand  by  that  answer,  Mr.  Barnes,  that  these 
monthly  statements  show  that  all  invoices  subsequent  to  in¬ 
voice  No.  631  related  to  new  crop  sugar? 

A.  That  is  correct.  That  is,  they  showed  that  they  related 
to  new  crop  sugar  in  that  the  receipts  were  shown  on  the  state¬ 
ments  which  were  captioned  New  Crop  Sugar.  It  was  not 
specifically  stated. 

Member  McDonald.  Those  were  statements  of  Balfour, 
Guthrie  &  Company  back  to  the  petitioner? 

The  Witness.  That  is  correct. 

Member  McDonald.  Will  you  take  a  look  at  page  3  of  this 
Exhibit  E.  In  the  right  hand  column  up  near  the  top,  you  have 
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a  notation  there  “Average  on  shipment  of  April  10.”  What 
does  that  mean? 

The  Witness.  That  is  a  typographical  error.  That  should 
be  “Overage”.  They  shipped  more  bags  than  were  invoiced, 
and  a  subsequent  invoice  had  to  be  made  out. 

Member  McDonald.  Assuming  it  is  overage,  what  does  it 
mean? 

The  Witness.  It  means  that  the  amount  received  by  Bal¬ 
four,  Guthrie  <fc  Company  exceeded  the  number  of  bags 

564  which  had  been  invoiced  to  it.  There  was  a  mistake  in 
packing  on  board  the  steamer,  and  therefore  Insular 

rendered  Balfour,  Guthrie  &  Company  an  additional  invoice  for 
the  additional  sugar  which  had  been  billed  originally. 

Member  McDonald.  So  that  if  there  had  not  been  an  error, 
initially  invoice  No.  5S6  would  have  covered  1010  bags? 

The  Witness.  That  is  correct. 

Member  McDonald.  Instead  of  necessitating  invoice  No. 
587  for  10  bags? 

The  Witness.  Yes. 

Member  McDonald.  Yet  vou  have  different  steamer  noted 

V 

for  these  two  shipments? 

The  Witness.  The  date  is  apparently  incorrect.  It  should 
be  the  shipment  of  April  9  on  the  President  Jefferson,  for  which 
there  were  four  invoices  rendered. 

Member  McDonald.  April? 

The  Witness.  Yes.  It  is  shown  under  May. 

Member  McDonald.  Yes. 

The  Witness.  There  are  four  invoices  on  the  President  Jef¬ 
ferson.  Invoices  Nos.  530  to  532.  The  overage  occurred  on 
the  receipt  in  Tacoma  of  6910  bags. 

Member  McDonald.  Then  is  it  in  evidence  that  this  exhibit 
contains  this  entry  opposite  June  29,  invoice  No.  5S7?  I  still 
am  not  clear  about  it. 

The  Witness.  No.  the  amount  invoiced  on  the  Presi- 

565  dent  Jefferson  was  10  bags  less  than  the  amount  re¬ 
ceived. 

Member  McDonald.  I  see. 

The  Witness.  So  the  additional  invoice  made  the  two 
balance. 

Member  McDonald.  Then  the  parenthetical  note  on  page 
3  should  be  overage  on  shipment  of  April  9? 

The  Witness.  That  is  correct. 

Member  McDonald.  Do  you  understand  that  the  original 
exhibit  is  to  be  corrected  to  that  extent? 

The  Witness.  Yes. 

Member  McDonald.  Did  you  follow  that,  Mr.  Halstead? 
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Mr.  Halstead.  I  am  sorry  I  did  not. 

Member  McDonald.  If  you  look  at  page  3  of  Exhibit  E  at 
the  top,  the  right  hand  section,  it  says,  “Average  on  shipments 
of  April  10.”  The  witness  wants  that  corrected  to  read  “Over¬ 
age  on  shipment  of  April  9,”  so  that  it  will  refer  back  to  page  1 
of  the  four  shipments  on  the  President  Jefferson. 

Mr.  Halstead.  Yes,  I  understand.  Thank  you. 

By  Mr.  Maiden  : 

Q.  Now,  Mr.  Barnes,  does  your  Exhibit  E  show  the  total 
F.  A.  S.  Manila  value  of  all  of  the  sugar  shown  on  this  exhibit  to 
have  been  received  by  Balfour,  Guthrie  <fc  Company  from  in¬ 
voice  No.  512  through  and  including  invoice  631? 

A.  It  does. 

566  By  Mr.  Maiden  : 

Q.  Will  you  give  the  total  figure  on  the  F.  A.  S.  Manila 
value  column? 

A.  The  total  of  the  entries  on  this  exhibit  in  the  F.  A.  S. 
Manila  column  is  $2,843,681.13. 

Q.  What  is  the  total  under  the  column  designated  Wharfage 
Tax? 


A.  $38,091.03. 

Q.  What  is  the  total  under  Processing  Tax? 

567  A.  That  total  is  $445,678.21. 

Q.  WThat  is  the  total  under  the  column  designated 
Total  Charges  to  Balfour,  Guthrie  &  Company  Limited? 

A.  That  total  is  $3,327,450.37. 

Q.  WThat  is  the  total  under  the  column  designated  Amount 
Advanced  by  Balfour,  Guthrie  &  Company  Limited? 

A.  That  total  is  $2,974,053.60. 

Member  McDonald.  Does  the  total  of  the  processing  tax 
entry  agree  with  the  total  of  the  amount  of  taxes  paid  accord¬ 
ing  to  the  processing  tax  returns? 

The  Witness.  No,  it  does  not,  for  the  reason  that  this  in¬ 
volves  only  sugar  disposed  of  through  Balfour,  Guthrie  &  Com¬ 
pany.  It  eliminates  any  sugar  sold  in  the  Philippines  or  any 
sugar  sold  to  International  Suchar. 


By  Mr.  Maiden  : 

Q.  Mr.  Barnes,  do  you  know  whether  or  not  this  amount 
shown  as  processing  tax  paid  on  sugar  received  by  Balfour, 
Guthrie  &  Company  of  $445,678.21,  if  added  to  the  processing 
tax  paid  on  sugar  sold  in  the  Philippines,  would  come  out  to 
the  total  amount  of  processing  taxes  paid? 

A.  I  have  not  made  such  a  computation. 
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Q.  But  this  S445.678.21  was  arrived  at  by  applying  53y» 
cents  to  the  number  of  bags  shown  in  this  schedule. 

A.  It  was  originally  arrived  at  on  the  invoices  themselves 
by  applying  107  pesos  to  each  hundred  bags,  which 
568  would  amount  to  applying  53M>  cents  a  bag. 

Member  McDonald.  You  don’t  know  for  what  reason 
or  why  or  through  what  mental  gymnastics  they  got  it  on  the 
original  invoice?*  You  just  took  it  from  the  invoice? 

The  Witness.  They  show  pesos  107  per  hundred  pound  bag 
extended  to  equal  a  certain  sum. 

Member  McDonald.  Do  they  have  a  label  on  that  entry? 

The  Witness.  Processing  tax  at  pesos  107  per  hundred 
pound  bag. 

By  Mr.  Maiden  : 

Q.  Does  that  same  notation  occur  on  all  of  the  invoices  set 
out  on  this  Exhibit  E? 

A.  It  does. 

Q.  In  other  words,  the  107  pesos  is  the  amount  designated 
as  processing  tax? 

A.  It  is. 

Q.  On  everyone  of  the  invoices? 

A.  Thai  is  qprre^t. 

573  By  Mr.  Maiden  :  •  •  •  • 

Q.  Mr.  Barnes,  have  you  prepared  a  schedule  desig¬ 
nated  Insular  Sugar  Refining  Corporation,  Net  Realized  on 
Processing  Tax  Paid  Sugar  sold  by  Balfour,  Guthrie  &  Company, 
Limited? 

A.  I  have. 

Q.  From  what  source  of  information  did  you  prepare  this 
exhibit? 

A.  That  exhibit  was  prepared  from  the  monthly  statements 
to  which  I  have  referred. 

Q.  Are  those  monthly  statements  now  in  evidence? 

A.  They  are. 

Q.  And  do  you  know  by  whom  they  were  offered  in  evidence? 

A.  I  am  reasonably  certain  they  were  petitioner’s  exhibits. 
I  am  not  positive. 

Member  McDonald.  But  in  all  events,  they  were  state¬ 
ments  by  Balfour  to  Insular? 

The  Witness.  That  is  correct. 

Member  McDonald.  It  does  not  make  any  difference  who 
offered  them,  does  it? 

574  Mr.  Maiden.  It  does  not  make  any  difference  what¬ 
ever.  I  am  just  trying  to  get  them  sufficiently  desig¬ 
nated  so  that  the  Board  will  not  have  any  trouble  finding  them. 
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By  Mr.  Maiden  : 

Q.  Now,  Mr.  Barnes,  I  hand  you  what  purports  to  be  a  sched¬ 
ule  which  you  have  just  testified  that  you  prepared  from  the 
monthly  statements  rendered  by  Balfour,  Guthrie  &  Company 
to  Insular  Sugar  Refining  Corporation,  and  will  ask  if  this  is 
the  schedule  to  which  you  refer? 

A.  (Examining.)  That  is  a  typewritten  copy  of  the  schedule 
which  I  prepared. 

Q.  Now.  Mr.  Barnes.  I  will  ask  you  to  state  if  since  preparing 
that  schedule  you  have  found  any  error  which  you  desire  to 
correct  in  it  at  this  time? 

A.  I  have.  At  the  bottom  of  the  schedule  there  is  a  notation 
“all  processing  tax  paid  sugar  sold  after  January  6,  1936  was 
contracted  for  in  1935,  and  delivered  at  prices  prevailing  at  the 
date  of  contract.’’  I  find  that  that  is  not  the  case,  that  there 
are  40,081  bags  which  were  delivered  after  January  6,  which 
were  not  on  contract  as  of  January  6. 

Q.  In  other  words,  Mr.  Barnes,  at  the  bottom  of  this  sched¬ 
ule  following  the  word  “note’’  you  want  to  amend  the  state¬ 
ment  as  follows:  “All  processing  tax  paid  sugar  sold  after  Jan¬ 
uary  6, 1936  except  40,0S1  bags  was  contracted  for  in  1935 
575  and  delivered  at  prices  prevailing  at  the  date  of  con¬ 
tract”? 

A.  That  is  correct. 

Mr.  Maiden.  Does  the  Member  understand  that  amend¬ 
ment? 

Member  McDonald.  Yes.  Mr.  Barnes,  going  back  for  a 
moment  to  Exhibit  E — do  you  have  that  before  you? 

The  Witness.  Yes,  sir. 

Member  McDonald.  Look  at  the  last  page  and  the  last  line 
of  figures.  Under  the  number  of  bags  invoiced,  you  have  S33,- 
006  bags. 

The  Witness.  That  is  correct. 

Member  McDonald.  Should  that  be  the  total  of  the  5  entries 
following? 

The  Witness.  It  is  not.  There  are  various  shortages  and 
discrepancies  in  the  actual  amounts  received.  The  shipment 
would  be  short,  and  there  would  be  a  claim  against  the  insur¬ 
ance  companies  rather  than  a  new  invoice  issued,  so  that  the 
amounts  shown  there  are  merely  the  amounts  which  were 
stated  to  have  been  received  on  the  statements  of  Balfour, 
Guthrie  &  Company. 

Member  McDonald.  I  have  made  a  quick  addition  of  those 
last  five  entries  under  the  five  places  of  arrival,  and  they  total 
more  than  the  number  of  bags  invoiced. 

48491S— 42 - 9 
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The  Witness.  By  300,  is  it  not? 

Member  McDonald.  224  more. 

The  Witness.  Yes. 

Member  McDonald.  What  is  the  explanation  for 

576  that,  if  you  know? 

1  The  Witness.  I  could  not  give  an  explanation.  It 

would  be  an  assumption. 

Member  McDonald.  At  all  events,  the  833,006  is  the  mere 
total  of  the  number  of  bags  shown  on  the  so-called  invoices? 

The  Witness.  That  is  correct. 

Member  McDonald.  And  the  5  following  entries  under  each 
of  the  5  ports  is  a  notation  taken  from  a  total  or  aggregate  of 
the  statements  of  Balfour,  Guthrie  &  Company  back  to  Insular? 

The  Witness.  That  is  correct. 

Member  McDonald.  And  you  are  not  responsible  for  any 
discrepancy? 

The  Witness.  If  I  may  be  allowed  to  elaborate  a  bit  on  that? 

Member  McDonald.  Yes. 

The  Witness.  On  each  of  the  steamers,  you  will  note  that  in 
most  cases  there  is  a  slight  discrepancy  between  the  total  num¬ 
ber  of  bags  invoiced  and  the  total  received,  perhaps  slightly  over 
or  slightly  under,  but  the  totals  received  are  substantially  the 
total  invoiced,  as  evidenced  by  the  fact  that  in  over  800,000 
bags,  there  is  a  discrepancy  of  something  like  200. 

Member  McDonald.  It  is  very  slight? 

The  Witness.  Yes. 

577  By  Mr.  Maiden  : 

Q.  In  other  words,  Mr.  Barnes,  under  these  last  five 
columns,  the  totals  of  figures  147.374  under  the  first  column  and 
151,551  under  the  second  column,  and  114,294  under  the  third 
column  and  214,073  under  the  fourth  column,  and  205,938  rep¬ 
resent  the  total  amount  of  sugar  actually  accounted  for  by  Bal¬ 
four,  Guthrie  &  Company  in  these  monthly  statements  to 
Insular? 

A.  Those  totals  represent  the  entire  amount  shown  as  re¬ 
ceived.  From  that  amount  would  have  to  be  deducted  the 
number  of  bags  which  were  lost  in  repacking  and  various  losses, 
miscellaneous  losses,  to  get  the  amount  which  was  actually  un¬ 
accounted  for. 

i  Q.  Would  those  monthly  statements  show  the  amounts  actu¬ 
ally  accounted  for? 

A.  They  do. 

Q.  And  from  those  monthly  statements  it  can  be  determined 
the  amount  of  sugar  lost,  and  so  forth? 

A.  That  is  correct. 
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Q.  And  this  833,006  bags  under  the  column  designated  Num¬ 
ber  of  Bags  Invoiced,  that  is  simply  the  total  taken  from  the 
invoices? 

A.  That  is  correct. 

Q.  Now,  Mr.  Barnes,  getting  back  to  the  schedule  which  you 
have  testified  that  you  prepared  and  to  which  you  have 
578  just  added  the  amendment  occurring  at  the  bottom  of 
the  schedule,  will  you  explain  just  from  what  source  you 
took  the  figures  appearing  on  this  schedule? 

A.  The  figures  appearing  on  this  schedule  were  taken  from 
the  statements  rendered  by  Balfour,  Guthrie  &  Company  and 
its  various  branches  to  the  petitioner  in  this  case. 

Q.  What  do  they  represent? 

A.  They  represent  the  net  amount  credited - 

Mr.  Halstead  (interposing).  I  object. 

Mr.  Maiden.  Upon  what  grounds,  Mr.  Halstead?  I  would 
like  you  to  state  your  grounds  of  objection. 

Member  McDonald.  He  is  going  to. 

Mr.  Halstead.  If  your  Honor  please,  Mr.  Barnes,  acting  for 
counsel,  discussed  this  schedule  with  me  this  morning,  and  my 
objection  which  can  perhaps  be  cured,  is  this.  This  Respond¬ 
ent’s  Exhibit  E  is  a  transcript  of  certain  definite  exhibits  in 
evidence.  This  exhibit  is  a  selection  of  certain  figures - 

Member  McDonald  (interposing).  Referring  to  the  docu¬ 
ment  he  is  testifying  on? 

Mr.  Halstead.  Yes. 

Member  McDonald.  It  is  not  an  exhibit  yet. 

Mr.  Halstead.  No.  A  selection  of  certain  figures  and  totals 
from  Balfour,  Guthrie  &  Company’s  report,  and  the  question 
that  Mr.  Maiden  has  just  asked  the  witness  calls  for  a 
579  conclusion  of  the  witness  requiring  in  effect  the  state¬ 
ment  of  an  opinion.  May  I  ask  the  question 
be  read? 

(Question  is  repeated.) 

Mr.  Halstead.  The  answer,  I  assume,  which  would  be  made 
is  the  total  of  this  exhibit,  “The  net  realized  on  processing  tax 
paid  sugar  sold  by  Balfour,  Guthrie  &  Company.”  That  is  a 
long  jump  from  the  figures  shown  in  the  Balfour,  Guthrie  & 
Company  report,  in  other  words,  it  represents  Mr.  Barnes’  con¬ 
clusions  based  on  this,  and  based  on  all  of  the  figures  in  the 
Balfour,  Guthrie  &  Company  report.  I  think  that  there  is  not 
much  difference  between  us  in  this  issue,  but  I  would  like  to  have 
both  the  question  and  this  exhibit  if  it  is  offered  in  evidence, 
leave  out  any  conclusions  of  the  witness,  in  other  words,  I  am 
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not  going  to  object  to  these  figures  as  being  transcribed  from 
Balfour,  Guthrie  &  Company’s  reports  which  are  already  in 
evidence.  I  am  going  to  object  to  the  exhibit  if  it  states  at 
the  top  that  it  is  the  net  realized  on  processing  tax  paid  sugar, 
because  I  am  not  sure  that  that  is  true.  That  is  a  matter  of 
argument. 

Member  McDonald.  The  Board  would  not  be  concluded  by 
any  title  on  a  piece  of  paper.  It  is  really  the  contents  of  the 
paper,  such  as  your  so-called  invoice.  We  consider  what  the 
heart  of  the  paper  really  means  instead  of  what  somebody  has 
designated  it  as.  Suppose  we  get  an  answer  to  this  question  and 
see  wrhat  the  witness  is  going  to  say,  and  you  can  move 

580  to  strike. 

Mr.  Halstead.  I  would  just  like  to  say  one  further 
word,  and  that  is  that  if  this  case  goes  to  the  Circuit  Court  of 
Appeals,  that  court  may  not  be  as  well  informed  or  as  careful 
and  exhibits  that  are  incorrectly  described  in  an  agrumentative 
manner  might  well  have  a  very  unfortunate  effect  on  petitioner’s 
case,  but  I  will  be  glad  to  withdraw  my  objection  and  renew  it 
after  the  answer. 

Member  McDonald.  Do  you  want  the  question  read,  Mr. 
Barnes? 

The  Witness.  I  think  I  remember  it.  These  amounts  repre¬ 
sent,  quoting  more  or  less  verbatim  from  the  statements  them¬ 
selves,  the  amounts  passed  to  Insular’s  credit  for  the  month. 
They  represent  the  net  proceeds  from  the  sale  of  the  number 
of  bags  of  sugar  reported  on  the  statements  headed  Manda- 
layung  1935  crop. 

Member  McDonald.  Not  intending  in  any  sense  to  say  that 
it  is  net  income  or  net  profits  or  anything  of  that  sort,  but  net 
proceeds. 

The  Witness.  Net  proceeds. 

Member  McDonald.  Of  shipments  from  Insular  to  Balfour, 
Guthrie  &  Company,  and  duly  accounted  for  by  Balfour,  Guthrie 
&  Company? 

The  Witness.  That  is  correct. 

Member  McDonald.  There  is  no  objection  to  that,  is 

581  there,  Mr.  Halstead? 

Mr.  Halstead.  May  I  ask  a  question? 

Member  McDonald.  Yes. 

Mr.  Halsted.  At  some  of  the  periods  covered  by  this  exhibit, 
there  were  two  crop  years  being  sold  at  the  same  time  by  Balfour, 
Guthrie  &  Company.  Now,  in  the  making  up  of  this  exhibit, 
you  have  adopted  the  theory  that  these  shipments  belonged  to 
a  certain  crop  year  and  that  these  shipments  are  identifiable 
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as  being  sugar  produced  in  that  crop  year  as  distinguished  from 
the  other  sugar  present  at  the  same  time  in  either  Balfour. 
Guthrie  &  Company  or  Insular’s  possession. 

The  Witness.  That  is  correct.  As  so  indicated  by  the  cap¬ 
tions  on  the  individual  statements  themselves,  by  the  fact  that 
there  were  two  statements  rendered  in  the  months  when  there 
were  two  crops  on  hand. 

Mr.  Halstead.  In  a  word,  I  do  not  want  to  admit  that  this 
sugar  could  be  identified  by  crop  years.  There  is  some  evidence 
in  the  record  that  it  was  impossible  to  identify  it,  that  this  crop 
year  method  of  reporting  by  Balfour,  Guthrie  &  Company  to 
Insular  was  a  mere  bookkeeping  arrangement. 

Member  McDonald.  And  not  conclusive? 

Mr.  Halstead.  And  not  conclusive  as  to  just  what  sugar  was 
particular  sugar  and  just  what  price  it  was  sold  at. 

Member  McDonald.  All  that  Mr.  Barnes  knows  is  what  he 
gets  from  the  records. 

582  Mr.  Halstead.  Yes. 

Member  McDonald.  He  does  not  have  any  personal 
knowledge  about  it,  and  that  we  understand.  This  document 
which  has  not  yet  been  offered  is  based  upon  records  and  not 
upon  anything  other  than  that — simply  from  observation  of 
the  entries  in  the  records.  If  there  is  anything  in  the  records 
from  which  you  can  argue  that  this  is  subject  to  question  for 
one  reason  or  another,  then  you  have  a  perfect  right  to  argue 
about  it,  but  I  think  that  he  is  also  at  liberty  to  say  that  “I  have 
made  up  a  condensation  of  the  records  already  before  the 
Board,  and  this  is  it.  I  have  prepared  it,  scrutinized  it,  and  it 
is  mathematically  correct.”  Then  if  it  needs  any  explanation, 
we  can  get  it  from  him. 

I  do  believe  that  I  am  in  agreement  with  you  that  the  title 
on  it  now  is  somewhat  misleading.  It  might  be  a  net  profit 
or  net  income  or  net  proceeds.  I  will  ask  the  witness — would 
you  call  it  net  proceeds? 

The  Witness.  Yes. 

Member  McDonald.  Can  we  insert  “proceeds”  after  the 
word  “net”,  and  remove  your  objection  to  the  title?  Or  we 
can  add  something  to  the  title,  perhaps. 

Mr.  Halstead.  It  will  cure  it  in  my  own  mind  if  you  can 
add  to  the  title  “as  per  reports  by  Balfour,  Guthrie  &  Com¬ 
pany.” 

Member  McDonald.  Is  there  any  objection  to  that? 

Mr.  Maiden.  Not  a  bit  on  earth,  because  that  is  just 

583  exactly  what  we  took  it  from. 
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Member  McDonald.  Change  that  on  the  original  document. 
Put  the  word  “proceeds’’  in  after  “net”,  and  then  after  “limited” 
put  in  whatever  was  suggested. 

(The  witness  complies.) 

By  Mr.  Maiden  : 

Q.  Mr.  Barnes,  do  the  monthly  statements  of  Balfour.  Guth¬ 
rie  &  Company  to  Insular  show  positively  on  their  face  that 
during  the  month  of  March,  1935.  that  the  Los  Angeles  office 
of  Balfour,  Guthrie  &  Company  did  not  account  for  any  sales 
from  Insular  Sugar  for  that  month? 

A.  There  was  an  accounting  made  for  sales  of  Insular  Sugar, 
but  it  referred  to  the  Bamban  Account  which  has  been,  as  I 
have  stated,  was  old  crop  sugar. 

Q.  Was  what? 

A.  Old  crop  sugar. 

Mr.  Halstead.  I  ask  that  that  portion  of  the  answer  be 
stricken. 

Member  McDonald.  Overruled. 

By  Mr.  Maiden  : 

Q.  W’hat  do  you  mean  by  “old  crop?” 

A.  I  have  stated  from  testimony  given  in  this  case,  the  Bam¬ 
ban  refinery  operated  until  the  fall  of  1934,  at  which  time  the 
refinery  eventually  was  moved  to  Mandalayung. 

Member  McDonald.  That  is  what  Burgers  testified 
to? 

584  The  Witness.  That  is  correct.  The  first  month  that 
processing  was  done  at  Mandalayung  was  in  February, 
1935,  so  Bamban  evidently  on  the  statements  refers  to  the 
Bamban  refinery,  and  would  be  old  crop  sugar,  “Old  crop” 
meaning  the  previous  crop  year. 

Member  McDonald.  1934  production? 

The  Witness.  Yes. 

Member  McDonald.  What  bearing  does  that  have  on  your 
last  answer? 

The  Witness.  He  asked  if  there  was  an  accounting  for  sales. 
There  was  an  accounting,  but  not  for  the  purpose  of  this 
schedule.  No  tax  paid  sugar. 

Member  McDonald.  No  tax  paid  sugar? 

The  Witness.  The  Bamban  sugar  was  not  tax  paid  sugar. 

Mr.  Gambil.  His  statement  was  as  to  Los  Angeles. 

By  Mr.  Maiden  : 

Q.  In  other  words,  during  the  month  of  March,  1935,  accord¬ 
ing  to  these  statements,  Balfour,  Guthrie  &  Company  did  not 
account — the  Los  Angeles  office  of  Balfour,  Guthrie  &  Com- 
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pany — did  not  account  for  the  sale  of  any  processing  tax  paid 
sugar  or  new  crop  sugar? 

A.  That  is  correct. 

Member  McDonald.  When  did  the  tax  take  effect  on  sugar? 
Mr.  Maiden.  September  12,  1934,  in  the  Philippine  Islands. 

By  Mr.  Maiden  : 

585  Q.  Now,  Mr.  Barnes,  from  the  statements  rendered  by 
Balfour,  Guthrie  &  Company  to  Insular,  does  you  ex¬ 
hibit  show  that  the  Tacoma  office  of  Balfour,  Guthrie  &  Com¬ 
pany  accounted  to  Insular  during  the  month  of  March,  1935, 
for  the  sale  of  2010  bags  of  tax  paid  sugar? 

A.  That  is  correct. 

Q.  Does  it  show  the  amount  that  Balfour,  Guthrie  &  Com¬ 
pany  received  for  that  sugar  for  those  2010  bags? 

A.  It  shows  the  amount  which  was  credited  to  Insular’s  ac¬ 
count  on  the  books  of  Balfour,  Guthrie  &  Company,  the  net 
proceeds  of  the  sale  of  the  sugar. 

Member  McDonald.  We  can  find  that  from  the  document. 
Do  you  intend  to  offer  this? 

Mr.  Maiden.  I  intend  to  offer  it. 

Member  McDonald.  Then  there  is  no  point  in  having  the 
witness  repeat  the  contents  of  the  paper.  Let  us  have  it  offered 
and  if  we  need  any  explanation,  we  can  get  it. 

Mr.  Maiden.  I  just  wanted  to  be  sure  that  the  exhibit  would 
be  properly  identified  and  explained  so  that  there  would  be  no 
question  as  to  what  its  meaning  was. 

By  Mr.  Maiden  : 

Q.  Now,  Mr.  Barnes,  will  you  explain  the  significance  of  the 
columns  appearing  on  this  schedule  under  1936?  Just  what 
significance  do  they  have,  and  how  do  they  relate  to  the  tax- 
paid  sugar? 

586  A.  The  columns  under  the  caption  1936  reflect  the 
reporting  by  Balfour,  Guthrie  &  Company  of  the  Man- 

dalayung  1935  crop  of  sugar  which  was  on  hand  and  still  unsold, 
and  they  continued  to  report  the  sale  of  that  sugar  until  it  was 
exhausted.  As  it  happened,  some  offices  were  exhausted  by 
the  end  of  March  and  others — I  think  all  was  exhausted  by  the 
end  of  April,  and  some  late  charges  or  expenses  came  through 
as  late  as  May. 

Q.  In  other  words,  those  5  columns  from  January  to  May 
represent  the  amount  of  tax  paid  sugar  which  Balfour,  Guthrie 
&  Company  had  on  hand  January  6,  1936,  unsold? 

A.  January  1st. 

Mr.  Halstead.  I  object  to  that. 

Member  McDonald.  Why? 
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Mr.  Halstead.  That  is  a  conclusion  that  is  based  on  some 
theory  of  tracing  the  sugar  that  is  as  intricate  as  anything 
imaginable. 

Member  McDonald.  I  will  overrule  your  objection. 

By  Mr.  Maiden: 

Q.  Mr.  Barnes,  are  all  of  the  figures  on  this  schedule  taken 
from  these  monthly  statements  which  the  petitioner  has  offered 
in  evidence? 

A.  All  with  the  exception  of  one. 

Q.  What  figure  is  that,  and  explain  all  about  it? 

A.  In  the  month  of  March,  under  the  column  In  San 

587  Francisco,  there  are  two  figures,  one  with  a  number  of 

bags,  1148.  and  the  amount  85.097.55,  at  which  there 

appear  asterisks  and  a  note  at  the  bottom  “adjustment  of  num¬ 
ber  on  March  statement.” 

That  adjustment  arose  in  this  manner, — at  the  end  of  March, 
the  statement  of  Mandalayung  old  crop  sugar  showed  on  hand 
1148  bags.  There  was  no  report  in  San  Francisco  for  old  crop 
sugar  until  November  of  1936,  at  which  time  a  statement  was 
made  stating  that  in  the  month  of  March  through  on  error,  a 
portion  of  old  crop  sugar  had  been  accounted  for  on  the  state¬ 
ment  relating  to  new  crop. 

The  adjustment  made  in  November  involved  14S  bags  and 
there  was  no  subsequent  accounting  for  the  1,000. 

An  assumption  which  might  be  made  would  be  that  there 
was  merely  an  error  of  1,000  bags,  and  in  pursuing  that  assump¬ 
tion,  I  have  placed  a  value  on  the  1,000  bags  which  were  stated 
to  be  on  hand  at  the  end  of  March,  in  the  same  value  which  wTas 
placed  on  the  148  bags,  per  bag  by  Balfour,  Guthrie  &  Company. 

Member  McDonald.  Well,  it  seems  to  me  that  is  a  pretty 
serious  error.  It  leaves  1,000  bags  unaccounted  for  in  both  of 
these  people’s  accounts. 

The  Witness.  It  was  accounted  for,  but  merely  in  the  new 
crop  of  sugar  as  contrasted  to  the  old  crop.  It  was  accounted 
for. 

Member  McDonald.  Accounted  for  in  the  debit  and 

588  credit  balances? 

The  Witness.  That  is  correct.  The  split  of  the  two 
crops  did  not  involve  a  total  credited  to  Insular’s  account  on 
Balfour  Guthrie’s  books  at  all.  Probably  there  was  never  any 
adjustment  made  for  the  new  statement  as  far  as  the  books 
themselves  were  concerned.  I  cannot  state  that  as  a  fact. 

By  Mr.  Maiden  : 

Q.  Do  those  statements  show,  Mr.  Barnes,  that  there  had 
been  an  error  made  with  respect  to  1,000  bags  of  sugar? 
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A.  They  say  that  an  error  had  been  made  as  recorded  old 
crop  sugar  sold  in  March  and  erroneously  reported  as  new  crop 
sugar,  and  they  stated  the  extent  of  that  error  to  be  148  bags. 
As  a  matter  of  fact,  the  statement  at  the  end  of  March  would 
be  1148  bags  yet  unsold. 

Member  McDonald.  Of  1935  sugar? 

The  Witness.  Yes,  sir.  This  is  March,  1936. 

Mr.  Maiden.  Does  the  Member  understand  that  situation? 

Member  McDonald.  Yes,  I  think  so.  I  am  not  entirely 
clear  as  to  how  the  1,000  bags  which  is  missing  from  the  account 
for  bags  alone,  how  the  value  of  that  has  been  taken  up  on  the 
debit  and  credit  between  these  two  people. 

The  Witness.  The  new  crop  of  sugar  was  merely  overstated 
by  that  number  of  bags  in  the  month  of  March. 

Member  McDonald.  The  new  crop  of  sugar  on  hand  at 
the  end  of  the  month,  or  the  new  crop  disposed  of  during 
the  month? 

589  The  Witness.  The  new  crop  disposed  of. 

Member  McDonald.  So  that  instead  of  disposing  of  a 

certain  number  of  bags  of  1936  production,  some  of  that  sugar 
so  reported  was  1935  production? 

The  Witness.  That  is  correct. 

Member  McDonald.  You  say  it  was  1148  bags  of  it  or  1,000 
bags? 

The  Witness.  The  additional  statement  in  November  said 
148,  but  since  there  was  1148  on  hand  as  per  the  presumably 
erroneous  statement  of  March  31, 1  say  it  was  1148. 

Member  McDonald.  So  that  the  dollars  and  cents,  the  debits 
and  credits  are  all  right,  but  so  far  as  the  actual  number  of  bags, 
it  is  still  out  1,000. 

The  Witness.  That  is  correct.  The  subsidiary  record  re¬ 
porting  bags. 

Member  McDonald.  Yes,  but  inasmuch  as  it  was  of  no  con¬ 
sequence  to  Insular  whether  they  were  accounting  for  1935 
sugar  or  1936  sugar  as  long  as  they  got  a  proper  accounting  for 
it,  it  was  not  cf  any  importance? 

The  Witness.  That  is  right. 

Member  McDonald.  I  think  I  understand  that.  Is  there 
any  question  in  your  mind  about  it,  Mr.  Halstead? 

Mr.  Halstead.  No,  your  Honor,  except  to  the  whole  theory 
on  which  this  schedule  is  computed,  that  there  may  be  other 
inaccuracies  in  attempting  to  identify  the  sugar  through 

590  this  method  of  crops. 

Member  McDonald.  That  is,  tracing  a  given  lot  at 
Manila  through  the  sale  to  the  purchaser? 
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Mr.  Halstead.  Yes.  I  am  not  sure  that  it  makes  any  differ¬ 
ence  to  the  petitioner  at  all,  without  having  time  to  check  up 
and  see  how  these  figures  compare  with  similar  figures. 

Member  McDonald.  I  will  give  you  an  opportunity  to  do 
that,  of  course.  Suppose  we  take  a  10-minute  recess  now. 

(Whereupon,  a  short  recess  was  taken,  after  which  the  hear¬ 
ing  is  resumed.) 

By  Mr.  Maiden  : 

Q.  Mr.  Barnes,  with  the  exception  of  the  1,000  bag  adjust¬ 
ment  that  you  have  indicated  that  you  made  on  this  schedule 
about  which  we  have  just  been  speaking,  is  that  the  only  adjust¬ 
ment  that  you  made  to  any  of  the  figures  appearing  on  this 
schedule? 

A.  That  is  correct. 

Q.  And  these  figures  appearing  on  this  schedule,  with  that 
one  exception,  are  taken  actually  from  the  statements  rendered 
by  Balfour,  Guthrie  &  Company  to  Insular  Sugar  Refining 
Corporation? 

A.  They  were. 

Q.  And  are  these  figures  correct  as  reflected  by  the  statement, 
with  the  exception  of  that  one  adjustment? 

A.  They  are  actual  transcriptions,  if  that  is  what  you 
591  mean  by  your  question. 

Q.  No.  Mr.  Barnes,  does  this  schedule  show  the  total 
number  of  bags  of  sugar — processing  tax  paid  sugar — for  which 
Balfour,  Guthrie  &  Company  accounted  to  Insular  in  its  Los 
Angeles  office,  San  Francisco  office,  Tacoma  office,  and  Seattle 
office,  and  Portland  office? 

A.  It  shows  the  total  which  they  accounted  for  as  being  sold. 
There  was  a  loss  of  4,178  bags  in  a  fire  at  Tacoma  in  the  month 
of  January,  1936,  which  was  accounted  for  but  not  as  being  sold. 

Q.  That  is  not  reflected  on  this  schedule? 

A.  It  is  not  reflected  on  this  schedule. 

Q.  But  you  do  have  another  schedule  -which  will  reflect  that 
loss? 

A.  That  is  correct. 

Q.  According  to  this  schedule,  how  many  bags  did  Balfour, 
Guthrie  &  Company  as  shown  by  its  own  statements,  report 
as  sold  during  the  period  shown  on  this  schedule? 

A.  The  total  number  of  bags  reported  amounted  to  828,728. 

Q.  And  how  much  does  this  schedule  show  w’as  the  net  pro¬ 
ceeds  realized  on  processing  tax  paid  sugar  sold  by  Balfour, 
Guthrie  &  Company  as  per  statements  of  Balfour,  Guthrie  & 
Company? 

A.  $3,375,748.99. 
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592  Q.  Now,  what  was  that  figure? 

A.  $3,375,748.99. 

Mr.  Maiden.  May  it  please  the  Board,  respondent  desires  at 
this  time  to  offer  this  schedule  as  Respondent’s  Exhibit  F. 

Mr.  Halstead.  No  objection  if  it  goes  in  under  the  same  con¬ 
ditions  as  the  other  schedule. 

Member  McDonald.  Received  on  that  understanding  as 
Exhibit  F.  • 

(Respondent’s  Exhibit  F  was  received  in  evidence.) 

Member  McDonald.  Opposite  March,  1935  and  under  Port¬ 
land  in  the  dollar  column  you  have  nothing.  Does  that  indi¬ 
cate  no  amount?  With  respect  to  other  places,  you  have  zero 
bags  and  zero  dollars.  You  do  not  have  either  zero  dollars 
under  Portland? 

The  Witness.  That  is  merely  a  typographical  error.  It 
should  be  zero  dollars  also. 

Member  McDonald.  Let  us  insert  it.  It  should  conform  to 
the  other  entries. 

The  Witness  (complies). 

Member  McDonald.  When  you  get  down  to  1936,  I  note 
under  San  Francisco  entries,  entries  made  in  parenthesis.  .What 
does  that  mean? 

The  Witness.  The  S307.86  reflects  an  excess  of  expenses 
paid  during  the  month  over  receipts  for  sugar  sold,  which 

593  would  be  a  debit  to  Insular’s  account  rather  than  a  credit. 
The  brackets  on  the  $5,097.55  and  the  $26,459.75  are 

merely  intended  to  bracket  them  together  as  both  applying  to 
the  month  of  March. 

The  last  two  figures  represent  charges  paid  by  Balfour,  Guth¬ 
rie  &  Company  applying  to  the  sugar  involved  in  these  state¬ 
ments,  which  were  made  after  the  sugar  was  disposed  of. — 
miscellaneous  charges. 

Member  McDonald.  Now,  there  are  discrepancies  between 
the  totals  here  and  the  totals  shown  on  Exhibit  E,  is  that  right? 

The  Witness.  The  828,778  plus  the  4,178  destroyed  by  fire 
at  Tacoma,  making  a  total  of  832,956  bags,  which  is  a  50  bag 
discrepancy  there  with  the  total  invoices. 

Member  McDonald.  With  the  total  number  of  bags  invoiced 
according  to  Exhibit  E? 

The  Witness.  Yes.  And  there  is  an  approximate  270  bags 
discrepancy  as  compared  with  the  total  amount  received  of 
bags  lost  and  repacking. 

Member  McDonald.  But  those  two  items  account  for  the 
discrepancies  not  in  the  totals  but  in  the  totals  for  the  various 
places?  The  Los  Angeles  total  of  Exhibit  F  differs  from  the 
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total  on  Exhibit  E.  I  do  not  believe  any  of  the  totals  for  the  5 
places  are  in  entire  agreement. 

The  Witness.  That  is  accounted  for  by  the  fact  that 

594  in  every  month  there  were  transfers  for  the  various 
branches,  the  totals  of  which  transfers  would  balance 

for  the  whole  amount  of  sugar  involved,  but  which  would  make 
the  actual  sugar  disposed  at  each,  probably  different  from  the 
amount  received  from  Manila  at  each  branch. 

Member  McDonald.  So  that  if  I  understand  you,  the  receipts 
at  Tacoma  on  Exhibit  E  of  114,000-odd  bags  might  be  reflected 
as  disposed  of  by  Balfour,  Guthrie  &  Company  at  another 
place? 

The  Witness.  That  is  correct.  The  receipts  reflect  merely 
the  amount  received  by  steamer  at  Manila,  and  not  received  by 
inter-company  transfers. 

Member  McDonald.  So  there  might  have  been  and  were.  I 
imagine,  shipments  from  Tacoma  to  one  of  these  other  places 
for  sale  and  delivery  to  the  final  customer?1 

The  Witness.  There  were  a  number  of  such  transactions. 

Member  McDonald.  And  in  those  cases,  the  disposition 
would  be  reflected  on  statements  from  the  place  where  the  final 
dispositions  were  made  rather  than  where  the  shipments 
arrived? 

The  Witness.  That  would  be  reflected  in  the  inter-company 
transfers  as  in  or  out.  depending  upon  the  transfers  themselves. 

Member  McDonald.  There  is  a  difference  between  the  entry 
of  the  total  charges  to  Balfour,  Guthrie  &  Company  and  the 
totalling  accounting  from  Balfour,  Guthrie  &  Company  to 
Insular? 

595  The  Witness.  They  are  not  related,  of  course. 

Member  McDonald.  They  are  not? 

The  Witness.  The  total  charges  represent  the  amount 
charged  at  the  time  of  shipment. 

Member  McDonald.  I  see.  That  was  a  figure  roughly  ar¬ 
rived  at  for  purposes  of  bookkeeping,  was  it  not? 

The  Witness.  It  was  the  amount  stated  on  the  invoice — 
whatever  it  was. 

Member  McDonald.  I  mean,  it  was  a  temporary  debit — we 
can  call  it  that — from  Insular  to  Balfour.  Guthrie  <fc  Company 
depending  upon  the  final  disposition  in  the  market. 

The  Witness.  According  to  Mr.  Burgers,  it  was  the  amount 
they  ultimately  hoped  to  obtain. 

By  Mr.  Maiden: 

Q.  Mr.  Barnes,  have  you  prepared  a  schedule  captioned  In¬ 
sular  Sugar  Refining  Corporation,  Comparison  of  Anticipated 
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Value  of  Process  Tax  Paid  Sugar  consigned  to  Balfour  Guthrie 
&  Company,  Limited,  with  realized  value? 

A.  I  have. 

Q.  I  will  ask  you  to  state  whether  this  summary  is  based  upon 
Respondent’s  Exhibit  E  and  F  just  now  offered? 

A.  It  is. 

Q.  I  hand  you  this  schedule  about  which  you  have  just  testi¬ 
fied,  and  ask  you  if  this  is  the  schedule  to  which  you  have 
referred? 

596  A.  It  is  a  typewritten  copy  of  the  schedule  to  which  I 
referred. 

Q.  And  you  made  those  schedules? 

A.  That  is  correct. 

Q.  Now,  Mr.  Barnes,  will  you  just  explain  this  schedule  to 
the  Member,  taking  into  consideration  Respondent’s  Exhibits 
E  and  F? 

A.  The  total  amount  of  the  various  columns  representing  the 
branch  of  the  Balfour,  Guthrie  &  Company  which  were  taken 
from  respondent’s  Exhibit  F  are  restated  on  this  schedule  by  the 
various  branches,  totalling  as  to  Exhibit  F,  828,778  bags  and  the 
total  amount  credited  to  Insular  of  83.375.748.99.  To  that 
has  been  added  a  theoretical  value  of  the  sugar  destroyed  by 
fire  at  Tacoma  during  January  1936.  That  was  valued  at  the 
price  prevailing  in  December  1935.  which  was  84.55. 

Member  McDonald.  Why  did  you  select  December  1935? 
The  Witness.  It  also  prevailed  until  January  6,  1936. 
Member  McDonald.  What  was  the  date  of  the  fire,  or  do 
you  have  that? 

The  Witness.  I  do  not  have  that  exact  date. 

By  Mr.  Maiden  : 

Q.  You  know  it  occurred  in  January? 

A.  I  know  it  occurred  in  January.  The  sugar  could  have 
been  valued  at  either  84.55  or  84.70,  and  I  choose  the 

597  lesser  of  the  two  to  avoid  the  argument  over  the  exact 
date  of  the  fire. 

Q.  What  was  the  prevailing  price  on  January  6, 1936? 

A.  84.55. 

Q.  After  January  6, 1936,  did  that  price  decrease  or  increase? 
A.  It  increased  to  84.70  f.  o.  b.  San  Francisco  basis  price. 

Q.  Was  it  ever  lower  during  January  1936  than  84.55? 

A.  Not  for  spot  sales  of  sugar. 

Member  McDonald.  By  taking  the  lower  of  all  possible  val¬ 
ues,  do  you  think  you  benefitted  the  petitioner  in  this  compu¬ 
tation? 

The  Witness.  That  was  my  intention. 
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By  Mr.  Maiden  : 

Q.  In  other  words,  in  this  computation,  all  doubts  have  been 
resolved  in  favor  of  the  petitioner? 

A.  That  is  correct. 

Q.  Now,  go  ahead. 

A.  That  §4.55,  that  was  reduced  by  2  percent  discount,  and 
the  agent’s  selling  commission  of  1 y2  percent  per  bag  which  gave 
a  value  on  4,178  bags  of  818,341.42.  That  added  to  the  original 
amount  which  was  actually  credited  to  Insular  made  an  ad¬ 
justed  value  of  832,956  bags  of  sugar,  83,394,090.41. 

598  Member  McDonald.  Which  you  denominate  as  the 
actual  Manila  f.  o.  b.  value  of  the  sugar  sold.  It  should 

be  sold  and  burned. 

The  Witness.  Yes,  that  is  correct. 

Member  McDonald.  All  right. 

The  Witness.  Below  that  computation  appears  figures 
which  have  been  taken  from  Respondent’s  Exhibit  E,  and  they 
have  been  itemized  according  to  various  categories  which  were 
listed  on  the  invoices  themselves.  The  F.  A.  S.  Manila  value 
as  stated  on  the  invoices,  a  total  of  833,006  bags,  82,843,681.13. 
Wharfage  charges  on  833,006  bags  is  838,091.03.  Processing 
♦a::  on  833,006  bags,  8445,678.21,  making  a  total  of  S3 ,327 ,450.37. 
A  comparison  of  the  amounts  originally  billed  or  originally 
listed  on  the  invoices  with  the  value  of  the  bags  reported  on  the 
statements  reveals  an  excess  over  the  amounts  listed  on  the 
invoices  of  866,640.04. 

Q.  In  other  words,  according  to  this  schedule  as  taken  from 
Respondent’s  Exhibits  E  and  F,  which  themselves  were  taken 
from  the  monthly  statements  of  Balfour,  Guthrie  &  Company 
to  Insular,  it  is  shown  that  Insular  received  866,640.04  in  excess 
of  the  total  amount  debited  Balfour,  Guthrie  &  Company  on 
the  invoices? 

A.  By  placing  a  theoretical  value  on  the  sugar  destroyed  by 
fire,  that  is  the  case. 

Member  McDonald.  Are  there  any  entries  in  the 

599  books  as  to  whether  there  was  any  recovery  by  anyone 
for  that  destruction? 

The  Witness.  There  was  no  entry  on  the  statements.  I  did 
not  have  the  books  themselves. 

Mr.  Gambil.  There  is  evidence  in  the  record  that  insurance 
was  carried.  That  evidence  was  taken  on  the  Pacific  Coast 
that  the  sugar  was  covered  by  insurance. 

Member  McDonald.  What  would  be  your  position  on  the 
law  if  a  certain  amount  was  recovered  from  an  underwriter? 
Should  that  be  added  to  the  gross  sales  value? 
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Mr.  Gambil.  I  think  it  should,  and  that  is  the  reason  that 
Mr.  Barnes  has  accounted  for  that  burned  and  destroyed  sugar 
on  the  assumption  that  insurance  was  recovered. 

Member  McDonald.  Do  you  agree  with  that? 

Mr.  Halstead.  I  should  think  so.  In  effect,  the  sugar  that 
was  burned  should  be  eliminated  from  the  picture  so  that  you 
would  not  get  a  refund  on  it  if  the  refund  should  be  allowed  in 
this  proceeding,  because  we  already  have  the  money  from  the 
insurance  company. 

Member  McDonald.  If  you  eliminate  it  on  one  side,  you 
have  to  eliminate  it  all  the  way  through  from  the  units  and  the 
tax  paid  and  all  of  that. 

Mr.  Gambil.  There  is  also  evidence  in  the  record  that  the 
value  of  the  sugar  was  increased  for  insurance  purposes  in  the 
amount  of  the  tax,  and  therefore  I  assume  that  if  recov- 

600  ery  was  made,  it  was  made  at  a  value  which  included  the 
tax  because  of  the  fact  that  the  evidence  thus  far  does 

show - 

Mr.  Halstead  (interposing).  I  would  like  to  ask  Mr.  Gambil 
to  refer  to  the  page  where  that  appears? 

Mr.  Gambil.  If  I  can  put  my  hand  on  it.  I  will  surely  do  it. 

Member  McDonald.  You  can  probably  brief  it.  I  do  not  re¬ 
call  that,  but  it  may  be  in  the  record. 

Mr.  Gambil.  It  is. 

Mr.  Halstead.  I  think  what  Mr.  Gambil  has  in  mind  is  a 
statement  somewhere  in  Mr.  Burgers’  testimony,  which  was  an 
answer  to  one  of  your  questions  that  in  computing  these  so- 
called  F.  A.  S.  Manila  values  on  the  invoice,  an  attempt  was 
made  to  fix  the  price  that  would  be  sufficient  to  cover  the  value 
and  also  the  processing  tax  was  added  or  included  in  there  for 
insurance  purposes.  If  he  means  that,  I  am  aware  of  that. 

Member  McDonald.  There  is  nothing  in  the  record  with 
respect  to  the  actual  amount  received  from  an  underwriter  on 
this  loss  of  sugar? 

Mr.  Gambil.  The  thing  that  I  referred  to  is  this,  that  there 
is  correspondence  in  the  record — I  can  get  it  but  it  will  take 
time — where  the  question  was  propounded  in  effect  shall  we 
insure  this  sugar  as  the  value  of  the  sugar,  or  the  value  of  the 
sugar  plus  the  processing  tax,  and  the  answer  was  “plus  the 
processing  tax.”  That  is  in  the  record. 

601  Member  McDonald.  I  do  not  think  that  is  particu¬ 
larly  important,  is  it? 

Mr.  Gambil.  It  just  is  this,  that  the  sugar  was  insured  at  the 
value  of  the  sugar  plus  the  processing  tax,  therefore  I  assume 
that  if  recovery  was  had,  that  it  would  include  the  process¬ 
ing  tax. 
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Member  McDonald.  Assuming  the  underwriter  accepted 
that  value  in  paying  the  loss. 

Mr.  Gambil.  That  is  right. 

Member  McDonald.  But  suppose  the  4,000  bags  had  been 
insured  at  an  approximate  value  of  $4.50  a  bag  and  at  the  time 
of  destruction,  the  market  was  off  $2.00  per  bag,  do  you  suppose 
the  underwriter  would  pay  $4.50  or  $2.50? 

Mr.  Gambil.  I  don’t  exactly  what  their  policy  was. 

Member  McDonald.  If  they  could  buy  4,000  bags  at  $2.50, 
why  should  they  pay  $4.50?  In  other  words,  the  value  of  the 
property  for  fire  insurance  purposes  is  not  conclusive.  It  should 
be  the  subject  of  definite  proof. 

Mr.  Halstead.  If  the  record  were  produced  to  show  that  this 
fire  loss  resulted  in  a  payment  of  the  full  amount  of  the  refund 
after  the  tax  had  been  held  unconstitutional,  if  the  insurance 
company  did  not  consider  that  the  tax  was  part  of  the  price — 
otherwise  they  would  not  have  paid  more  than  the  price  was 
less  the  tax. 

Mr.  Maiden.  Do  we  have  any  information  in  the  rec- 
602  ord  that  will  clear  that  point  up? 

Mr.  Halstead.  I  think  there  is  nothing  in  the  record 
on  the  point  at  all. 

Mr.  Maiden.  That  is  up  to  you  to  prove  that.  It  is  not  our 
worry. 

By  Mr.  Maiden  : 

Q.  Now,  Mr.  Barnes,  I  notice  on  the  bottom  of  this  schedule 
you  have  a  note.  Is  there  any  further  explanation  that  you 
would  care  to  make  with  respect  to  that  note  than  what  you  have 
already  indicated  on  the  schedule? 

A.  None  except  to  this  extent,  that  Judge  McDonald  pointed 
out  a  moment  ago  a  discrepancy  of  approximately  224  bags 
between  the  amounts  billed  originally  on  the  invoices  and  the 
amounts  received  and  they  have  accounted  for  50  bags  less  than 
the  amounts  billed,  and  an  examination  will  disclose  that  there 
were  approximately  270  bags  lost  in  repacking  the  sugar  into 
pockets,  and  various  minor  losses  around  the  various  branches, 
so  that  there  is  apparently  a  reconciliation  of  the  different 
amounts. 

Q.  Mr.  Barnes,  is  there  any  other  clarifying  statement  that 
you  would  care  to  make  with  respect  to  this  schedule? 

A.  I  know  of  none. 

Mr.  Maiden.  Now,  the  respondent  desires  to  offer  the 
schedule  just  explained  and  identified  by  Mr.  Barnes,  as  Re¬ 
spondent’s  Exhibit  G. 
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603  Mr.  Halstead.  No  objection  if  it  is  received  on  the 
same  conditions  as  the  other  schedule. 

Member  McDonald.  That  is  my  understanding.  It  will  be 
marked  Respondent’s  Exhibit  G. 

(Respondent’s  Exhibit  G  was  received  in  evidence.) 

By  Mr.  Maiden: 

Q.  Mr.  Barnes,  I  hand  you  Respondent’s  Exhibit  D  which 
purports  to  be  a  contract  entered  into  by  Balfour,  Guthrie  & 
Company,  Limited,  at  Seattle,  Washington  on  June  4,  1934, 
with  a  buyer  by  the  name  of  International  Brokerage  Com¬ 
pany,  Minneapolis,  Minnesota,  calling  for  the  sale  and  purchase 
of  25,000  bags  of  fine  granulated  sugar,  and  ask  you  to  state 
whether  or  not  you  have  seen  this  purported  contract  before? 

A.  I  have. 

Q.  I  will  ask  you,  Mr.  Barnes,  whether  or  not  you  made  any 
check  on  that  contract  with  the  invoices  of  the  delivery  of  sugar 
under  the  contract? 

A.  I  did. 

Q.  Will  you  just  explain  what  you  did  in  that  respect? 

A.  The  invoices  of  Balfour,  Guthrie  &  Company  to  their 
customers  reveal,  if  the  sale  is  a  contracted  sale,  the  number 
of  the  contract  on  which  such  sugar  is  being  delivered,  and  the 
amount  of  sugar  remaining  undelivered  at  that  date  on  con¬ 
tract.  I  traced  this  contract  number  19  at  Seattle  and  all  of 
the  deliveries  which  were  made  on  this  contract  at 

604  Seattle. 

Q.  And  those  deliveries  were  made  pursuant  to  this 
contract? 

A.  They  were. 

Q.  And  the  invoices  which  you  used  in  making  this  check, 
they  are  now  in  evidence,  are  they  not? 

A.  They  are. 

Q.  Now,  Mr.  Barnes,  at  what  price  was  that  25,000  bags  of 
sugar  sold  according  to  that  contract? 

A.  For  Seattle  and  Tacoma  delivery,  $3.95  basis  f.  o.  b.  San 
Francisco  less  2  percent  plus  22V2  cents  coast-wise  freight  and 
insurance.  For  Portland  delivery  $3.95  basis  f.  o.  b.  San  Fran¬ 
cisco  less  2  percent  plus  20  cents  coast-wise  freight  and  insur¬ 
ance.  For  San  Francisco  and  Oakland,  $4  basis  f.  o.  b.  San 
Francisco  less  2  percent. 

Q.  Now,  Mr.  Barnes,  I  will  ask  you  to  state  whether  or  not 
there  is  any  clause  on  the  face  of  this  contract  respecting  the 
passage  or  imposition  of  any  excise  tax  to  take  place  in  the 
future,  and  if  so,  I  will  ask  you  to  read  it. 

4S4918 — 42 - 10 
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A.  There  is  captioned  “Payment”  and  I  am  reading  a  portion 
of  it: 

“If  any  law  becomes  effective  after  the  hereof  of  any  char¬ 
acter  imposing  any  tax  upon  or  payable  by  the  vendor  because 
of  sales,  deliveries,  or  orders  hereunder,  the  vendee  shall  pay 
the  vendor  the  amount  of  such  tax.  Any  import, 

605  whether  excise  or  other  taxes  that  may  be  hereafter 
levied  on  either  raw  or  refined  sugar  affecting  any  portion 

of  this  contract  shall  be  for  the  buyer’s  account.” 

Q.  Now,  Mr.  Barnes,  what  is  the  date  of  that  contract? 

A.  The  contract  is  dated  June  4, 1934. 

Q.  Do  you  know  when  the  processing  tax  and  floor  stocks 
tax  became  effective  in  the  United  States? 

A.  I  do. 

Q.  What  date  was  that? 

A.  June  8,  1934. 

Q.  Then  that  contract  would  have  been  entered  into  four 
days  priod  to  the  effective  date  of  such  tax  in  the  United  States? 
A.  That  is  correct. 

Q.  I  believe  you  stated  that  you  checked  deliveries  under 
this  contract  made  at  the  Seattle  office  of  Balfour,  Guthrie  & 
Company? 

A.  That  is  true. 

Q.  And  I  believe  you  stated  that  you  checked  all  sugar  de¬ 
livered  from  the  Seattle  office  under  this  contract? 

A.  I  did. 

Q.  What  is  the  price  stated  in  that  contract  for  sugar  to  be 
sold  at  Seattle? 

A.  $3.95  basis  f.  o.  b.  San  Francisco. 

Q.  What  was  the  price  actually  received  by  Balfour, 

606  Guthrie  &  Company  for  the  sugar  delivered  in  Seattle 
under  that  contract  as  shown  by  the  invoices? 

A.  The  sugar  was  sold  at  $4.50  basis  f.  o.  b.  San  Francisco  less 
2  percent  plus  22%  cents  coast-wise  freight  and  insurance. 

Q.  Were  all  of  those  invoices  made  subsequent  to  June  8, 
1934? 

A.  They  were. 

Q.  With  respect  to  the  deliveries  under  that  contract  to  the 
offices  other  than  Seattle,  did  you  check  through  the  invoices? 
A.  I  have  not  checked  those. 

Member  McDonald.  Have  you  made  enough  check  on  the 
deliveries  under  this  contract  to  cover  the  full  25,000  bags? 

The  Witness.  The  total  contract  was  for  25,000  bags  to  be 
delivered  at  various  offices.  At  Seattle  alone,  approximately 
15,000  were  delivered. 
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Member  McDonald.  Were  to  be  delivered  to  the  Minne¬ 
apolis  house? 

The  Witness.  It  is  not  revealed  on  this  contract,  but  it  was 
actually  delivered  to  the  Pacific  Fruit  Company,  and  this 
brokerage  company  merely  handled  the  purchase  of  the  sugar. 
Member  McDonald.  It  was  delivered  on  its  order? 

The  Witness.  Yes. 

Member  McDonald.  Wherever  it  was  to  be  shipped? 
607  The  Witness.  Yes. 

Member  McDonald.  But  you  have  not  accounted  for 
all  of  the  25,000  bags? 

The  W itness.  No .  The  invoices  themselves  will  reveal  what 
was  done,  but  my  personal  observation  has  been  merely  of  the 
15,000  bags  sold  at  Seattle. 

By  Mr.  Maiden  : 

Q.  15,000  you  have  accounted  for? 

A.  Yes,  sir.  +  ••••••• 

630  Member  McDonald.  We  will  recess  now  until  2 
o’clock. 

(Whereupon,  at  12:55  o’clock  p.  m.,  a  recess  was  taken  until 
2  o’clock  p.  m.,  of  the  same  day.) 

631  afternoon  session 

(The  hearing  was  resumed  at  2  o’clock  p.  m.,  pursuant  to 
adjournment  for  the  noon  recess.) 

Member  McDonald.  The  hearing  will  proceed,  gentle¬ 
men.  •  ••••**• 

657  (Whereupon,  at  3  o’clock  p.  m.,  a  recess  was  taken 
until  10  o’clock  a.  m.,  Thursday,  September  19,  1940.) 
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658  Before  the 

United  States  Processing  Tax  Board  of  Review 
Washington,  D.  C. 

Thursday,  September  19,  1940. 

Docket  241 
In  the  Matter  of 

Insular  Sugar  Refining  Corporation,  petitioner, 

vs. 

Commissioner  of  Internal  Revenue,  respondent. 

The  above-entitled  matter  came  on  for  oral  argument  in 
Room  424,  Munsey  Building,  at  10  o’clock  a.  m.,  before  Member 
H.  Stewart  McDonald. 

Before :  Member  H.  Stewart  McDonald. 

Appearances:  On  behalf  of  the  Petitioner:  J.  Sterling  Hal¬ 
stead. 

On  behalf  of  the  Respondent  :  Sidney  Gambill,  Royal  E. 
Maiden,  Jr. 

659  proceedings 

Member  McDonald.  You  may  proceed. 

Mr.  Halstead.  If  Your  Honor  please,  since  the  last  hearing 
and  the  conclusion  of  testimony,  I  think  both  sides  have 
checked  the  mathematical  content  of  the  various  exhibits  that 
have  been  put  in  subject  to  check,  and  we  have  also  reached 
an  agreement  on  the  application  of  the  first  in-first  out  theory 
to  the  production  of  sugar  as  between  the  Philippines,  sales  in 
the  Philippines,  and  sales  in  the  United  States,  without  preju¬ 
dice  to  either  side  to  argue  as  to  whether  that  theory  is  appli¬ 
cable  or  not  to  the  case. 

The  conclusions  as  to  this  allocation  of  production  are  set 
forth  in  a  schedule  which  Mr.  Barnes,  for  the  Respondent,  and 
Mr.  Maroney,  for  the  Petitioner,  have  agreed  on,  and  I  would 
like  to  offer  that  in  evidence  now  as  Petitioner’s  Exhibit  38. 

I  should  say  in  connection  with  that,  that  it  will  revise  the 
marginal  computation  which  was  submitted  at  the  last  hearing 
to  a  very  small  extent,  and  that  either  in  a  subsequent  memo 
or  brief  or  application  for  findings  of  fact,  we  will  give  a  revised 
marginal  computation  based  on  these  new  production  figures. 
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We  haven’t  them  ready  this  morning  because  work  was  only 
completed  on  this  yesterday. 

I  can  say,  however,  and  will  state  as  part  of  my  argument, 
the  amount  which  the  taxpayer  claims.  We  have  corn- 

660  puted  that  portion.  But  some  of  the  figures  on  the 
Philippine  side  of  the  picture  have  not  been  completed. 

Member  McDonald.  As  I  understand  it,  there  is  no  objection 
to  the  receipt  of  these  two  pages  in  evidence,  Mr.  Maiden? 

Mr.  Maiden.  No. 

Member  McDonald.  Then  this  Exhibit  No.  38  for  the  Peti¬ 
tioner,  consisting  of  two  pages,  will  be  received  as  Exhibit  38. 

(Petitioner’s  Exhibit  No.  38  was  received  in  evidence,  and 
was  later  changed  and  substituted  for  petitioner’s  Exhibit  No. 
34.) 

Mr.  Halstead.  There  is  only  one  other  point  that  I  noticed  in 
going  over  the  record,  and  that  is  that  an  error  has  been  made 
by  the  reporter  on  page  378.  On  page  371  a  stipulation  was 
entered  into  by  counsel  as  to  the  amounts  of  the  January  6 
inventory - 

Mr.  Maiden  (interposing).  That  comes  under  the  testimony 
taken  on  September  5, 1940. 1  believe? 

Mr.  Halstead.  Yes,  that  is  correct. 

The  inventory  figures  were  first  mentioned  at  the  top  of  page 
371.  The  stipulation,  however,  appears  on  page  378,  and  at 
that  point,  instead  of  showing  the  Philippine  inventory  as  3,736 
bags,  as  had  been  stated  on  page  371,  the  reported  put  376  bags. 

Member  McDonald.  I  found  that,  and  also  there  is  a  mis¬ 
take  in  the  first  line  on  that  page. 

Mr.  Halstead.  Yes,  that  is  980  when  it  should  be 
90,980. 

661  Member  McDonald.  You  may  find  more  than  that  in 
the  record;  as  I  have  previously  suggested,  you  can  prob¬ 
ably  get  together  on  the  corrections  and  justify  some  kind  of  a 
stipulation  so  that  I  can  physically  make  the  corrections  in  my 
record  and  we  will  all  be  talking  about  the  same  thing.  If  there 
is  any  correction  that  one  of  you  thinks  is  important,  and  the 
other  won’t  agree  to  it,  and  that  is  brought  to  my  attention,  we 
perhaps  may  have  to  have  a  hearing  on  it,  but  I  doubt  if  that 
will  be  necessary. 

Mr.  Halstead.  I  have  only  had  a  chance  to  read  the  last  por¬ 
tion  of  the  record  rather  hurriedly,  but  I  haven’t  found  anything 
yet  except  this  one  that  seemed  to  be  material.  Of  course,  this 
is  quite  material. 

I  think  that  completes  all  the  tag-ends. 
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Member  McDonald.  Let  me  ask  both  of  you  a  question.  I 
have  gone  through  this  transcript  quite  hurriedly — and  I  say 
“this  transcript”,  excluding  the  depositions.  What  is  your  un¬ 
derstanding  as  to  whether  there  has  been  adduced  any  evidence 
with  respect  to  the  absence  of  any  agreement  by  the  Petitioner 
whereby  it  was  to  be  reimbursed  for  this  tax  or  to  recover  the 
tax  back  from  anyone?  I  am  referring  now  specifically  to  the 
i  provision  in  Section  902  of  the  Revenue  Act. 

Mr.  Gambill.  We  contend  that  the  record  shows  to  the  con¬ 
trary.  In  fact,  all  contracts  have  a  provision  whereby  the  pur¬ 
chaser  is  to  be  reimbursed — and  practically  all  sugar  is 
i  662  sold  under  contract — and  we  contend  that  the  record 
definitely  shows  that  there  were  outstanding  for  a  major 
!  portion  of  the  tax,  contracts  which  did  provide  specifically  that 
the  taxpayer  was  to  be  reimbursed  for  the  tax. 

Mr.  Halstead.  That  is  a  question  of  interpretation.  I  don't 
admit  anything  of  that  sort  at  all. 

Member  McDonald.  I  understand  that.  Mr.  Halstead,  but 
the  point  is  that  it  hasn't  been  overlooked? 

Mr.  Halstead.  No.  I  might  say  this,  in  order  to  make  our 
position  clear,  that  there  is  oneinstance  in  which  an  agreement 
was  made  with  two  purchasers  on  the  Pacific  Coast  that  in  the 
event  of  a  recovery  of  processing  taxes,  the  amount  would  be 
i  paid  over  to  the  purchaser.  That  is  Haas  Bros,  and  the  Pacific 
Fruit  &  Produce  Company. 

Now  there  is  also  proof  that  that  arrangement  was  entered 
i  into  in  the  absence  of  Mr.  Freeman,  and  it  was  immediately 
i  cancelled,  the  instructions  were  immediately  cancelled,  when  he 
returned  to  the  office,  but  they  were  not  cancelled  to  Haas  and 
the  Pacific  Fruit. 

Member  McDonald.  I  don’t  want  you  to  argue  the  point,  I 
simply  wanted  counsel  to  tell  me  whether  or  not  that  phase  of 
i  the  case  had  been  considered  and  attention  given  to  it,  simply 
so  that  it  had  not  been  overlooked  as  has  happened  in  other 
instances. 

Mr.  Maiden,  It  has  been  completely  covered  so  far 
663  as  we  were  able. 

Mr.  Gambill.  All  contracts  are  in  evidence,  every 
single  contract  entered  into. 

Member  McDonald.  Is  there  anything  further  to  be  entered 
in  the  way  of  exhibits? 

Mr.  Halstead.  We  have  nothing  further. 

Mr.  Maiden.  We  have  nothing  further. 

Member  McDonald.  I  understand  Mr.  Maiden  wants  to 
make  a  motion.  Is  that  the  next  order  of  business? 


Mr.  Maiden".  Yes. 

Mr.  Halstead.  I  might  perhaps  simplify  the  Board’s  work 
if  I  stated  that  I  don’t  intend  to  rely — in  fact  I  am  willing  to 
waive  my  objections  to  Mr.  Barnes’  testimony  on  the  general 
grounds  that  they  were  set  forth  in  the  last  hearing.  I  made 
certain  general  objections  which  the  subsequent  testimony  I 
don’t  think  warrants  my  relying  on,  so  I  am  willing  to  withdraw 
that  and  waive  any  right  that  I  might  have  under  it. 

Member  McDonald.  The  previous  testimony  is  the  same  as 
any  other;  you  may  attack  it  as  to  materiality  but  not  as  to 
competency,  is  that  true? 

Mr.  Halstead.  That  is  it. 

Member  McDonald.  I  expect,  then,  we  are  ready  to  hear 
the  motion. 
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Docket  No.  241 

Insular  Sugar  Refining  Corporation,  petitioner 

vs. 

Commissioner  of  Internal  Revenue,  respondent 
Recorded  Docket  E.  G. 

Depositions  of  Miss  Bernice  Ford,  Robert  H.  Temple,  and  W. 
L.  Dixon.  Jr.,  taken  for  petitioner  on  May  21st  and  May  24th, 
1940. 

U.  S.  Processing  Tax  Board  of  Review.  Docket  No.  241.  Ad¬ 
mitted  in  evidence  Aug.  20. 1940.  Exhibit:  Petitioner  1. 
668  Bernice  M.  Ford,  having  been  first  duly  sworn  as  a 
witness  by  the  notary,  was  examined  and  testified  as 
follows : 

Direct  examination  by  Mr.  Halstead: 

Q.  Miss  Ford,  will  you  state  your  name  for  the  record? 

A.  Bernice  M.  Ford. 

Q.  What  is  your  business  connection.  Miss  Ford? 

A.  I  am  employed  by  Balfour.  Guthrie  Company. 

Q.  In  Los  Angeles? 

A.  In  the  Los  Angeles  office. 

Q.  That  is  the  same  Balfour,  Guthrie  that  has  offices  at  other 
points  on  the  Pacific  coast? 

A.  That  is  right. 

Q.  How  long  have  you  been  employed  by  Balfour.  Guthrie 
Company? 

A.  Since  March,  1930.  %s- 

Q.  Have  you  an  official  title? 

A.  Well,  secretary  to  the  resident  manager. 

Q.  In  the  course  of  your  work  for  Balfour,  Guthrie,  have  you 
had  anything  to  do  with  the  sales  of  sugar  made  by  Balfour, 
Guthrie  as  agents  for  various  customers? 

A.  Yes,  I  have. 

Q.  Has  Balfour.  Guthrie  among  its  customers  a  corporation 
known  as  Insular  Sugar  Refining  Company? 

A.  Yes.  •  *000009 

681  (Proceedings  adjourned  to  10:00  o’clock  a.  m.,  Fri¬ 
day,  May  24, 1940.) 

682  (Friday,  May  24. 1940;  10:00  a.  m.;  same  place;  same 
appearances.) 
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Direct  examination  (continued)  by  Mr.  Halstead: 

Q.  Miss  Ford,  you  are  the  same  Miss  Ford  who  appeared  and 
testified  at  the  last  session,  on  Tuesday,  May  21? 

A.  Yes. 

685  Cross-examination  by  Mr.  Maiden: 

Q.  Miss  Ford,  how  long  have  you  been  connected  with 
Balfour,  Guthrie  &  Company? 

A.  Since  March,  1930. 

Q.  When  you  were  first  employed  with  Balfour.  Guthrie  & 
Company,  in  what  capacity  were  you  employed? 

A.  Well,  I  was  employed  by  Mr.  Tyler,  who  was  resident 
manager  of  the  office  at  that  time,  to  do  stenographic  “work” 
and  any  other  work  that  there  was  to  do  at  the  particular 
moment,  to  do  his  work  particularly  and  the  work  of  Mr.  Brook- 
man,  who  was  in  the  office  at  that  time. 

Q.  Mr.  Brookman  was  a  salesman,  wasn’t  he,  at  that  time? 

A.  Yes,  sir. 

Q.  Now,  I  believe  you  stated  on  direct  examination  that 
your  present  connection  with  Balfour,  Guthrie  &  Company  is 
secretary  to  the  resident  manager;  is  that  right? 

A.  Yes,  sir. 

Q.  W’ho  is  the  resident  manager? 

A.  W.  L.  Dixon,  Jr. 

Q.  I  believe  at  the  time  you  first  became  connected  with 
Balfour.  Guthrie  &  Company,  Mr.  Dixon  was  a  salesman;  is 
that  correct? 

A.  Not  in  1930,  but  shortly  afterward. 

Q.  Shortly  afterward?  . 

A.  That  is  right. 

686  Q.  Was  he  there  in  1930  when  you  came? 

A.  No,  sir,  he  w*as  not  wTith  the  firm. 

Q.  He  came  in  subsequent  to  your  employment? 

A.  Yes,  sir. 

Q.  Now.  Miss  Ford,  will  you  just  explain  as  simply  as  you 
can  just  what  your  duties  are  comprised  of  as  secretary  to  the 
resident  manager  of  the  Los  Angeles  office  of  Balfour,  Guthrie 
&  Company? 

A.  Well,  I  will  try. 

Q.  Go  into  as  much  detail  as  you  think  is  necessary  to  prop¬ 
erly  give  us  the  picture. 

The  Witness.  At  the  present  time? 

Mr.  Maiden.  At  the  present  time,  yes.  Go  back,  say,  to 
1933,  on  up  to  the  present  time. 
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A.  Well,  from  1933  to  now,  the  picture  may  have  changed 
quite  a  bit,  but  in  1933  Mr.  Tyler  was  manager  in  the  office. 
I  took  his  dictation.  I  also  took  dictation  from  Mr.  Brookman, 
and  also  from  Mr.  Dixon.  I  made  up  practically  all  the  con¬ 
tracts  in  the  goods  department.  And  from  about  1932, 1  think 
it  was.  until  1936 — I  remember  1936  very  definitely,  because 
it  was  when  Mr.  Tyler  came  back  from  a  trip  to  the  Orient — I 
took  care  of  the  records  on  sugar;  that  is  the  beginning  part 
of  that.  I  took  care  of  the  records  in  connection  with  bags. 
I  might  say  Mr.  Temple  took  care  of  them  in  connection  with 
dealers.  That  is,  when  a  sale  of  sugar  was  made,  I 
687  handled  it;  and  when  a  customer  wanted  deliveries,  I 
took  calls. 

Q.  Is  that  what  you  do  at  the  present  time? 

A.  No.  that  is  what  I  did.  Then  in  1936.  October,  1936,  I 
discontinued  handling  the  details  on  sugar,  because  our  business 
has  changed  down  there  a  great  deal  and  we  have  a  lot  more 
people  in  the  office  than  we  used  to  have;  and  after  Mr.  Tyler 
came  back  from  the  Orient,  it  was  too  much  all  of  a  sudden — 
not  all  of  a  sudden,  it  had  been  getting  too  much  for  the  last 
six  months  or  so.  Then  they  hired  a  new  young  lady  and  young 
man  at  that  time;  so  after  that  I  concerned  myself  more  with 
taking  dictation  and  secretarial  duties,  looking  up  things,  and 
so  on.  and  so  forth. 

Q.  During  the  periods  1932,  1933,  1934,  and  1935,  you  did 
handle  the  sugar  end  of  the  situation  in  so  far  as  entering  on 
the  records  the  number  of  bags  sold,  and  the  price  at  which 
they  were  sold? 

A.  Yes. 

Q.  And  also  kept  up  with  the  contracts  for  future  delivery 
of  sugar,  is  that  correct? 

A.  That  is  right. 


702 


(Sgd)  Bernice  M.  Ford. 
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United  States  Processing  Tax  Board  of  Review 
Docket  No.  241 

Insular  Sugar  Refining  Corporation,  petitioner 

vs. 

Commissioner  of  Internal  Revenue,  respondent 
Recorded  Docket-E.  G. 

Deposition  of  H.  T.  Netherton,  taken  on  behalf  of  petitioner, 
before  Lillian  Blatt  Sime,  a  notary  public  in  and  for  the  city 
and  county  of  San  Francisco,  State  of  California.  Wednesday, 
May  29th,  1940;  Thursday,  May  30th,  1940;  Friday,  May  31st, 
1940. 

754  H.  T.  Netherton,  produced  as  a  witness  on  behalf  of 
the  petitioner,  being  first  duly  sworn  by  the  Notary  Pub¬ 
lic  to  tell  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  as  follows : 

Direct  examination  by  Mr.  Halstead  : 

Q.  Mr.  Netherton,  will  you  state  your  name  for  the  record? 
A.  H.  T.  Netherton. 

Q.  Where  do  you  live,  Mr.  Netherton? 

A.  I  live  in  Berkeley,  California. 

Q.  With  what  firm  or  corporation  are  you  associated? 

A.  With  Balfour  Guthrie  <fc  Company,  Ltd.,  San  Francisco. 
Q.  That  is  the  same  corporation  which  has  offices  in  Los 
Angeles,  Portland,  Seattle  and  Tacoma? 

A.  Yes. 

Q.  Mr.  Netherton,  what  is  the  nature  of  the  work  that  you 
perform  for  Balfour  Guthrie  &  Company,  Ltd.? 

A.  For  the  last  ten  years,  it  has  been  supervising  the  details 
of  our  refined  sugar  business. 

Q.  In  that  work,  do  you  have  any  contact  with  the  sales  of 
sugar  of  Insular  Sugar  Refining  Corporation? 

A.  Yes. 

Q.  What  is  the  relation  between  Balfour  Guthrie,  Ltd.,  and 
Insular  Refining  Corporation  in  respect  to  this  business? 

A.  Up  to  approximately  two  years  ago,  we  acted  as  selling 
agents  for  the  refined  sugar  export  output  of  Insular  Sugar 
Refining  Corporation. 

755  Q.  That  period  embraced  the  years  ’32,  ’33,  ’34,  ’35 
and  ’36? 

A.  Yes,  it  did. 
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Q.  Will  you  look  at  this  letter  and  state  whether  it  is  a  firm 
letter  written  by  Balfour  Guthrie,  Ltd.?  [Document  handed 
to  witness.] 

A.  Yes,  it  is. 

Q.  Do  you  know  the  signature  on  it? 

A.  That  is  the  firm  signature,  which  was  signed  by  Mr. 
Guthrie,  who  was  one  of  the  partners  of  our  firm  at  that  time. 

Q.  Will  you  examine  that  letter?  [Another  document 
handed  to  witness.] 

A.  This  also  is  one  of  our  letters  signed  in  the  same  manner. 
Q.  Will  you  examine  this  copy  of  a  letter  addressed  to  Bal¬ 
four  Guthrie.  Ltd.,  and  state  whether  such  a  letter  was  re¬ 
ceived  by  Balfour  Guthrie?  [Document  handed  to  witness.] 
A.  Yes,  the  original  of  that  letter  was  received  by  us. 

Mr.  Halstead.  I  would  like  to  offer  these  three  letters  as 
Petitioner’s  Exhibits  1,  2,  and  3,  and  ask  leave  to  substitute 
photostatic  copies  and  withdraw  the  originals. 

Mr.  Gambill.  No  objection. 

(Letters  marked  Petitioner’s  Exhibits  1,  2,  and  3  respec¬ 
tively.)  •••••• 

767  Q.  Mr.  Netherton,  in  your  duties  and  work  with  Bal¬ 
four  Guthrie  in  connection  with  the  Insular  account,  did 

you  have  anything  to  do  with  the  taxes  imposed  by  the  Agri¬ 
cultural  Adjustment  Act;  that  is,  the  floor  stock  tax,  the  com¬ 
pensating  tax  and  the  processing  tax? 

A.  Yes. 

Q.  Can  you  state  whether  or  not  Insular  sugar  was  subject 
to  a  floor  stock  tax  at  the  time  that  the  tax  went  into  effect, 
namely,  June  8th,  1934? 

A.  Some  of  the  sugar  that  we  had  on  hand  at  that  time  was 
made  subject  to  a  floor  stock  tax. 

768  Q.  WTas  there  a  return  filed  on  behalf  of  Insular  under 
that  tax  law? 

A.  Yes. 

Q.  Who  filed  that  return? 

A.  Balfour,  Guthrie  &  Company.  San  Francisco. 

Q.  Who  prepared  the  return? 

A.  I  did. 

Q.  Was  the  tax  paid  at  once,  or  was  it  paid  some  time  after 
the  return  was  filed? 

A.  In  general,  it  was  paid  month  by  month  as  the  taxable 
sugar  was  delivered  to  the  trade. 

Q.  Will  you  examine  this  copy  of  a  letter  addressed  to  the 
United  States  Collector  of  Internal  Revenue,  Customs  House, 
San  Francisco,  and  state  what  it  is? 

(Document  in  question  shown  to  witness.) 
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A.  This  is  a  copy  of  a  letter  written  by  Balfour,  Guthrie  & 
Company,  San  Francisco,  on  August  28th,  1934,  enclosing  our 
original  inventory  return  on  floor  stocks  of  sugar  held  on  June 
8th,  1934. 

Q.  How  much  sugar  does  that  letter  show  was  in  the  United 
States  on  June  8th  when  the  floor  stock  tax  went  into  effect. 
That  is,  how  much  Insular  sugar? 

A.  Yes.  521,203  bags  of  100  pounds  each. 

Q.  Was  all  of  that  sugar  subject  to  floor  stock  tax,  or  does  the 
letter  report  it  as  all  being  subject  to  the  floor  stock  tax? 

A.  No,  the  letter  states  that  a  total  quantity  of  91,442  bags 
were  not  subject  to  the  floor  stock  tax. 

Q.  What  was  the  basis  of  that  claim  for  exemption? 

769  A.  The  basis  of  that  claim  for  exemption  was  that  the 
sugar  was  held  by  us  on  April  25th,  1934,  for  delivery  to 

canners  and  manufacturers  on  contracts  entered  into  prior  to 
that  date. 

Q.  Does  that  letter  show,  Mr.  Netherton,  the  names  of  these 
canners  and  other  customers  who  had  tax  exempt  contracts? 

A.  Yes. 

Q.  They  are  listed  in  that  letter? 

A.  Yes. 

Q.  Mr.  Netherton,  was  all  that  sugar  sold  through  the  San 
Francisco  office,  or  was  some  of  it  sold  in  the  other  office?  I  am 
now  referring  to  the  inventory  stock,  and  not  to  the  tax  exempt 
stock  specifically. 

A.  This  sugar  was  sold  by  all  of  our  offices. 

Q.  Mr.  Netherton,  you  have  identified  a  schedule  here,  Peti¬ 
tioner’s  Exhibit  8,  on  which  the  total  sales  in  bags  and  dollars 
is  listed  by  months.  Similar  schedules  have  been  prepared,  and 
either  are  already  in  evidence  in  this  proceeding  or  will  be  later 
introduced  in  evidence.  Have  you  examined  those  schedules? 

A.  Yes. 

Q.  And  have  you  checked  the  totals  in  bags  and  dollars,  the 
total  sales  for  the  period  from  June  8,  1934,  until  March,  1935? 

A.  Yes.  they  were  either  checked  by  me  or  under  my  direction. 

Q.  You  were  in  general  charge  of  sugar  sales  of  Insular  at 
the  time  this  tax  went  into  effect,  were  you  not? 

A.  Yes.  subject  to  the  head  of  the  import  division  of 

770  Balfour,  Guthrie. 

Q.  I  would  like  to  ask  you  to  state,  subject  to  check 
by  respondent’s  counsel,  as  to  whether  the  figures  on  these 
schedules  for  each  of  the  five  offices  of  Balfour,  Guthrie  showed 
all  the  sales  of  Insular- sugar  in  bags  and  dollars  by  months  for 
the  period  from  June  8,  1934,  through  to  March,  1935,  both 
months  inclusive? 
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A.  Yes,  they  do. 

Q.  Mr.  Netherton,  was  any  sugar  received  from  Insular  dur¬ 
ing  that  period — any  new  shipment  of  sugar  received  from 
Insular  during  that  period  and  sold  for  its  account  by  Balfour, 
Guthrie,  or  were  all  the  sales  of  sugar  made  during  that  period 
sales  of  inventory  sugar? 

A.  From  June  8,  1934,  to - 

Q.  March  31,  1935. 

A.  March  31, 1935:  Yes. 

Mr.  Halstead.  Will  you  read  that  question  again,  Mr.  Re¬ 
porter? 

(Record  read  by  reporter.) 

Mr.  Halstead.  You  will  have  to  elaborate  on  that  answer, 
because  it  is  a  double-barreled  question.  State  whether  there 
were  any  shipments  received  from  Insular  and  sold  for  Insular’s 
account  during  that  period. 

A.  I  believe — in  fact,  I  know  we  received  no  sugar  for  In¬ 
sular’s  account  between  June  8,  1934.  to  the  end  of  1934.  It  is 
a  question  as  to  when  they  commenced  shipping  in  1935. 
771  Q.  Will  you  refresh  your  recollection  on  that  point, 
and  be  prepared  to  testify  on  it  this  afternoon? 

A.  Yes. 

77S  (Unreported  discussion.  Thereupon  an  adjournment 
was  taken  until  2:15  o'clock  P.  M..  Wednesday,  May 
29th,  1940.) 

779  Room  1403  Humboldt  Bank  Building,  785  Market 
Street,  San  Francisco.  Calif.,  Wednesday,  May  29,  1940, 
2:45  P.M. 

(Pursuant  to  the  foregoing  adjournment,  the  deposition  of 
the  witness.  H.  T.  Netherton,  at  the  Above  time  and  place,  was 
resumed,  there  being  the  same  appearances  as  hereinbefore 
noted. 

(Fred  J.  Sherry  shorthand  reporter.) 

H.  T.  Netherton,  recalled  as  a  witness  on  behalf  of  the  peti¬ 
tioner,  having  been  previously  sworn,  testified  as  follows: 

Direct  examination  (resumed)  by  Mr.  Halstead: 

Q.  Mr.  Netherton,  before  the  recess,  I  asked  you  if  you  could 
state  whether  there  were  any  shipments  of  sugar  made  by 
Insular  to  Balfour,  Guthrie  for  Insular’s  account  during  the 
period  from  June  8th  to  March  31st — that  is,  June  8th,  1934,  to 
March  31st,  1935,  and  you  stated  that  you  were  not  sure,  but 
you  would  make  an  investigation  and  be  prepared  to  testify 
after  the  luncheon  recess.  Now,  have  you  made  that  investi¬ 
gation? 

A.  Yes. 
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Q.  Will  you  state  what  you  found? 

A.  They  made  one  or  two  shipments  early  in  1935,  which 
arrived  at  their  destinations  about  the  third  week  in  March. 

I  have  here  only  the  scheduled  dates  of  arrival,  which 
780  indicate  the  shipments  arrived  at  that  time.  They  may 
have  arrived  a  little  later. 

Mr.  Halstead.  Will  you  read  the  last  answer,  please? 

(Last  answer  read  by  reporter.) 

By  Mr.  Halstead: 

Q.  And  those  were  the  first  shipments  to  be  received — the 
first  shipments  that  were  received  by  Balfour,  Guthrie  of  sugar 
to  be  sold  for  the  account  of  Insular  Sugar  Refining  Corporation 
after  June  8th,  1934? 

\  Ye$.  m  m  m  #  *  * 

784  Cross  examination  by  Mr.  Gambil  : 

Q.  Mr.  Netherton,  I  think  you  testified  on  direct  examina¬ 
tion  that  you  had  been  connected  with  Balfour,  Guthrie  about 
ten  years.  Is  that  correct? 

A.  I  believe  I  testified  that  it  was  about  ten  years  since  we 
had  relations  with  Insular  Sugar  Refining  Corporation. 

Q.  I  am  sorry.  I  misunderstood  you.  So  during  the  period 
1932.  1933.  1934,  1935.  and  1936,  you  were  connected  with  the 
San  Francisco  office  of  Balfour,  Guthrie? 

A.  Yes. 

Q.  Describe  the  business  of  Balfour,  Guthrie.  Generally, 
what  is  its  business? 

A.  I  think  Balfour,  Guthrie  &  Company,  Ltd.,  could  be 
described  generally  as  being  traders.  They  import,  export, 
handle  insurance,  have  certain  grain  and  land  and  shipping 
interests,  both  on  a  principal  and  on  an  agency  basis. 

Q.  In  other  words,  it  does  have  a  number  of  enterprises  or 
lines  of  business  other  than  the  handling  of  sugar? 

A.  Yes,  sir. 

Q.  During  the  years  that  I  have  just  pointed  out,  were  you 
primarily  handling  the  sugar  end  of  Balfour,  Guthrie’s  busi¬ 
ness? 

A.  That  took  up  practically  my  entire  time. 

Q.  Just  what  was  your  designation  at  any  time  during  those 
years? 

A.  In  the  firm  of  Balfour,  Guthrie  &  Company,  we  don’t 
have  titles  to  any  extent  below  the  board  of  directors. 

785  You  have  got  in  the  firm  dozens  of  men  who  are  handling 
this  or  that  particular  line  of  merchandise,  and  who  are 

in  charge  of  the  particular  line  that  they  handle,  under  the 
supervision  of  the  directors  and  the  head  of  their  particular 
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department,  the  import  department,  the  export  department, 
and  so  forth,  but  those  men  have  no  official  titles. 

Q.  Were  you,  generally  speaking,  the  head  man  for  Balfour, 
Guthrie  for  the  handling  of  sugar  during  the  years  in  question? 

A.  At  the  beginning  of  our  relations  with  Insular  Sugar  Re¬ 
fining  Corporation.  I  shared  the  responsibility  with  Mr.  Gray, 
but  I  took  over  more  of  that  responsibility  as  things  continued 
until  at  the  time  of  the  tax  period,  and  prior  to  it,  I  was  prac¬ 
tically  in  full  charge  under  the  supervision  of  the  head  of  the 
entire  department. 

Q.  Did  you  during  those  years  have  top  supervision  of  the 
selling  end  of  the  Balfour,  Guthrie  sugar? 

A.  In  consultation  with  Mr.  Lumgair,  who  was  at  that  time 
the  head  of  the  import  department. 

Q.  You  were,  however,  looking  after  the  selling  end,  isn’t 
that  right?  You  were  spending  more  of  your  time  directed 
toward  the  selling  end  than  you  were  the  importing,  is  that 
true? 

A.  It  is  difficult  to  tell  just  exactly  how  my  time  was  divided. 
The  supervision  of  selling  would  generally  require  only  a  frac¬ 
tion  of  the  time  that  would  be  required  to  take  care  of  all  of 
the  various  details  of  financing  and  accounting  and 
786  shipping  and  other  matters  connected  with  a  S5.000,- 
000.00  business. 

Q.  As  I  understand  it,  Insular  Sugar  Refining  Corporation 
had  no  office  of  its  own  in  the  United  States? 

A.  No.  that  is  my  understanding. 

Q.  Did  Balfour,  Guthrie  &  Company,  Ltd.,  have  the  ex¬ 
clusive  contract  for  the  sale  and  disposal  of  all  of  the  Insular 
sugar  that  came  into  continental  United  States? 

A.  There  was  no  actual  definite  signed  agreement  between 
the  two  parties.  The  relationship  between  us  was  managed 
by  an  exchange  of  letters  and  interviews  in  the  first  place,  and 
it  was  decided  to  go  ahead  and  work  along  certain  lines,  which 
lines  from  time  to  time  as  fresh  conditions  came  up  were  modi¬ 
fied  here  and  there  a  little. 

Q.  But  during  the  years  1932  to  1936,  inclusive.  Insular  Sugar 
Refining  Corporation  had  no  other  agent  in  the  United  States 
for  the  disposal  of  their  sugar? 

A.  No  other  agent  except  ourselves. 

Q.  And  Balfour,  Guthrie  &  Company,  Ltd.,  wasn’t  an  agent 
for  any  other  sugar  refineries,  as  far  as  you  know,  during  those 
years,  is  that  true? 

A.  For  a  period  of  a  very  few  months  we  had  the  agency,  as 
I  recall  it.  for  a  local  beet  sugar  distributor  or  refinery,  but  the 
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thing  fell  through  after  a  very  short  time.  During  this  time 
we  probably  sold  no  more  than  a  few  hundred  bags. 

Q.  Who  is  the  International  Suchar  Corporation,  of  New 
York? 

A.  They  were  the  parent  company  of  Insular  Sugar 

787  Refining  Corporation. 

Q.  Was  that  true  during  the  years  1932  to  1936,  in¬ 
clusive? 

A.  Yes. 

Q.  What  person  in  the  organization  or  corporation  of  Inter¬ 
national  Suchar  were  you  most  in  contact  with  in  respect  to 
the  sale  and  disposal  of  Insular  sugar? 

A.  Chiefly  with  Mr.  Edward  Freeman. 

Q.  Do  you  know  what  particuar  position  he  had  in  that 
corporation? 

A.  Yes,  vice-president. 

Q.  Do  you  know  Mr.  Freeman  personally? 

A.  Yes. 

Q.  Did  you  know  him  back  through  those  years? 

A.  Yes. 

Q.  Did  you  have  various  correspondence  with  him? 

A.  Yes. 

Q.  Do  you  know  his  signature? 

A.  I  am  familiar  enough  with  it  so  I  could  probably  spot  it 
nine  cases  out  of  ten. 

Q.  What  connection,  if  any,  do  you  know - .  Strike  that. 

Who  is  Refined  Syrups,  of  New  York  City?  Do  you  know  that 
corporation? 

A.  Yes.  Refined  Syrups  were  a  concern  affiliated  with  Inter¬ 
national  Suchar  Corporation,  but  I  am  not  quite  sure  of  the 
exact  relationship. 

Q.  In  the  handling  of  Insular  sugar,  did  International  Suchar 
Corporation  or  Insular  Sugar  Refining  Corporation  dic- 

788  tate  the  policies — dictate  to  you  the  policies  and  prac¬ 
tices  under  which  you  followed  in  the  sale  and  disposi¬ 
tion  of  the  sugar? 

A.  In  general,  they  left  that  pretty  much  to  ourselves,  except 
when  some  extraordinary  problem  would  come  up,  in  which 
case  we  would  call  them  into  consultation,  and  if  there  were  no 
serious  objections  from  our  standpoint  to  following  their  advice 
we  would  usually  follow  it. 

Q.  You  mean,  now,  Insular  or  International  Suchar? 

A.  International  Suchar  Corporation. 

Q.  But  no  person  from  the  offices  of  Insular  in  the  Philippine 
Islands  paid  any  particular  attention  to  what  was  going  on  over 
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here,  so  far  as  you  know,  in  the  disposition  of  the  sugar,  is  that 
true?  In  other  words,  you  were  not  in  communication  with 
any  officer  of  the  Philippine  Islands  connected  with  Insular 
as  to  what  policy  should  be  followed  in  the  disposition  of  sugar 
in  the  United  States? 

A.  I  believe  from  time  to  time  Mr.  Burgers,  who  was  at  that 
time  general  manager  of  the  Insular  Sugar  Refining  Corpora¬ 
tion,  did  have  a  few  words  to  say  about  selling  policy,  which 
would  of  course  be  considered  in  the  light  of  our  joint  views; 
that  is,  Mr.  Freeman’s  views  and  our  own. 

Q.  Am  I  correct  in  saying  that  generally  speaking  the  person 
who  gave  instructions  to  you  as  to  the  policies  was  Mr.  Freeman, 
of  the  International  Suchar  Corporation? 

A.  Here  is  how  the  thing  worked  out:  As  a  practical  mat¬ 
ter  it  is  very  difficult  to  lay  down  any  hard  and  fast 

789  rule,  because  frequently  Mr.  Freeman  in  New  York,  2,500 
miles  away,  would  not  be  anywhere  near  as  acquainted 

with  the  situation  here  on  the  Coast  as  we  were,  but  I  think  I  can 
put  it  in  this  way:  That  at  times  when  there  -were  problems 
which  arose  that  we  felt  hesitant  about  going  ahead  and  meet¬ 
ing  on  our  own  responsibility,  we  would  call  Mr.  Freeman  in 
consultation  and  abide  by  his  wishes.  At  other  times  Mr.  Free¬ 
man  would  have  ideas  which  he  would  place  before  us,  and  we 
would  try  wherever  possible  to  meet  them  unless  it  conflicted 
with,  in  our  opinion,  the  best  interests  of  everyone  concerned. 

Q.  As  I  understand  it,  independent  of  Mr.  Freeman  or  anyone 
else,  you  had  control  of  the  policies  in  the  sale  of  Insular  sugar 
within  certain  limits,  is  that  right? 

A.  That  is  correct,  yes,  sir. 

Q.  But  if  something  extraordinary  came  along,  more  im¬ 
portant  and  outside  of  the  particular  limitations  that  you  felt 
that  you  had  to  work  in,  then  you  would  take  the  matter  up 
with  Mr.  Freeman? 

A.  Yes,  we  would  follow  his  wishes  wherever  possible. 

Q.  Now,  did  you  have  a  sales  manager  at  the  other  offices  of 
Balfour,  Guthrie  at  Los  Angeles  and  Portland,  Seattle,  and 
Tacoma? 

A.  We  have  in  each  one  of  those  offices  one  particular  man 
who  was  supposed  to  control  the  sale  of  sugar  in  that  particular 
territory,  and  who  had  to  make  decisions  that  were  necessary 
concerning  purely  local  matters. 

790  Q.  Is  it  true  that  those  persons  at  the  different  branch 
offices  were  corrected  and  instructed  by  you  as  to  what 

general  policies  to  follow  at  all  times? 

A.  They  came  to  us  whenever  any  condition  arose  that  was 
something  a  little  bit  more  than  a  purely  local  condition. 
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Q.  I  believe  Mr.  Dixon  was  your  sales  manager  of  the  Los 
Angeles  office  at  that  time? 

A.  Mr.  Dixon  for  many  years  has  been  the  head  of  the  Los 
Angeles  office. 

Q.  When  it  came  to  the  question  of  raising  the  price  of  sugar 
or  lowering  the  price  of  sugar  within  what  limitations  could 
one  of  those  persons  at  one  of  the  branch  offices  go  without  your 
permission? 

A.  They  couldn’t  go  very  far.  They  had  to  get  their  au¬ 
thority  as  far  as  any  change  in  price  was  concerned. 

Q.  General  change  in  price? 

A.  Yes. 

Q.  If  they  could  sell  a  large  quantity  of  sugar  to  one  of 
the  larger  customers,  they  could  follow  the  same  general  prac¬ 
tices  that  prevailed  theretofore  without  consulting  you,  but 
wouldn’t  depart  very  far  therefrom  without  any  permission,  is 
that  true? 

A.  I  would  say  it  all  depended  on  when  the  sale  was  made. 
Most  sugar  is  sold  on  two  or  three  large  so-called  buying  moves 
during  the  year;  and  at  such  times  it  was  necessary  for  us  to  sell 
sugar  at  the  time  the  trade  wanted  to  buy.  Otherwise,  the  busi¬ 
ness  would  go  to  competitors;  and  at  the  time  of  those 
791  buying  moves  the  only  restrictions  that  were  placed  on 
our  branch  offices  by  us,  which  in  turn  sometimes  con¬ 
formed  to  restrictions  placed  on  us  by  International  Suchar 
Corporation,  was  the  total  quantity  of  sugar  that  could  be  sold 
up  and  down  the  Coast  on  any  one  buying  move.  Now,  in  be¬ 
tween  these  buying  moves  there  might  be  occasions  when  a 
special  buyer  wanted  to  make  a  deal  with  us  for  certain  quanti¬ 
ties  of  sugar.  Now,  usually  those  were  sales  a  little  out  of  the 
ordinary,  and  those  sales,  if  they  were  routed  through  one  of 
our  branch  offices,  had  to  receive  the  approval  of  the  San  Fran¬ 
cisco  office,  and  in  most  cases  the  approval  of  International 
Suchar  Corporation. 

Q.  Generally  speaking,  what  would  you  say  would  be  the 
amount  per  100  pounds  of  sugar  that  a  branch  sales  manager 
could  depart  from  your  basis  price  without  first  getting  per¬ 
mission  from  the  San  Francisco  office?  Was  it  5  cents  a  bag  or 
10  cents  a  bag,  or  approximately  what  would  be  the  limitations 
of  the  branch  sales  manager? 

A.  Pie  couldn’t  depart  at  all,  generally  speaking. 

Q.  Did  you  keep  in  touch  with  the  branch  sales  managers 
through  correspondence  or  over  the  telephone,  or  in  conference 
with  him,  or  in  just  what  manner  did  you  keep  in  touch  with 
your  branch  managers? 
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A.  By  correspondence,  by  telegrams,  by  teletype,  by  tele¬ 
phone,  and  frequently  by  personal  visits  up  and  down  the  Coast. 

Q.  I  understand  all  the  written  communications  from  the 
San  Francisco  office  to  the  different  branches,  that  is,  at  Los 
Angeles,  Tacoma,  Portland  and  Seattle,  are  contained 

792  in  the  correspondence  that  you  have  present  here  today? 

A.  Yes,  we  have  copies  of  all  letters  written  to  them, 
and  their  original  letters  written  to  us. 

Q.  And  they  are  contained  in  the  folders  which  are  now  in 
front  of  me? 

A.  That  is  some  of  them.  Those,  I  believe,  are  our  Los 
Angeles  office  folders  containing  correspondence  during  that 
period. 

Q.  Do  they  not  contain  the  original  communications  from 
the  branch  offices  to  Los  Angeles? 

|  A.  Oh,  yes,  those  files  contain  copies  of  letters  written  by  us 
to  our  Los  Angeles  office,  and  original  letters  written,  original 
letters  written  by  our  Los  Angeles  office  to  us. 

Mr.  Gambill.  Will  you  read  that  last  question  and  answer 
again,  please? 

(Record  read  by  reporter.) 

Q.  What  about  the  Portland  and  Seattle  offices?  Are  they 
all  contained  in  here?  I  see  this  is  Los  Angeles  sugar,  April  to 
July,  1933,  for  example,  and  it  looks  like  all  these  files  are  di¬ 
rected  to  the  Los  Angeles  office? 

A.  That  is  right. 

Q.  And  do  not  contain  correspondence  to  the  other  offices? 

A.  No. 

Q.  I  want  to  get  you  straight:  You  have  similar  correspon¬ 
dence  with  the  other  offices? 

A.  Yes. 

Q.  And  how  much  trouble  would  that  be  to  get  out 

793  of  the  files?  Do  you  know  how  difficult  it  would  be  and 
how  long  it  would  take  to  get  that  out  of  the  files? 

A.  Well,  it  is  a  thing  you  don’t  know  until  you  start  to  work 
on  it;  you  can’t  tell. 

Q.  You  don’t  have  any  objection  to  letting  us  see  the  files 
with  the  other  branch  offices? 

A.  Not  unless  petitioner’s  counsel  objects. 

Mr.  Halstead.  .  Off  the  record. 

(Unreported  discussion.) 

Mr.  Gambill.  Q.  I  believe  you  stated  that  the  sugar  prices 
are  very  sensitive? 

A.  Yes. 
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Q.  In  describing  that  they  are  very  sensitive,  I  suppose  you 
mean  that  they  are  very  easily  influenced,  and  have  a  number 
of  influences  that  control  them? 

A.  I  ough’  to  say  that  I  am  not  certain  just  how  conditions 
influence  prices.  My  statement  was  based  upon  my  own  obser¬ 
vation.  I  know  when  the  war  started  in  September  we  find  that 
sugar  prices — refined  sugar  prices  jumped  to  SI. 05,  and  I  know 
raw  sugar  is  even  more  sensitive.  The  conditions  in  Europe 
right  now  make  the  raw  price  jump  up  and  down  from  day  to 
day,  depending  on  whether  people  who  arc  trading  raw  sugar 
think  that  the  Allies  are  going  to  win  eventually  or  that  Hitler 
is  going  to  win  quickly.  I  merely  mention  that  as  an 
illustration. 

Q.  What  are  some  of  the  items  that  would  affect  sugar  prices 
at  a  particular  time? 

A.  It  is  difficult  for  me  to  judge,  except  to  make  a  few 
794  general  observations.  I  would  say  that  a  pending 
scarcity  of  sugar  would  cause  the  price  to  go  up.  On  the 
other  hand,  if  it  looks  as  if  there  is  going  to  be  a  heavy  world 
crop,  the  natural  assumption  would  be  that  the  prices  would  go 
down.  Of  course,  that  is  something  that  isn’t  confined  only 
to  sugar. 

Q.  Is  it  not  true  that  you  have  seasonal  fluctuations  in  certain 
seasons  of  the  year  when  sugar  is  more  in  demand  and  commands 
a  better  price  in  certain  seasons  than  when  the  prices  usually 
go  down — is  that  true? 

A.  I  wouldn’t  say  it  is  so  much  a  question  of  demand.  You 
might  have  a  tremendous  demand,  and  at  the  same  time  have 
a  tremendous  supply,  so  I  wouldn's  say  that  a  demand  would 
cause  any  raise  in  price.  In  slack  seasons  of  the  year  where 
there  is  a  limited  supply  you  might  also  have  a  limited  demand, 
so  that  might  even  cause  a  drop  in  prices. 

Q.  Has  it  been  your  observation  during  the  last  ten  years 
during  which  you  have  been  connected  with  Balfour,  Guthrie 
as  a  sales  manager  of  sugar  that  prices  are  usually  higher  in 
the  spring  than  they  are  in  the  fall? 

A.  It  is  very  difficult  to  tell.  I  have  known  cases  when  the 
reverse  was  true.  Ordinarily,  though,  the  trend  of  refined  sugar 
prices  is  upwards  as  the  year  progresses,  and  prices  begin  to 
drop  a  bit  towards  the  fall  of  each  year.  That  observation  is 
based  on  what  we  consider  normal  years,  but  the  last  few  years 
in  sugar  have  not  been  normal  years. 

Q.  Do  you  keep  before  you  in  your  office  any  quoted  prices 
of  refined  sugar  and  raw  sugar? 
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795  A.  Yes,  we  receive  printed  lists  of  prices  that  are  issued 
by  the  two  chief  sugar  refineries  in  California  every  time 

there  is  a  change  in  price. 

Q.  What  about  your  trade  journals  or  printed  prices  of  raw 
sugar  ?  Do  you  keep  that  in  front  of  you  ? 

A.  No,  we  receive  reports  from  brokers’  offices  of  the  general 
American  sugar  situation,  with  quotations  of  prices  from  day  to 
day,  but  those  are  sent  to  us  as  a  matter  of  routine  and  received 
by  us  as  such. 

Q.  In  other  words,  from  information  you  have  in  your  office, 
or  data,  or  anything  in  your  office  at  any  particular  time,  you  are 
able  to  determine  what  the  raw  sugar  is  quoted  at  on  the  New 
York  market  on  a  particular  day? 

A.  At  one  time  we  were  handling  a  considerable  quantity  of 
raw  sugar,  and  were  quite  interested  in  raw  sugar  prices.  For 
that  reason  wre  probably  did  have  information  of  that  kind 
available  during  that  period. 

Q.  Does  the  price  of  raw  sugar  in  any  way  affect  the  price  of 
refined  sugar? 

A.  The  only  remark  I  can  make  on  that  would  be  just  an 
impression. 

Q.  What  has  been  your  observation? 

A.  My  impression  is  this:  That  the  raw  sugar  is  the  basic 
commodity  from  which  refined  sugar  is  manufactured,  and  it 
seems  logical  to  suppose  that  the  price  of  raw  sugar  is  eventually 
reflected  in  the  price  of  refined  sugar  normally. 

796  Q.  What  raw  sugar  prices  are  usually  in  the  United 
States  market,  the  Philippine  raws  or  the  Cuban  raws? 

What  has  been  your  observation  along  that  line? 

A.  We  receive  reports  showing  prices  quoted  and  prices  at 
which  business  has  been  done  on  the  New  York  Coffee  &  Sugar 
Exchange;  and  it  is  my  understanding  that  those  prices  are 
quotations  referring  to  two  types  of  contracts  that  are  traded 
in  on  that  exchange.  There  is  a  contract  called  the  No.  3 
contract,  against  which  only  Cuban  sugar,  as  a  practical  matter, 
can  be  delivered.  And  then  there  is  a  No.  4  contract,  which  is 
knowm  as  the  world  sugar  contract,  against  which,  as  I  under¬ 
stand  it,  only — or  rather,  any  type  of  sugar  can  be  delivered. 

Q.  It  is  true,  is  it  not,  Mr.  Netherton,  that  the  price  of  Cuban 
raw’s  is  the  controlling  price  of  raws  throughout  the  United 
States? 

A.  I  wouldn’t  know  that.  I  w’ish  I  did— I  would  be  able  to 
make  some  money. 

Q.  May  I  put  the  question  this  way:  Is  the  price  of  Cuban 
raws  one  of  the  controlling  factors  in  the  price  of  refined  sugar 
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in  the  United  States?  I  believe  you  answered  that  similar 
question  in  Los  Angeles,  but  I  want  to  get  it  in  the  record  here. 

A.  I  would  like  to — That  is  a  question  I  can’t  answer  yes  or 
no,  for  this  reason :  At  the  time  when  we  were  selling  this  sugar, 
wTe  were  merely  selling  sugar  at  the  best  price  possible, 

797  just  as  we  would  try  to  sell  any  other  commodity  at  the 
best  price  possible,  and  naturally  we  had  a  notion  that 

raw  sugar  would  enter  into  the  picture  somewhere,  just  as  iron 
ore,  the  cost  of  iron  ore,  would  enter  into  the  eventual  price  of 
anchor  chains,  which  we  also  handled;  but  I  wasn’t  interested 
in  the  price  of  raw  sugar  when  I  was  selling  refined  sugar,  be¬ 
cause  it  meant  nothing  to  me.  We  were  selling  competitively 
on  the  Pacific  Coast  at  the  best  price  we  could  get  for  our  prin¬ 
cipals,  and  it  was  impossible  for  us  to  analyze  the  various  costs 
that  went  into  the  price  that  we  eventually  obtained  for  our 
refined  sugar. 

Q.  Do  you  know  whether  or  not  any  of  your  competitors’ 
prices  were  influenced  by  the  prices  of  the  Cuban  raws? 

A.  I  didn’t  even  know  that  about  our  own  sugar. 

Q.  What  has  been  your  observation  during  periods  when  the 
prices  of  raws  were  fluctuating?  What  effect  did  that  have  on 
the  price  of  refined  sugar? 

A.  Well,  we  have  fluctuating  prices  of  refined  sugar  at  the 
time  raw  sugar  was  fluctuating,  but  whether  or  not  the  one 
was  the  cause  of  the  other  was  something  I  wouldn’t  be  able  to 
determine  right  now.  We  have  had  in  the  raw  market  in  the 
last  twro  weeks,  we  have  had  fluctuations  ranging  from  6  to  15 
points,  and  even  more;  but  the  price  of  refined  sugar  has  re¬ 
mained  exactly  where  it  was. 

Q.  During  your  experience,  when  the  trend  of  raw’  prices  was 
down,  and  all  other  factors  being  the  same,  and  the  flow  of  raw 
prices  continued  to  go  downward,  did  it  not  depress 

798  the  prices  of  refined  sugar? 

A.  I  wouldn’t  watch  that,  except  at  the  time  w’e  were 
actually  selling  raw  sugar. 

Q.  And  then,  as  I  understand  your  testimony  to  be,  you  were 
controlled  more  by  the  prices  of  competitors  than  in  any  other 
manner? 

A.  Generally,  I  w’ould  say  that  was  correct. 

Q.  When  it  was  not  controlled  by  the  prices  of  competitors, 
then  what  factor  did  you  consider  in  setting  your  own  prices? 

A.  We  would  consider  the  prices,  the  very  highest  price  that 
the  buyer  would  pay,  as  in  any  other  thing — as  in  the  sales  of 
any  other  commodities. 

Q.  How  did  you  determine  what  price  to  suggest  to  a  buyer 
when  you  departed  from  following  your  competitors’  prices? 
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A.  I  don’t  believe  I  mentioned  we  ever  departed  from  fol¬ 
lowing  our  competitors’  prices.  What  I  meant  to  say  was  that 
if  there  was  any  factor  other  than  our  competitors’  prices  that 
governed  our  prices  it  was  the  price,  or  rather,  the  highest  price 
that  our  prospective  buyer  would  pay. 

Q.  Suppose  on  a  particular  day  you  came  back  to  your  office 
from  a  long  vacation,  and  you  had  had  a  pleasant  vacation  and 
had  forgotten  about  your  duties,  and  had  not  kept  check  on 
what  had  been  going  on:  Immediately  after  coming  back  to 
your  office  a  customer  wanted  to  buy  some  sugar — you  had  your 
market  before  you,  your  market  quotations  of  raws  and  you 
knew  what  the  duty  was,  the  present  duty  was  on  sugar,  and 
it  became  necessary  for  you,  independent  of  any  other 
;799  source  of  information,  to  quote  that  customer  a  price  for 
sugar  at  that  particular  time :  What  method  would  you 
use  in  quoting  the  price? 

'  A.  Well,  the  first  thing  I  would  do  would  be  to  turn  over  the 
raw  sugar  quotation  sheet  and  use  the  back  of  it  as  a  scratch 
pad,  and  then  ask  the  buyer  what  he  was  offered  on  domestic 
sugars. 

Q.  Let  us  eliminate  that  question,  now,  and  proceed  on  with¬ 
out  asking  him,  the  prospective  buyer,  and  assume  he  is  new 
in  the  field  and  just  wants  to  buy  sugar? 

Mr.  Halstead.  I  object  to  that  question  as  assuming  a  state 
of  facts  that  is  entirely  impossible.  It  asks  that  the  witness 
put  himself  in  a  position  of  being  completely  ignorant,  and  then 
decide  -what  price  he  would  sell  sugar  to  a  buyer  who  is  equally 
ignorant.  I  submit  the  answer,  if  the  question  could  be  an¬ 
swered  intelligently,  would  have  no  bearing  on  the  issue  before 
the  Board  in  this  proceeding. 

By  Mr.  Gambill: 

Q.  Now,  Mr.  Netherton,  you  have  testified  that  the  first  thing 
you  would  do  would  be  to  take  the  raw  sugar  quotations  and 
turn  it  over  and  make  figures  on  the  back.  Tell  me  what  fig¬ 
ures  you  would  set  up? 

A.  Mr.  Gambill,  I  didn’t  say  I  would  put  figures  on  the  back. 
I  said  I  would  use  it  as  a  scratch  pad.  Here  is  what  would 
happen :  I  would  tell  the  buyer  I  was  unprepared  to  give  him 
any  price,  and  I  would  tell  him  I  would  call  him  back,  and  I 
would  call  up  our  competitors  and  find  out  what  the  refined 
sugar  market  was. 

800  Q.  Isn’t  there  some  method  by  which  you  could  make 
a  sales  offer  on  sugar  without  calling  in  competitors? 

A.  Yes. 

Q.  That  is  what  I  want  you  to  outline  without  going  to  your 
.  competitors.  You  have  raw  sugar  prices,  and  you  know  the 
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duty  and  the  freight,  and  you  know  how  much  profit,  the  spread 
you  want.  Now,  go  ahead  on  the  back  of  the  raw  sugar  price 
quotation  sheet - 

Mr.  Halstead.  I  want  to  object  again.  I  want  to  object  to 
the  form  of  the  question,  as  there  has  been  no  statement  made 
before  that  the  witness  knows  anything  about  the  spread  he 
wants  to  maintain,  nor  is  there  any  evidence  that  any  spread 
was  made  on  any  occasion.  Off  the  record. 

(Unreported  discussion.) 

A.  In  the  first  place,  Mr.  Gambill.  I  wouldn’t  know  any¬ 
thing  about  the  duty,  I  wouldn’t  know  anything  about  the 
raw  prices,  and  I  wouldn’t  know  anything  about  the  spread 
that  our  principals  wanted  to  obtain,  because  we  merely  sell 
refined  sugar;  and  this  spread  you  speak  of,  by  which  I  take 
it  you  mean  margin  of  profit,  might  be  5  cents  and  it  might  be 
50  cents — I  don’t  know. 

Q.  Well,  now;,  let  us  assume  that  you  have  your  raw  prices. 
That  is  the  first  assumption,  because  you  are  making  the  figures 
on  the  back  of  the  raw’  prices;  and  assume  that  you  know  how 
much  the  duty  is,  and  let  us  assume  there  was  a  90  cent — 
that  was  w’hat  the  duty  was  during  the  tax  period,  as 
801  I  understand  it,  and  we  will  assume  the  duty  is  90  cents. 

Now,  proceed  from  there  and  quote  your  prospective 
customer  price  independent  of  what  your  competitors  are  doing. 

A.  I  have  to  assume  a  lot  of  things  that  I  never  have  assumed 
for  the  purpose  of  answering  a  hypothetical  question,  Mr.  Gam- 
bill.  I  never  knew’  what  the  raw  price  was  at  the  time  I  made 
any  sales  of  refined  sugar  or  authorized  any  sale  of  refined  sugar. 
I  might  have  had  a  foggy  idea  of  what  the  duty  was,  or  per¬ 
haps  by  reading  some  presidential  proclamation  on  the  prices, 
but  that  would  be  the  extent  of  my  knowledge  of  the  factors 
that  might  enter  into  the  price  of  refined  sugar  and  my  sale 
to  this  buyer. 

Q.  Let  us  look  at  one  of  the  contracts.  I  notice  in  one  of 
the  contracts  you  entered  into  here  with  one  customer  that 
we  have  a  photostatic  copy  somewhere,  that  it  is  stated  therein 
that  the  price  was  computed — to  the  effect  that  the  price  was 
computed  by  using  a  spread  of  95  cents.  Does  that  mean  any¬ 
thing  to  you? 

A.  If  that  is  so.  it  means  that  some  contract  was  entered  in  to 
by  Balfour,  Guthrie  &  Company,  but  probably  by  Insular 
Sugar  Refining  Corporation  or  by  International  Suchar  Cor¬ 
poration,  and  routed  through  us  for  the  reason  that  we  were 
the  sole  selling  agents. 

Q.  But  you  wouldn’t  enter  into  a  contract  here  in  San 
Francisco  with  a  customer  saying  it  was  computed  by  a  spread 
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of  95  cents  without  knowing  what  a  spread  of  95  cents 
meant? 

802  A.  If  International  Suchar  Corporation  at  that  time 
had  advised  us  that  they  had  completed  negotiations 
with  some  special  friend  of  theirs  and  to  place  with  us  to  draw 
the  contract  at  a  certain  price,  and  put  a  certain  clause  in  it, 
we  would  do  so  without  question,  because  we  take  our  orders 
on  such  matters  from  them. 

Q.  You  have  testified  that  you  have  been  in  the  sugar  busi¬ 
ness  for  a  good  number  of  years,  and  that  you  are  the  head  sales 
officer  of  the  Balfour,  Guthrie  Pacific  Coast  entire  business,  and 
I  want  to  ask  you  this:  If  you  were  to  see  any  contract  executed 
by  Balfour,  Guthrie,  and  one  of  its  vendees,  that  the  price 
stated  in  that  contract  is  based  on  the  spread  of  95  cents,  would 
that  mean  anything  to  you? 

A.  I  would  have  to  see  the  contract  first  to  see  whether  it 
would  mean  anything. 

Q.  Does  the  language  or  words  “a  spread  of  95  cents  per  100 
pounds”  have  any  significance  in  your  mind? 

A.  It  has  this  much  significance,  that  our  principals  probably 
wanted  to  make  a  profit  of  95  cents  or  wanted  to  get  95  cents 
from  the  buyer  in  the  price  to  cover  certain  charges. 

!  Q.  You  would  assume  that  any  sugar, — any  person  in  the 
sugar  business  would  get  95  cents  on  the  sugar,  would  you? 

A.  I  doubt  if  any  sugar  seller  makes  a  profit  of  95  cents. 

Q.  You  said  something  about  that  that  would  cover  the 
profit  and  certain  charges:  In  the  language  of  sugar  people, 
and  in  the  language  as  you  interpret  it  from  your  long 
I  803  experience,  what  items  besides  profit  would  the  words 
“spread  of  95  cents”  cover? 

A.  Anything  that  I  might  say  would  be  purely  conjecture, 

'  because  the  word  “spread”  is  not  used  by  sales  agents.  The 
1  word  “spread”  might  be  used  by  accountants  or  people  inter¬ 
ested  in  making  up  a  set  of  cost  sheets,  but  a  sugar  seller  is 
only  interested  in  selling  at  a  competitive  price,  and  what 
factors  go  into  that  price  would  be  a  matter  of  his  principals  to 
figure  out. 

Q.  Well,  Mr.  Freeman,  of  the  International  Suchar  Corpo¬ 
ration,  talked  to  you  both  orally  and  in  writing  about  a  spread, 
is  that  true? 


A.  Our  relations  with  Mr.  Freeman  were  over  a  period  of 
many  years,  and  it  would  be  difficult  for  me  to  state  now 
whether  I  ever  went  into  any  interpretation  of  what  the  word 


“spread”  in  his  mind  really  meant.  • 

Q.  Mr.  Netherton,  do  you  remember 
the  effective  date  of  the  floor  stock  tax? 


June  8th,  19&, 


805 
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A.  Yes. 

Q.  It  was  testified  to  in  Los  Angeles  by  Mr.  Temple  and 
Miss  B.  Ford  that  without  any  exception  other  than  that 
relating  to  exempt  sugar - 

A.  What  sugar? 

Q.  Exempt  sugar  sold  to  canners  and  other  processors  under 
contracts  dated  prior  to  April  25th,  1934,  that  the  prices  were 
increased  on  June  8th,  1934,  by  55  cents  over  prices  of  June  7th, 
1934.  Was  that  true  at  the  San  Francisco  office  of  Balfour, 
Guthrie? 

A.  Yes. 

Q.  Was  that  true  of  the  Seattle  office? 

A.  Yes. 

Q.  Was  that  true  of  the  Portland  office? 

A.  Yes. 

Q.  Was  that  true  of  the  Tacoma  office? 

A.  Yes. 

Q.  By  what  authority  did  your  agents  in  those  various  offices 
increase  their  prices  by  55  cents  on  June  8th,  1934? 

A.  By  our  authority. 

Q.  And  by  whose  authority  did  you  direct  the  raising  of  the 
prices? 

A.  By  International  Suchar  Corporation,  coupled  with 
another  factor,  coupled  with  the  fact  that  our  competitors  also 
raised  prices. 

Q.  The  tax  was,  I  believe,  53Va  cents  per  hundred  pounds? 

A.  Yes,  I  believe  it  wTas. 

806  Q.  How  did  you  arrive  at  55  cents  when  the  tax  was 
only  53 Vl>  cents? 

A.  We  raised  our  price  to  55  cents,  because  our  competitors 
raised  their  price  to  55  cents. 

Q.  Did  you  raise  your  price  to  55  cents  on  that  particular  date 
because  of  the  tax  applicable  on  that  particular  day? 

A.  We  raised  it  because  our  competitors  raised  their  price. 

Q.  Did  you  have  any  idea  why  they  raised  their  price? 

A.  I  imagine  the  general  opinion  was  that  the  price  of  sugar 
had  been  increased. 

Q.  Why  had  it  been  increased? 

A.  I  would  say  it  was  increased  by  the  introduction  of  the 
tax.  That  is  my  guess. 

Q.  You  talked  to  various  competitors  before  June  8th  about 
the  price  increase  that  was  coming  on  on  June  8th — that  is 
right,  isn’t  it? 

A.  I  don’t  know — we  probably  did.  We  did  a  lot  of  talking 
about  that  time. 
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Q.  You  just  stated  you  increased  your  price  to  55  cents  be¬ 
cause  your  competitors  increased  their  price  to  55  cents,  is 
that  right? 

A.  Yes. 

Q.  And  you  knew  before  June  8th.  1934.  that  your  competi¬ 
tors  were  going  to — effective  June  8th,  1934, — increase  their 
prices  to  55  cents?  That  is  correct,  isn’t  it? 

A.  They  made  an  announcement  to  that  effect,  I  believe. 

Q.  I  think  you  said  that  as  far  as  you  knew,  it  was  because  of 

the  processing  tax - 

A.  That  is  what  they  told  us. 

S07  Q.  That  is  the  reason  that  was  given - 

i  A.  Because  they  raised  their  prices. 

Q.  I  hand  you  a  letter  from  Balfour.  Guthrie  &  Company, 
Ltd.,  San  Francisco.  California,  to  the  International  Suchar 
Corporation,  and  ask  you  if  your  office  here  sent  that  letter  to 
International  Suchar  Corporation? 

A.  Yes,  we  wrote  that. 

Q.  What  is  the  date  of  it? 

A.  May  29th,  1934. 

Q.  What  is  the  subject  of  the  letter? 

A.  The  heading  is  “Processing  tax.” 

Q.  And  what  is  the  last  statement  in  the  letter? 

A.  “They  hope” — do  you  want  me  to  quote  it?  Shall  I  quote 
it? 

Q.  Just  a  minute.  Let  me  sec  it.  Read  the  last  two  para¬ 
graphs. 

A.  “Up  to  last  night  the  local  authorities  have  neither  any 
confirmation  of  the  proposed  rate  of  VL*  cent  per  pound  nor  any 
Forms  which  will  be  used  for  reporting  stocks. 

“They  hope  to  have  them  any  day.  however,  and  it  is  our 
intention,  where  necessary,  to  add  the  tax  to  our  invoices.” 

Mr.  Gaaibill.  Respondent  now  offers  this  letter  dated  May 
29th,  1934.  No.  316,  as  Respondent’s  Exhibit  A. 

(Letter  dated  May  29th.  1934,  marked  “Respondent's  Ex¬ 
hibit  A.”) 

Mr.  Halstead.  Off  the  record. 

(Unreported  discussion.) 

808  Mr.  Gambill.  It  is  stipulated  and  agreed  by  the  parties 
hereto  that  the  photostatic  copy  shall  be  received  in 
evidence  in  lieu  of  the  original  thereof. 

Q.  I  notice  the  last  statement  in  the  letter  says  “and  it  is  our 
intention,  when  necessary,  to  add  the  tax  to  our  invoices.” 
Now,  in  what  instances  did  you  consider  it  would  be  necessary  to 
add  the  tax  on  the  invoices? 
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A.  It  is  a  little  vague  to  recall  what  we  thought  at  the  time 
would  be  necessary,  but  my  understanding  is  that  it  was  our 
intention  to,  wherever  we  made  a  sale  to  a  buyer  and  then  had 
to  pay  tax  on  sugar,  to  bill  the  buyer  and  then  charge  him  with 
the  tax. 

Q.  Wasn’t  it  also  considered  that  certain  buyers  would  de¬ 
mand  that  the  tax  be  added  on  as  a  separate  item? 

A.  I  don’t  recall  as  to  that. 

Q.  But  at  that  time,  that  is.  at  the  time  of  the  letter  it  was 
the  intention  of  the  Balfour.  Guthrie  Company  to  add  the  tax 
on  as  a  separate  item  only  in  those  cases  where  it  became  neces¬ 
sary  to  add  the  tax  on  as  a  separate  item? 

A.  Yes. 

Q.  And  was  it  considered  at  that  time  that  in  those  cases 
where  it  was  not  necessaary  to  add  the  tax  on  as  a  separate 
item  that  the  price  at  which  the  sugar  was  to  be  sold  would 
include  the  tax,  though  not  as  a  separate  item? 

A.  It  is  difficult  at  this  time  to  say  what  applied  at  that  time, 
because  from  the  letter  you  can  sec  there  was  a  great 

809  deal  of  uncertainty  at  that  time,  and  not  being  sure  of 
anything  at  that  time,  we  felt  the  correct  thing  to  do 

wherever  necessary  was  to  add  the  tax  to  the  invoice,  although 
I  don’t  recall  what  would  be  the  conditions  that  would  make  it 
necessary. 

Q.  It  would  be  safe  to  say,  would  it  not.  that  your  prices  would 
be  the  same,  your  total  prices  would  be  the  same,  regardless  of 
whether  the  tax  was  a  separate  item  or  whether  the  tax  was  in 
the  invoice,  which  was  unseparated? 

A.  That  would  be  just  guesswork  on  my  part. 

Q.  You  see  nothing  in  that  letter  dated  May  29th,  1934,  that 
would  lead  you  to  believe  that  there  was  going  to  be  any  differ¬ 
ence  in  the  prices  of  sugar  regardless  of  whether  the  tax  was  a 
separate  item  or  whether  the  tax  was  in  the  invoice? 

A.  The  letter  doesn’t  touch  on  that  portion  of  the  subject 
at  all. 

Q.  Do  you  know  whether  or  not  Balfour,  Guthrie  paid  any 
compensating  tax  as  distinguished  from  floor  stock  tax  on  sugar 
belonging  to  Insular  Sugar  Refining  Corporation? 

A.  No. 

Q.  I  notice  in  certain  correspondence  there  are  references  to 
compensating  tax.  Is  it  true  that  was  used  indiscriminately 
for  processing  tax  or  floor  stock  tax? 

A.  I  believe  that  all  we  knew  at  that  time  was  that  there 
was  a  tax  on  sugar,  and  whether  it  was  a  processing,  compen¬ 
sating  or  floor  stock  tax  was  something  that  was  pretty 

810  hazy  in  our  minds  at  that  time. 
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Q.  The  rates  were  the  same,  is  that  not  true,  whether  it  was  a 
floor  stock  tax  or  processing  tax;  that  is  531/-;  cents  a  hundred? 
A.  I  believe  that  is  correct. 

Q.  Is  it  true  that  reference  made  at  any  time  in  any  contracts 
or  correspondence  to  compensating  tax  would  rightfully  refer 
to  either  floor  stock  tax  or  processing  tax? 

A.  I  think  that  is  correct,  with  one  exception,  and  that  is 
this:  That  during  1935  we  had  to  pay  a  compensating  tax  on 
containers — that  is,  the  burlap  and  the  cotton  liners  and  the 
cotton  pockets — and  I  believe  that  is  quite  clear  in  the  corre¬ 
spondence  that  sometimes  when  we  were  talking  about  com¬ 
pensating  tax  we  were  talking  about  tax  on  containers. 

Q.  And  is  it  true  that  sometimes  when  you  speak  of  compen¬ 
sating  tax  on  sugar,  you  refer  to  either  floor  stock  tax  or  process¬ 
ing  tax? 

A.  I  believe  that  is  correct.*  *  •  •  *  * 

817  (Record  read.) 

(Thereupon  an  adjournment  was  taken  until  10 
o’clock  a.m.,  Thursday,  May  30th,  1940.) 

818  Room  1403  Humboldt  Bank  Building,  785  Market 
Street,  San  Francisco,  Calif.,  Thursday,  May  30,  1940, 

10:25  a.  m. 


(Pursuant  to  the  foregoing  adjournment,  the  deposition  of 
the  witness,  H.  T.  Netherton,  at  the  above  time  and  place 
was  resumed,  there  being  the  same  appearances  as  hereinbefore 
noted.) 


petitioner,  having  beep  previously  sworn,  testified  as  follows: 
Cross-examination  (resumed). 


849  Q.  You  were  asked  by  Mr.  Halstead  about  the  state¬ 
ment  contained  in  the  letter  marked  as  Respondent’s 
Exhibit  “A”,  with  reference  to  your  intention,  where  necessary, 
to  add  the  tax  to  the  invoices.  I  believe  you  were  asked  the 
question:  “Was  your  intention  carried  out?”,  and  you  said  no. 
Is  that  true? 


A.  That  is  correct. 


Q.  Why  wasn’t  your  intention  carried  out? 

A.  Well,  frankly,  I  don’t  remember. 

Q.  I  will  ask  you  if  this  isn’t  the  reason:  That  your  intention 
was  not  carried  out  because  you  did  not  find  it  necessary  to  add 
the  tax  as  a  separate  item? 

A.  Well,  that  may  or  may  not  have  been  the  case. 

Mr.  Halstead  :  I  object  to  that  on  the  ground  that  it  calls  for 
the  conclusion  of  the  witness. 


» 
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By  Mr.  Gambill: 

Q.  I  will  ask  you  this  question,  Mr.  Netherton:  You  have 
already  testified  that  the  invoice  price  on  June  8th,  1934,  was 
exactly  55  cents  per  bag  over  the  invoice  price  on  June  7th.  If 
in  those  invoices  the  tax  is  not  broken  down  as  a  separate  item, 
I  will  ask  you  in  what  instance,  if  any,  it  was  necessary  for  you 
to  add  the  tax  as  a  separate  item? 

A.  I  am  certain  that  we  did  not  add  the  tax  as  a  separate 
item  in  any  invoice. 

Q.  Well,  if  you  could  get  the  price  increased  55  cents  on  June 
Sth,  1934,  over  the  price  of  June  7th,  without  specifying  taxes 
as  a  separate  item,  then  would  it  not  follow  that 

850  it  was  not  necessary  to  add  the  tax  as  a  separate  item? 

A.  Well,  that  would  be  a  hard  one  for  me  to  figure  out. 

Q.  There  is  nothing  complicated  about  that,  is  there? 

Mr.  Halstead.  I  object  to  the  question  as  asking  for  the 
conclusion  of  the  witness. 

A.  It  has  to  do,  Mr.  Gambill,  with  how  we  felt  about  it  at  the 
time,  or  what  the  instructions  were;  and,  frankly,  I  do  not  re¬ 
call  what  happened  at  that  time.  The  entire  thing  was  quite 
vague,  as  I  recall. 

By  Mr.  Gambill: 

Q.  I  believe  you  testified  under  redirect  in  effect  that  in 
special  cases  there  was  a  departure  to  some  extent  from  the  use 
of  the  prices  of  your  competitors. 

A.  I  believe  I  testified  that  from  time  to  time  sales  would  be 
made  which  were  somewhat  less  than  our  regular  prices  quoted 
to  the  trade  in  general. 

Q.  Is  it  not  true  that  ever  since  you  have  been  connected  with 
Balfour,  Guthrie,  you  have  always  had  competitors? 

A.  Yes. 

Q.  And  that  was  true  before  the  processing  tax  came  along? 

A.  Oh,  yes. 

Q.  And  it  is  true  also  during  the  time  the  processing  tax  was 
in  effect. 

A.  Yes. 

Q.  And  it  is  still  true? 

A.  Yes. 

Q.  And  to  certain  customers  and  under  certain  conditions, 
you  have  always  sold  below  your  quoted  prices. 

A.  Special  deals  are  a  part  and  parcel  of  the  entire 

851  sugar  trade. 

Q.  And  always  has  been? 

A.  Always  has  been. 

Q.  That  was  true  before  the  tax  came  on? 

A.  Yes. 
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Q.  And  it  is  true  while  the  processing  tax  was  on? 

A.  Yes. 

Q.  And  it  is  still  true? 

A.  Yes. 

Q.  Mr.  Halstead  asked  you  what  would  happen  if  you  had 
suddenly  undersold  your  competitors  by  55  cents  per  bag  after 
the  tax  came  on.  I  believe  you  said  that  you  could  have  sold 
out  your  stock  in  a  short  time? 

A.  Yes. 

Q.  But  you  didn’t  undersell  them  by  the  55  cents? 

A.  I  don’t  think  so. 

Q.  In  other  words,  if  you  wanted  Insular  Sugar  Refining 
Corporation  to  bear  the  burden  of  the  tax  that  was  put  upon 
sugar,  the  shortcut  method  would  have  been  to  have  sold  at 
your  old  price  and  allow  your  competitors  to  raise  their  price 
55  cents  a  bag.  isn’t  that  true? 

A.  Well,  Mr.  Gambill,  I  can’t  answer  that  “Yes”  or  “No.” 
In  the  first  place,  what  we  wanted — what  we  might  want  to  do 
would  probably  in  a  case  like  that  have  very  little  influence 
on  Insular’s  sales  policy;  although  it  is  true  that  if  we  had 
undersold  our  competitors  by  about  55  cents  a  bag,  we  could 
have  moved  a  lot  of  sugar ;  and  we  could  probably  have 
852  sold  a  lot  more  if  we  had  cut  the  price  by  twice  that  much. 

Q.  And  if  you  had  undersold  the  market  by  55  cents, 
your  stocks  would  soon  have  been  exhausted? 

A.  I  believe  so. 

Q.  And  you  would  have  been  out  of  pocket  the  tax  that  had 
not  been  charged  for? 

A.  I  wouldn’t  know  that. 

Q.  Well,  doesn’t  that  follow? 

A.  I  don’t  know  anything  about  it. 

|  Q.  Well,  don't  you  think  that  if  Insular  through  its  parent, 
International  Suchar,  had  arranged  to  bear  the  burden  of  taxes, 
they  would  have  notified  you  not  to  increase  your  price  by  55 
cents  a  bag? 

A.  Well,  I  don’t  see  that  at  all.  I  would  have  to  do  a  lot  of 
guesswork  to  make  an  answer  to  that. 

Q.  Well,  you  were  informed  to  increase  the  price  up  to  55 
cents  a  bag? 

A.  We  were  told  to  follow  our  competitors  at  practically  all 
times. 

Q.  And  that  is  w’hat  you  did? 

A.  Sure. 

Q.  One  final  question  about  compensating  taxes.  I  believe 
the  effect  of  your  answers  to  Mr.  Halstead  as  to  why  you  used 
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the  term  “compensating  Tax”  was  because  a  collector  attempted 
to  collect  compensating  tax  on  two  shipments  of  sugar  that  were 
afloat  when  the  tax  became  effective? 

A.  Yes. 

Q.  And  that  is  the  reason  that  you  were  misled  in  believing 
that  any  kind  of  a  tax  under  the  Agricultural  Tax  Act  was  a 
compensating  tax? 

853  A.  I  finally  had  a  pretty  good  idea  of  the  various  kinds 
of  taxes;  but  at  the  same  time,  as  in  the  instance  you 
have  just  mentioned,  we  paid  the  tax  without  knowing  whether 
it  w’as  in  fact  a  floor  stock  tax  or  a  compensating  tax;  and  that 

may  have  been  true  in  other  instances,  too.  •  •  •  • 

855  (Thereupon  an  adjournment  was  taken  until  10 
o’clock  A.  M.,  Friday,  May  31st,  1940.) 

856  Room  1403  Humboldt  Bank  Building,  785  Market 
Street,  San  Francisco,  Calif.,  Friday,  May  31st,  1940, 

10  A.  M. 

(Pursuant  to  the  foregoing  adjournment,  the  deposition  of 
the  witness,  H.  T.  Netherton,  at  the  above  time  and  place  was 
resumed,  there  being  the  same  appearances  as  hereinbefore 
noted.) 

H.  T.  Netherton,  recalled  as  a  witness  on  behalf  of  the  peti¬ 
tioner,  having  been  previously  sworn,  testified  as  follows:  *  • 

894  Q.  Let  me  ask  you  this  question:  Isn’t  it  true  that 
the  further  in  the  future  the  delivery  of  sugar  is  made  the 

higher  the  price  that  sugar  brings? 

A.  Not  as  far  as  refined  sugar  is  concerned.  For  example, 
right  now  we  are  selling  refined  sugar  at  a  price  of  $4.50  for 
immediate  delivery.  We  are  also  selling  for  delivery  up  to 
practically  the  end  of  the  year  at  the  same  price. 

Q.  Have  you  ever  seen  a  time  when  sugar  for  future  delivery 
sold  at  a  price  less  than  a  spot  sale? 

A.  I  don’t  believe  I  ever  have  except  in  abnormal 
situations. 

895  Q.  This  February  6th  date  is  the  same  date  that  those 
contracts  particularly  the  contract  with  General  Foods 

Corporation,  which  was  introduced  in  evidence,  was  made,  isn’t 
that  true? 

A.  You  are  asking  whether  a  certain  contract  was  made  with 
General  Foods  on  February  6th? 

Q.  Yes.  Do  you  remember  that  contract? 

A.  I  remember  there  was  such  a  contract ;  but  I  am  not  sure 
about  the  date. 

Q.  I  hand  you  what  had  been  introduced  as  Respondent’s 
Exhibit  5,  and  ask  you  if  that  contract  wasn’t  made  the  same  day 

4S4918 — 42 - 12 
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these  other  contracts  that  you  have  testified  to  this  morning  as 
having  been  entered  into  February  6th,  1935? 

(Document  shown  to  the  witness.) 

A.  That  is  right.  It  was  dated  February  6th,  1935. 

Q.  And  the  price  stated  in  the  contract  was  $4.25,  isn’t  that 
true? 

A.  That  is  right. 

Q.  And  I  will  ask  you  if  delivery  under  that  contract  was 
not  to  be  made  between  May  and  September,  1935? 

A.  May  1st  to  September  30th,  yes. 

Q.  And  that  is  a  contract  that  states,  does  it  not,  that  the 
$4.25  price  was  based  on  the  processing  tax  of  53 cents? 

A.  It  reads  like  this:  “Above  price  of  $4.25  basis  San  Fran¬ 
cisco  includes  present  Compensating  Tax.” 

Q.  Is  it  not  a  fact  that  General  Foods  Corporation  was  one 
of  your  largest  purchasers? 

A.  They  were  a  pretty  large  buyer. 

896  Q.  Will  you  please  turn  to  the  equity  statements  which 
have  been  introduced  this  morning.  Mr.  Netherton. 

Those  equity  statements  were  utilized  to  establish  the  value  of 
sugar  for  the  account  of  Insular  Sugar  Refining  Corporation  in 
the  possession  of  Balfour.  Guthrie  &  Company.  Ltd.,  were  they 
not? 

A.  Yes. 

Q.  And  in  establishing  the  value  of  such  sugar,  a  price  was 
employed,  which  is  stated  on  the  face  of  the  statements  to  be 
“based  on  local  refiners’  equivalent  of  sale  prices,”  was  it  not? 

A.  Let  me  take  that.  We  used  that  phrase  during  a  certain 
period,  on  a  portion  of  some  of  the  statements,  at  least. 

Q.  And  the  local  refiners  stated  in  the  equity  statements 
meant  San  Francisco  refiners,  is  that  not  correct? 

A.  That  is  right. 

Q.  According  to  your  previous  testimony,  Balfour,  Guthrie’s 
sales  prices  were  established  on  the  basis  of  competitive  prices, 
isn’t  that  correct? 

A.  Yes,  that  is  correct. 

Q.  Then  the  phrase  “local  refiners’  equivalent  of  sales  prices” 
would  describe  an  amount  which  would  approximate  your  own 
current  sales  price  for  refined  sugar,  would  it  not? 

A.  Yes.  There  might  be  a  slight  difference  of  10  cents  one 
way  or  the  other ;  or — may  I  go  on  to  say - 

Q.  Yes. 

A.  That  our  prices — that  is.  our  basis  price  would  probably 
be  consistently  a  little  less  than  the  local  refiners;  but  the 

897  idea  was  merely  to  arrive  at  an  approximate  valuation ; 
and  so  we  used  the  published  prices  of  the  local  refiners. 
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Q.  Will  you  examine  these  statements  for  the  months  from 
February,  1935,  through  to  December,  1935,  and  read  into  the 
record  the  prices  at  which  unsold  sugar  was  valued? 

A.  That  is,  from  the  beginning  of  1935? 

Q.  February,  1935,  through  to  December,  1935?* 

A.  Shall  I  do  it  month  by  month? 

Q.  All  I  want  is  the  different  prices. 

A.  All  right.  In  the  statement  dated  February  28th,  1935, 
the  net  market  value  of  unliquidated  sugar — by  “unliquidated 
sugar”,  we  mean  sugar  that  had  been  sold  or  unsold — that  is,  it 
may  or  may  not  be  covered  with  contracts  of  sale  with  others, 
but  which  had  not  yet  been  delivered  and  invoiced  out.  Now, 
in  the  February  statement,  the  value  of  unliquidated  sugar  was 
shown  as  follows:  3,588  bags  at  $4.30,  and  33,34S  bags  at  $3.75. 
Shall  I  go  on? 

Q.  May  I  have  that  just  a  minute? 

A.  Yes. 

Q.  Now,  opposite  the  figure  of  $4.30,  what  are  the  words  in 
parentheses? 

A.  The  words  “including  tax.” 

Q.  And  after  the  figure  of  $3.75,  what  do  you  find  in 
parentheses? 

A.  “Tax  unpaid.” 

Q.  Now,  will  you  tell  me  why  part  of  this  sugar  was  at  $4.30, 
with  the  words  in  parentheses  “including  tax,”  and  the  value 
of  $3.75,  with  the  words  after  the  figure  in  parentheses 

898  “tax  unpaid”? 

A.  The  sugar  first  referred  to  and  indicated  by  the 
words  “including  tax”  was  the  sugar  subject  to  tax;  and  the 
sugar  opposite  the  words  “tax  unpaid”  was  “tax  exempt 
sugar.”  *****#f# 

899  Q.  Turn  to  the  equity  statement  for  the  month  of 
April,  1935  and  examine  the  valuation  per  100  pounds 

placed  on  the  unsold  sugar,  and  purporting  by  the  phraseology 
of  the  statement  to  represent  “local  refiners’  equivalent  of  sales 
prices.” 

A.  We  show*  a - 

Q.  W'hat  is  the  valuation? 

A.  We  show  the  valuation  of  the  unliquidated  sugar  as  being 
$4.30  less  2  per  cent. 

Q.  And  w’hat  do  you  find  after  the  value  of  $4.30?' 

A.  After  $4.30  in  parentheses  are  the  words  “including  tax.” 
Q.  And  does  that  indicate  to  you  that  that  was  all  sugar 
that  was  subject  to  tax? 

A.  That  is  true. 

Mr.  Gambill.  That  is  all. 
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(s)  H.  T.  Nethertox. 
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United  States  Processing  Tax  Board  of  Review 
Docket  No.  241 

Insular  Sugar  Refining  Corporation,  petitioner 

vs. 

Commissioner  of  Internal  Revenue,  respondent 
Recorded  Docket — E.  G. 

Deposition  of  H.  T.  Netherton,  taken  on  behalf  of  Respond¬ 
ent,  before  Lillian  Platt  Sime,  a  notary  public  in  and  for  the 
city  and  county  of  San  Francisco,  State  of  California,  Thursday, 
May  30th,  1940,  Friday,  May  31st,  1940. 

1092  H.  T.  Netherton,  produced  as  a  witness  on  behalf  of 
the  respondent,  being  first  duly  sworn  by  the  Notary 
Public  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  testified  as  follows:  *••  ••••• 

By  Mr.  Gambill: 

1094  Q.  Mr.  Netherton,  prior  to  the  effective  date  of  the 
processing  tax  in  the  Philippine  Islands,  and  prior  to 

the  first  shipment  of  sugar  on  which  Insular  Sugar  Refining 
Corporation  had  paid  processing  tax  in  the  Philippine  Islands, 
what  items  were  shown  on  the  invoice  as  making  up  the  basis 
from  which  the  advances  were  made;  and,  in  order  to  refresh 
your  recollection,  I  hand  you  a  photostatic  copy  of  an  invoice 
dated  April  6th,  1934.  and  I  have  reference  to  the  middle  of 
that  invoice,  beginning  in  the  left-hand  corner  with  the  word 
“Mark,”  and  I  quote;  and  I  will  ask  you  to  just  state  the  items 
that  appear  on  that  invoice  which  were  used  in  making  up  the 
amount  against  which  the  draft  was  drawn. 

A.  Shall  I  read  the  entire  contents  of  the  center? 

Q.  Yes,  that  is  right. 

A.  Under  “Mark,”  it  says,  “Snowflake,”  which  is  the  brand 
mark  of  sugar;  “Refined  granulated  pure  cane  sugar  packed  in 
bags  of  100  pounds  net  weight  each,  subject  to  correction,  F.  A. 
S.  Manila,  4S67  bags  at  pesos  640.S5  per  100  bags.”  The 

1095  calculation  is  extended  to  read  “Pesos  31,190.17.”  Un¬ 
der  that  there  is  an  item  of  “Wharfage  tax  at  pesos  9.15 

per  100  bags,  445.33  pesos.  Total  debited,  pesos  31,635.50.” 
And  over  at  the  left,  still  under  the  word  “Mark”,  it  says  “Fine 
granulated  10-10  lbs.  pocket.  Received  on  account  as  follows: 

Q.  Is  that  invoice  typical  of  the  invoices  rendered  by  Insular 
Sugar  Refining  Corporation  to  Balfour,  Guthrie  at  all  times 
prior  to  the  shipment  of  the  first  sugar  upon  which  processing 
taxes  had  been  paid  in  the  Philippine  Islands? 
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A.  I  would  say  that  this  invoice  is  typical  of  every  invoice 
that  was  received  by  us  up  to  about  September,  1934. 

Q.  And  would  your  answer  apply  to  all  invoices  prior  to 
the  shipment  of  any  sugar  upon  which  a  processing  tax  had 
been  paid  at  the  Philippine  Islands? 

A.  On  the  assumption  that  they  did  pay  processing  tax  in 
the  Islands  commencing  about  September,  1934,  my  answer 
would  be  yes. 

Mr.  Gambill.  The  respondent  offers  this  photostatic  copy 
of  invoice  No.  454,  dated  April  6. 1934,  as  Respondent’s  Exhibit 
No.  2. 

Mr.  Halstead.  Petitioner  objects  on  the  ground  that  the 
invoice  is  a  memorandum  between  principal  and  agent;  imma¬ 
terial  to  the  issues  in  this  proceeding. 

(Document  marked  by  reporter  Respondent’s  Exhibit  No.  2.) 

Mr.  Gambill.  Q.  Now,  Mr.  Nethcrton,  I  hand  you  a  photo¬ 
static  copy  of  invoice  No.  512,  dated  February  26th, 
1096  1935;  and  ask  you  if  you  can  identify  this  invoice. 

(Document  handed  to  witness  by  Mr.  Gambill.) 

A.  Yes. 

Q.  Is  that  date  supposed  to  be  the  date  of  the  shipment  of 
sugar  from  the  Philippine  Islands  to  Balfour,  Guthrie? 

A.  Approximately,  yes. 

Q.  Do  your  records  show  when  that  shipment  of  sugar  ar¬ 
rived  in  the  United  States? 

A.  Yes. 

Q.  And  when  was  the  arrival  date? 

A.  I  don’t  know  the  exact  date.  I  think  it  was  about  some¬ 
time  during  the  third  week  in  March,  1935. 

Q.  Was  that  the  first  shipment  of  sugar  on  which  Insular 
Sugar  Refining  Corporation  had  to  pay  a  processing  tax  in  the 
Philippine  Islands? 

A.  I  can’t  very  well  say  as  a  matter  of  my  own  knowledge 
whether  they  paid  processing  tax  or  not;  but  I  can  say  this: 
That  it  was.  to  the  best  of  my  knowledge,  the  first,  or  one  of 
the  first,  shipments  that  were  received  from  them  for  their 
own  account  after  June  8th,  1934. 

Mr.  Halstead.  I  object  to  the  answer  as  being  unresponsive 
to  the  question. 

Mr.  Gambill.  Q.  Do  you  happen  to  know  when  the  proc¬ 
essing  tax  became  effective  in  the  Philippine  Islands? 

A.  I  believe  it  was  sometime  in  September,  1934. 

Q.  To  refresh  your  recollection,  was  it  on  September  12th, 
1934? 

A.  I  have  heard  the  date  mentioned:  but  I  am  not 
certain. 
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1097  Q.  Does  this  invoice  represent  the  first  shipment  of 
sugar  from  Insular  to  Balfour  after  September  12th,  1934, 

for  the  account  of  Balfour,  Guthrie? 

A.  Yes. 

Q.  In  the  middle  of  that  invoice,  in  the  same  space  from 
which  you  read  from  Respondent’s  Ehibit  No.  2,  what  three 
items  are  listed  as  making  up  the  total  amount  debited? 

A.  Shall  I  read  the  entire  thing,  as  I  did  previously,  or - 

Q.  Just  read  the  three  items. 

A.  All  right.  F.  A.  S.  Manila,  so  much;  wharfage  tax,  so 
much;  and  processing  tax,  so  much. 

Q.  Was  the  rate  of  processing  tax  shown? 

A.  In  pesos,  107.00  per  100  bags. 

Q.  And  in  dollars,  how  much  would  that  be  per  100  bags? 

A.  I  believe  the  rate  of  exchange  was  fifty  cents  per  peso, 
which  would  make  the  amount  in  dollars  per  100  bags  S53.50. 

Mr.  Gambill.  Respondent  offers  this  invoice  dated  February 
26th,  1935,  No.  512,  as  Respondent’s  Exhibit  No.  3. 

Mr.  Halstead.  The  petitioner  objects  on  the  ground  the 
invoice  is  a  memorandum  between  principal  and  agent;  and 
that  its  contents  are  immaterial  to  the  issues  in  this  case. 

(Document  marked  by  reporter  Respondent's  Exhibit  No.  3.) 

By  Mr.  Gambill: 

Q.  Did  that  item  of  processing  tax  appear  on  every  invoice 
of  all  shipments  from  February  26th,  1935.  the  date  of  the 
invoice  No.  512,  Respondent’s  Exhibit  No.  3,  to  and  including 
an  invoice  dated  January  15th,  1936;  and  to  refresh 

1098  your  recollection,  I  hand  you  a  photostatic  copy  of  an 
invoice  dated  January'  15th,  1936. 

A.  I  believe  so,  yes. 

Q.  Do  you  have  in  your  hand  a  photostatic  copy  of  the 
invoice  dated  January  15th,  1936,  No.  639? 

(Document  handed  to  the  witness  by  Mr.  Gambill.) 

A.  Yes. 

Q.  What  three  items  appear  on  that  invoice  as  making  up 
the  total  amount  debited  against  which  the  draft  was  drawn? 

A.  F.  A.  S.  Manila  so  much  per  100  bags;  wharfage  tax  so 
much  per  100  bags;  processing  tax  at  107.00  pesos  per  100  bags. 

Q.  I  believe  you  stated  that  that  was  the  last  invoice  on 
which  the  Island  processing  tax  was  set? 

A.  That  is  the  last  invoice  I  could  find  on  which  the  process¬ 
ing  tax  was  shown. 

Q.  May  I  ask  you  this:  Is  it  true  that  the  only  difference 
between  invoices  No.  512,  dated  February  26th,  1935,  through 
and  including  invoice  No.  639,  dated  January  15th,  1936.  would 
be  the  F.  A.  S.  Manila  value  as  stated  in  the  invoices? 
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A.  You  are  referring  now  to  the  items  which  go  to  make  up 
the  total  described  as  “total  debited”? 

Q.  That  is  right. 

A.  Yes.  The  only  difference,  I  believe,  is  the  amount  per 
100  bags  F.  A.  S.  Manila. 

Q.  I  believe  you  stated  that  the  amount  per  100  bags  F.  A.  S. 
Manila  would  represent  the  market  price  of  refined  sugar  in  the 
United  States  at  the  particular  time  at  which  the  invoice 

1099  was  rendered? 

A.  No,  I  can’t  answer  that. 

Q.  And  I  believe  you  state  that  all  of  the  invoices  beginning 
with  invoice  dated  February  26th,  1935,  through  and  including 
January  15th,  1936,  include  the  item  of  wharfage  tax,  is  that 
true? 

A.  Yes,  that  is  true,  according  to  my  recollection. 

Q.  And  each  and  every  one  of  the  invoices  beginning  with 
invoice  dated  February  26th,  1935,  through  and  including 
invoice  dated  January  15th,  1936,  have  an  item  of  processing 
tax  at  107.00  pesos? 

A  Vpc 

Q.  Per  100  bags? 

A.  I  am  certain  that  that  is  so. 

Q.  Do  you  know  why  the  F.  A.  S.  Manila  price  varied  from 
time  to  time  on  the  invoices? 

A.  I  don’t  know  why. 

Mr.  Gambill.  Respondent  now  offers  in  evidence  as  Re¬ 
spondent’s  Exhibit  4,  invoice  No.  639,  dated  January  15th,  1936. 

Mr.  Halstead.  Petitioner  objects  on  the  ground  that  the 
exhibit  offered  is  a  memorandum  between  principal  and  agent; 
and  that  its  contents  are  immaterial  to  the  issues  in  this  case. 

(Document  marked  by  reporter  Respondent’s  Exhibit  No.  4.) 

By  Mr.  Gambill: 

Q.  What,  if  you  know,  was  the  10  or  15  percent  margin 
intended  to  take  care  of?  In  other  words,  why  was  it  retained? 

A.  The  reason  for  margin  is  because  the  bank  from  whom  we 
receive  the  funds  to  finance  the  sugar  decided  that  they 

1100  would  advance  to  us  only  a  certain  percentage  of  the 
market  value  of  the  sugar ;  and  so  we,  when  advancing 

funds  to  Insular  Sugar  Refining  Corporation,  maintained  the 
same  arrangement  with  them  as  we  had  to  maintain  with  the 
bank. 

Q.  When  Balfour,  Guthrie  retained  the  10  or  15  per  cent, 
dependent  upon  whether  the  sugar  was  hedged  or  unhedged, 
what  treatment  was  to  be  given  the  amount  retained,  and  how 
was  it  to  be  accounted  for? 
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A.  When  the  sugar  was  sold,  assuming  there  had  been  no 
change  in  the  market,  and  that  our  estimate  of  eventual  return 
was  approximately  correct,  the  10  per  cent  or  the  15  per  cent, 
as  the  case  might  be,  would  accumulate  in  our  account  for 
credits  due  to  the  Insular  Sugar  Refining  Corporation ;  and  from 
time  to  time  as  these  credits  reached  considerable  amounts,  we 
would  remit  either  to  them  or  on  their  instructions  to  their 
parent  company,  the  International  Suchar  Corporation. 

Q.  In  other  words,  Balfour,  Guthrie  was  to  dispose  of  the 
sugar,  take  out  the  commissions  and  expenses,  and  remit  the  re¬ 
mainder  at  intervals? 

A.  That  is  correct. 

Q.  That  is  true.  Mr.  Netherton,  I  hand  you  what  purports 
to  be  a  copy  of  a  contract  dated  February  6th,  1935,  between 
Balfour,  Guthrie  &  Company  and  General  Foods  Corporation, 
and  which  came  from  your  list  of  contracts;  and  ask  you  if  you 
can  identify  that? 

(Document  handed  to  the  witness  by  Mr.  Gambill.) 

1101  A.  There  was  such  a  contract. 

Q.  Will  you  state  how  many  bags  of  sugar  were  con¬ 
tracted  for  under  that  contract  ? 

A.  The  quantity  is  optional.  It  is  stated  not  less  than  50,000 
bags  nor  more  than  75,000  bags,  at  the  option  of  the  buyer. 

Q.  And  what  date  was  delivery  to  be  made? 

Mr.  Halstead.  Let  me  see  that. 

(Document  handed  to  Mr.  Halstead.) 

The  Witness.  As  required  by  the  buyer  between  May  1st 
and  September  30th,  1935. 

Mr.  Gambill.  W’ere  any  deliveries  made  under  that  con* 
tract? 

A.  I  suppose  so. 

Q.  I  believe  it  is  testified  that  the  floor  stock  tax  on  sugar  was 
disposed  of  prior  to  April  1st.  Is  that  true? 

A.  Substantially  so.  I  am  not  certain. 

Q.  Is  this  true,  that  deliveries  made  under  this  contract  were 
processing  tax  paid  sugar  or  new  crop  sugar? 

A.  I  would  say  that  deliveries  made  under  this  contract 
were  out  of  stocks  received  by  us  from  Insular  after  the  begin¬ 
ning  of  1935,  or  after  the  middle  of  March,  1935. 

Q.  I  believe  you  testified  yesterday,  Mr.  Netherton,  that  the 
words  “Compensating  tax”  were  used  some  times  when  you 
actually  meant  “processing  tax”? 

A.  I  believe  that  wTe  were  fairly  vague - 

Mr.  Halstead.  I  object  to  the  witness  answering  “I 

1102  believe.”  I  ask  that  he  state  if  he  knows. 

A.  Do  I  answer? 
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Mr.  Gambill.  Yes,  go  ahead. 

A.  I  believe  we  were  all  pretty  vague  about  the  exact  name 
that  was  attached  to  the  tax. 

Q.  Is  there  any  language  in  that  contract  relating  to  “process¬ 
ing  tax”  or  “compensating  tax”?  If  there  is,  quote  it.  please. 

A.  There  is  a  paragraph  that  reads  like  this:  ‘‘Above  price  of 
$4.25  basis  San  Francisco  includes  present  Compensating  Tax.” 

Q.  Now,  I  will  ask  you  this:  Did  that  really  mean  compen¬ 
sating  tax,  or  was  that  intended  to  mean  processing  tax? 

Mr.  Halstead.  If  you  know. 

Mr.  Gambill.  If  you  know. 

A.  I  don’t  know  positively. 

Q.  What  is  your  best  recollection? 

A.  My  recollection  with  respect  to  this  particular  contract 
isn’t  very  clear.  In  the  first  place,  the  sale  wasn’t  put  through 
by  Balfour,  Guthrie  &  Company  by  means  of  contact  with  the 
buyer  by  our  own  representative;  in  the  second  place,  it  was 
written  at  Portland. 

Q.  Did  you  state  the  price  that  was  stated  in  the  contract? 

A.  Yes.  $4.25  basis  San  Francisco. 

Mr.  Gambill.  Respondent  offers  this  contract  dated  Febru¬ 
ary  6th,  1935,  between  Balfour,  Guthrie  &  Company  and  Gen¬ 
eral  Foods  Corporation  as  Respondent’s  Exhibit  5. 

1103  Mr.  Halstead.  Petitioner  makes  no  objection  to  the 
introduction  of  the  particular  exhibit,  if  the  introduc¬ 
tion  is  made  subject  to  petitioner’s  right  to  check  it  against  the 
original  contract,  because  this  is  obviously  a  copy. 

Mr.  Gambill.  No  objection  to  further  checking. 

(Document  marked  by  reporter  Respondent’s  Exhibit 
No.  5.) 

By  Mr.  Gambill: 

Q.  Mr.  Netherton,  will  you  make  such  a  check  or  verification, 
and  see  if  this  is  exactly  the  same  as  the  original? 

Mr.  Halstead.  Have  you  got  the  original  in  your  possession, 
Mr.  Netherton? 

A.  I  will  investigate,  and  if  I  can  locate  the  original,  or 
something  that  appears  to  be  a  true  file  copy,  I  will  make  the 
necessary  comparison.  Is  that  all  right? 

Mr.  Gambill.  Yes,  that  is  all  right.  And  will  you  volun¬ 
tarily  call  it  to  our  attention  if  you  find  that  it  is  not  an  exact 
copy? 

A.  Yes,  I  will. 

Q.  I  hand  you  this  group  of  contracts  in  this  yellow  folder, 
and  I  ask  you  to  examine  some  other  contracts  dated  February 
6th,  1935;  and  will  you  state  for  the  record  whether  or  not 
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other  contracts  of  the  same  date  were  entered  into  between 
Balfour,  Guthrie  &  Company  and  other  vendees? 

A.  Yes,  there  were  quite  a  number  of  contracts  entered  into 
on  February  6th,  1935,  between  the  San  Francisco  office  of 
Balfour,  Guthrie  &  Company  and  other  vendees. 

1104  Q.  Do  you  have  before  you  a  contract  sale  No.  J-64? 
A.  Yes.  , 

Q.  Will  you  please  state  for  the  record  who  that  contract 
was  with? 

A.  That  was  with  the  Oakland  Packing  Corporation,  of  Oak¬ 
land,  California. 

Q.  How  many  bags  of  sugar  were  sold? 

A.  3,000. 

Q.  At  what  price? 

A.  $4.25. 

Q.  When  was  delivery  to  be  made? 

A.  Delivery  was  to  be  made  prior  to  September  30th,  1935. 
Q.  Do  you  have  a  contract  No.  J-63? 

A.  Yes. 

Q.  With  wffiom  was  that  contract  entered  into? 

A.  Louis  Saroni,  Oakland,  California. 

Q.  How  many  bags  of  sugar? 

A.  2,000. 

Q.  At  what  price? 

A.  $4.25  per  bag. 

Q.  And  when  w’as  delivery  to  be  made? 

A.  Prior  to  September  30th,  1935. 

Q.  Do  you  have  a  contract  No.  J-62? 

A.  Yes. 

Q.  With  whom  was  that  entered  into? 

A.  Kockos  Brothers,  San  Francisco. 

Q.  And  how  many  bags  of  sugar  were  sold  under  that  con¬ 
tract? 

A.  2,500. 

Q.  At  what  price? 

A.  $4.25  per  bag. 

Q.  What  was  the  date  of  delivery? 

A.  It  was  sold  for  delivery  prior  to  September  30th, 
1935. 

1105  Q.  Do  you  have  a  contract  numbered  61? 

A.  Yes. 

Q.  With  whom  was  that  contract  made? 

A.  Campbell  Packing  Corporation,  at  Campbell,  California. 
Q.  How  many  bags  of  sugar  were  sold  under  that  contract? 
A.  3,000. 

Q.  At  what  price? 
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A.  $4.25  per  100  pounds. 

Q.  When  was  delivery  to  be  made? 

A.  Prior  to  September  30th,  1£35. 

Q.  Do  you  have  a  contract  No.  J-60? 

A.  Yes. 

Q.  What  is  the  date  of  that  contract?. 

A.  February  6th,  1935. 

Q.  How  many  bags  of  sugar  were  sold? 

A.  1,000. 

Q.  At  what  price? 

A.  $4.25  per  100  bags. 

Q.  When  was  delivery  to  be  made? 

A.  Prior  to  September  30th,  1935. 

Q.  Does  your  examination  of  these  contracts  disclose  that 
they  all  stated  the  same  price? 

A.  The  contracts  that  we  have  just  talked  about? 

Q.  That  is  right. 

A.  Yes. 

Q.  And  were  they  all  dated  the  same  date,  to-wit,  February 
6th,  1935? 

A.  Yes. 

Q.  Just  one  question  that  I  may  have  overlooked  relative  to 
the  invoices  from  Insular  Sugar  Refining  Corporation  to  Bal¬ 
four,  Guthrie  about  which  you  testified  earlier  this  morning. 
Did  you  state  whether  or  not  any  invoices  dated  after  January 
15th,  1936,  showed  an  item  of  processing  tax  at  107 
pesos? 

1106  A.  I  don’t  remember  I  testified  on  that  or  not. 

Q.  Well,  what  is  the  fact  about  that? 

A.  Well,  to  the  best  of  my  recollection,  no  invoices  or  state¬ 
ments  sent  to  us  by  them  attached  to  drafts  showed  any  proc¬ 
essing  tax  items  after  that  date. 

Q.  With  the  exception  of  the  processing  tax  item  which  dis¬ 
appeared  from  the  invoices  after  January  15th,  1936,  were  the 
other  two  items,  to-wit,  “F.  A.  S.  Manila”  and  “wharfage  tax” 
contained  in  the  subsequent  invoices? 

A.  Yes. 

Q.  Mr.  Netherton,  I  hand  you  what  purports  to  be  a  telegram 
from  Balfour,  Guthrie  &  Company,  dated  December  29th,  1934, 
to  International  Suchar  Corporation,  New  York  City;  and  ask 
you  if  you  sent  that  telegram? 

A.  Yes. 

Mr.  Gambill.  I  offer  in  evidence  as  Respondent’s  Exhibit 
No.  6  the  telegram  dated  December  29th,  1934,  from  Balfour, 
Guthrie  &  Company,  Ltd.,  San  Francisco,  California,  to  Inter¬ 
national  Suchar  Corporation,  New  York  City. 
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Mr.  Halstead.  Petitioner  objects  on  the  ground  that  the  con¬ 
tents  of  this  telegram  are  irrelevent  and  immaterial  to  the  issues 
presented  by  this  proceeding. 

(Telegram  marked  by  reporter  Respondent’s  Exhibit  No.  6.) 

Mr.  Gambill.  Q.  Did  you  receive  an  answer  to  that  tele¬ 
gram,  Mr.  Netherton?  . 

A.  Yes. 

Q.  What  was  the  date  of  the  answer?- 

1107  A.  December  31st,  1934. 

Q.  Is  the  telegram  that  you  now  have  in  your  hand 
the  answer  to  the  telegram? 

A.  That  is  a  copy  of  the  answer. 

Mr.  Gambill.  The  respondent  offers  in  evidence  as  Respond¬ 
ent’s  Exhibit  No.  7  this  day  letter  dated  December  31st,  1934, 
from  International  Suchar  Corporation  to  Balfour.  Guthrie  & 
Company,  Ltd. 

Mr.  Halstead.  The  same  objection  as  made  to  the  prior  offer. 

(Telegram  marked  by  reporter  Respondent’s  Exhibit  No.  7.) 

By  Mr.  Gambill: 

Q.  I  now  hand  you,  Mr.  Netherton,  a  letter  dated  December 
31st,  1934,  No.  513,  from  Balfour,  Guthrie  &  Company  to  Inter¬ 
national  Suchar  Corporation ;  and  I  will  ask  you  if  you  identify 
that  letter? 

(Document  handed  to  witness  by  Mr.  Gambill.) 

A.  Yes;  I  can  identify  this  as  a  copy  of  a  letter  that  we  wrote. 

Mr.  Gambill.  I  now  offer  in  evidence  as  Respondent’s  Ex¬ 
hibit  No.  8,  a  letter  dated  December  31st,  1934,  from  Balfour, 
Guthrie  <fc  Company  to  International  Suchar  Corporation. 

Mr.  Halstead.  The  same  objection. 

(Document  marked  by  reporter  “Respondent's  Exhibit 
No.  8.”) 

By  Mr.  Gambill: 

Q.  Mr.  Netherton,  in  the  month  of  September,  1935,  do  you 
remember  whether  or  not  some  of  your  customers  commenced 
demanding  contracts  from  Balfour,  Guthrie  to  the  effect,  in 
substance,  that  if  Balfour,  Guthrie  recovered  any  pro- 

1108  cessing  taxes  from  the  Government,  those  taxes  would 
be  returned  to  them? 

A.  Yes;  I  think  so.  I  think  they  took  that  attitude. 

Q.  Did  some  of  the  purchasers  demand  that  you  enter  into 
those  contracts? 

A.  Yes;  some  of  them  got  quite  tough  about  it. 

Q.  Do  you  remember  whether  or  not  some  of  the  parties 
withheld  from  payment  of  sugar  an  amount  representing  the 
processing  tax  that  was  included  in  the  price  of  the  sugar? 
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A.  Yes;  the  buyers  in  paying  their  bills  would  take  off  50 
cents  or  53V&  cents  or  55  cents,  and  hold  it  back,  and  pay  the 
balance  of  the  bill. 

Q.  Mr.  Netherton,  I  hand  you  a  letter  from  Balfour,  Guthrie 
&  Company,  San  Francisco,  to  International  Suchar  Corpora¬ 
tion,  New  York,  dated  July  31st,  1935;  and  I  will  ask  you  if  you 
can  identify  this  letter?  It  purports  to  bear  your  signature. 

(Document  handed  to  the  witness  by  Mr.  Gambill.) 

A.  Yes;  I  wrote  that. 

Q.  Was  that  letter  in  regard  to  certain  correspondence  you 
had  from  some  vendees? 

A.  Yes. 

Mr.  Gambill.  I  now  offer  in  evidence  as  respondent’s  Ex¬ 
hibit  No.  9  a  letter  of  Balfour,  Guthrie  &  Company,  signed  by 
H.  T.  Netherton,  to  International  Suchar  Corporation,  dated 
July  31st,  1935. 

Mr.  Halsteab.  No  objection. 

(Letter  marked  by  reporter  “Respondent’s  Exhibit  No. 

9.”) 

1109  By  Mr.  Gambill  : 

Q.  I  now  hand  you,  Mr.  Netherton,  a  letter  purporting 
to  be  dated  September  11th,  1935,  from  Balfour,  Guthrie  & 
Company  to  International  Suchar  Corporation;  and  ask  you 
if  you  identify  that  letter? 

(Document  handed  to  the  witness  by  Mr.  Gambill.) 

A.  Yes,  we  wrote  it. 

Mr.  Gambill.  I  now  offer  as  Respondent’s  Exhibit  No.  10  a 
letter  dated  September  11th,  1935,  No.  133,  from  Balfour,  Guth¬ 
rie  &  Company  to  International  Suchar  Corporation. 

(Letter  marked  by  reporter  “Respondent’s  Exhibit  No.  10.”) 

By  Mr.  Gambill: 

Q.  I  now  hand  you  a  letter,  Mr.  Netherton,  dated  December 
4th,  1935,  purporting  to  be  signed  by  you  on  behalf  of  Balfour, 
Guthrie  &  Company  to  International  Suchar  Corporation,  and 
I  will  ask  you  if  you  can  identify  that  letter? 

(Document  handed  to  the  witness  by  Mr.  Gambill.) 

A.  Yes,  that  is  my  letter. 

Mr.  Gambill.  I  will  now  offer  as  Respondent’s  Exhibit  No. 
11,  a  letter  dated  September  4th,  1935,  No.  124,  from  Balfour, 
Guthrie  &  Company  to  International  Suchar  Corporation. 

(Letter  marked  by  reporter  “Respondent’s  Exhibit  No.  11.”) 

By  Mr.  Gambill: 

Q.  Mr.  Netherton,  I  now  hand  you  what  purports  to  be  a 
letter  dated  August  5th,  1935,  No.  109,  from  Balfour,  Guthrie  & 
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Company,  signed  by  yourself,  directed  to  International  Suchar 
Corporation;  and  I  will  ask  you  if  you  can  identify  that  letter? 

(Document  handed  to  the  witness  by  Mr.  Gambill.) 

1110  A.  Yes,  that  is  my  letter. 

Q.  Attached  to  the  letter  is  a  telegram.  I  ask  you  if 
that  telegram  was  received  by  you  from  the  International 
Suchar  Corporation? 

A.  Yes.  that  is  a  copy  of  a  telegram  sent  by  International 
Suchar  Corporation. 

Mr.  Gambill.  I  now  offer  as  Respondent’s  Exhibit  No.  12 
a  letter  dated  August  5th,  1935.  from  Balfour.  Guthrie  &  Com¬ 
pany  to  International  Suchar  Corporation ;  attached  to  it  is  a 
telegram  dated  August  5th.  1935,  from  International  Suchar 
Corporation  to  Balfour,  Guthrie  &  Company;  I  offer  that  as 
Respondent’s  Exhibit  No.  12. 

(Letter  and  telegram  marked  by  reporter  “Respondent’s 
Exhibit  No.  12.”) 

By  Mr.  Gambill: 

Q.  Mr.  Netherton,  I  now  hand  you  that  purports  to  be  a 
letter  dated  August  6th,  1935,  from  International  Suchar  Cor¬ 
poration  to  Balfour,  Guthrie  &  Company,  San  Francisco ;  and 
I  will  ask  you  if  you  received  that  letter. 

(Document  handed  to  the  witness  by  Mr.  Gambill.) 

A.  Yes,  my  recollection  is  we  received  such  a  letter. 

Mr.  Gambill.  I  now  offer  into  evidence  as  Respondent’s  Ex¬ 
hibit  No.  13,  a  letter  dated  August  6th,  1935,  numbered  115, 
from  International  Suchar  Corporation  to  Balfour,  Guthrie  & 
Company,  San  Francisco. 

(Letter  marked  by  reporter  “Respondent’s  Exhibit  No.  13.”) 
By  Mr.  Gambill: 

Q.  Mr.  Netherton,  I  now  hand  you  a  letter  dated  August 
16th,  1935,  No.  118,  from  the  International  Suchar 

1111  Corporation  to  Balfour,  Guthrie  &  Company,  and  ask 
you  if  you  received  that  letter? 

(Document  handed  to  the  witness  by  Mr.  Gambill.) 

A.  Yes,  we  received  that  letter. 

Mr.  Gambill.  I  now  offer  in  evidence  as  Respondent’s  Ex¬ 
hibit  No.  14  a  letter  dated  August  16th,  1935,  from  International 
Suchar  Corporation,  New  York  City,  to  Balfour,  Guthrie  & 
Company,  Ltd. 

Mr.  Halstead.  No  objection  to  any  of  those. 

(Letter  marked  by  reporter  “Respondent’s  Exhibit  No.  14.”) 
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By  Mr.  Gambill: 

Q.  Mr.  Netherton,  I  now  hand  you  a  letter  dated  May  25th, 
1934,  from  Balfour,  Guthrie  &  Company,  addressed  “To  our 
Sugar  Buyers/’  and  I  will  ask  you  if  you  identify  that  letter? 
(Document  handed  to  the  witness  by  Mr.  Gambill.) 

A.  Yes,  that  is  a  circular  sent  out  to  our  sugar  customers  on 
May  25th,  1934. 

Mr.  Halstead.  I  want  to  see  that. 

(Document  handed  to  Mr.  Halstead.) 

By  Mr.  Gambill: 

Q.  Was  a  similar  letter  circularized  among  your  sugar  buyers? 
A.  Yes. 

Mr.  Halstead.  No  objection. 

Mr.  Gambill.  Respondent  offers  this  letter  dated  May  25, 
1934,  from  Balfour,  Guthrie  &  Co.,  addressed  “To  our  Sugar 
Buyers”  as  Respondent’s  Exhibit  No.  15. 

(Letter  marked  by  reporter  “Respondent’s  Exhibit  No.  15.”) 

1112  By  Mr.  Gambill: 

Q.  Mr.  Netherton,  I  will  now  hand  you  a  letter  dated 
October  6th,  1934,  from  Balfour,  Guthrie  &  Company  to  Inter¬ 
national  Suchar  Corporation;  and  I  will  ask  if  you  can  identify 
that? 

(Document  handed  to  the  witness  by  Mr.  Gambill.) 

A.  Yes,  that  is  a  letter  dealing  with  raw  sugar  that  we  wrote. 
Mr.  Gambill.  The  respondent  offers  this  letter  dated  Octo¬ 
ber  6th,  1934,  from  Balfour,  Guthrie  &  Company  to  Interna¬ 
tional  Suchar  Corporation  as  Respondent’s  Exhibit  No.  16. 

Mr.  Halstead.  Petitioner  objects  to  that  exhibit  on  the 
ground  that  it  relates  to  the  sale  of  raw  sugar;  and  that  this 
proceeding  is  to  recover  a  tax  paid  on  the  processing  of  refined 
sugar. 

By  Mr.  Gambill: 

Q.  Do  you  know  whether  or  not  there  was  a  processing  tax 
on  raw  sugar  going  into  domestic  consumption? 

A.  I  don’t  believe  there  was  any  processing  tax  on  raw 
sugar  until  it  was  actually  processed  into  refined  sugar. 

Mr.  Gambill.  We  can  clarify  that  by  going  into  the  process¬ 
ing  taxes  in  force  at  that  time. 

(Thereupon  an  adjournment  was  taken  until  2  o’clock  P.  M., 
Thursday,  May  30th,  1940.) 

1113  Room  1403  Humboldt  Bank  Building,  785  Market 
Street,  San  Francisco,  Calif.,  Thursday,  May  30th,  1940, 

2  o’clock  P.  M. 
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(Pursuant  to  the  foregoing  adjournment,  the  deposition  of 
the  witness,  H.  T.  Netherton,  at  the  above  time  and  place 
was  resumed,  there  being  the  same  appearances  as  herein¬ 
before  noted.) 

H.  T.  Netherton,  recalled  as  a  witness  on  behalf  of  the 
respondent,  having  been  previously  sworn,  testified  as  follows: 

Direct  examination  (resumed)  by  Mr.  Gambill:  In  view 
of  the  fact  that  I  have  been  examining  Mr.  Netherton  a  half 
day  yesterday  and  a  half  a  day  this  morning,  I  desire  that  Mr. 
Maiden  continue  the  examination,  because  I  am  a  little  tired. 

Mr.  Maiden.  You  have  no  objection  to  that? 

Mr.JlALjTEAD.  Nj.  #  #  #  . 

1119  "By  Mr.  Maiden:  ** 

Q.  Mr.  Netherton,  I  hand  you  here  what  purports  to 
be  a  day  letter  dated  April  5th,  1935,  addressed  to  Balfour, 
Guthrie  &  Company,  Ltd.,  San  Francisco,  California,  by  Inter¬ 
national  Suchar  Corporation;  and  will  ask  you  if  you  will 
examine  this  and  see  if  you  can  identify  it  as  having  been 
received  by  your  office? 

(Document  handed  to  the  witness  by  Mr.  Maiden.) 

A.  Yes,  that  is  a — We  received  that  telegram.  It  deals  with 
raw  sugar. 

Mr.  Maiden.  The  respondent  now  desires  to  offer  in  evi¬ 
dence  as  his  Exhibit  No.  26  a  day  letter  dated  April  5th,  1935, 
addressed  to  Balfour,  Guthrie  &  Company,  San  Francisco, 
California,  by  International  Suchar  Corporation. 

Mr.  Halstead.  Objected  to  on  the  ground  that  the  offered 
exhibit  refers  to  raw  sugar;  and,  therefore,  is  not  in  issue  in 
this  proceeding. 

(Telegram  marked  by  reporter  “Respondent’s  Exhibit  No. 
26.”) 

By  Mr.  Maiden: 

Q.  Mr.  Netherton,  I  hand  you  here  a  sheet  of  paper  dated 
March  10th,  1936,  under  the  caption  of  Balfour,  Guthrie  & 
Company,  Ltd.,  Los  Angeles,  California,  to  San  Francisco, 
Subject  Sugar,  Dictated  by  H.  D.  Tyler,  under  which  ap¬ 
pear  the  letters  “BF,”  signed  in  ink  “H.  D.  T.,”  under 

1120  it  the  letter  “F.,”  and  ask  you  if  you  will  examine  this 
sheet  of  paper  and  see  if  you  can  identify  it  as  having 

been  received  by  this  office? 

(Document  handed  to  the  witness  by  Mr.  Maiden.) 

A.  Yes,  we  received  thst  letter. 

Q.  I  will  ask  you,  Mr.  Netherton.  if  you  will  read  that  com¬ 
munication  into  the  record,  inasmuch  as  it  is  very  short. 

(Document  handed  to  Mr.  Halstead.) 
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Mr.  Halstead.  No  objection.  What  is  the  date  of  that? 

Mr.  Maiden.  March  10th.  1936. 

The  Witness.  “We  show  on  our  books  as  owing  by  Safeway 
Stores  the  sum  of  SI, 765.50  which  these  buyers  deducted  as 
being  the  equivalent  of  processing  taxes. 

“From  the  tenor  of  their  last  letter  to  you.  we  gathered  that 
w’hen  making  the  deduction  Safeway  were  unaware  that  we 
had  actually  paid  the  processing  taxes  and  we  were  of  the 
opinion  that,  in  view  of  our  actually  having  paid  the  taxes,  they 
would  reimburse  us.  We  had  understood  that  you  wrere  to 
discuss  the  matter  with  these  friends  a  short  time  ago  and  that 
it  was  anticipated  a  settlement  would  immediately  be  made. 

“We  would  appreciate  your  advising  us  of  the  present 
status.” 

By  Mr.  Maiden: 

Q.  Mr.  Netherton,  will  you  identify  the  writer  of  this  letter 
which  you  have  just  read  into  the  record? 

A.  Yes.  The  letter  was  dictated  by  Mr.  H.  D.  Tyler,  who 
at  that  time  was  the  head  of  our  Los  Angeles  branch. 

Q.  Mr.  Netherton,  I  hand  you  here  a  brown  thin  sheet 
1121  of  paper  bearing  the  date  of  March  14,  1936,  Los 

Angeles,  captioned  “Sugar,”  signed  “B.  G.  &  Co.,  Ltd., 
per,”  to  the  side  of  which  appeal  the  initials  “HTN:BM:”  and 
ask  you  if  you  can  identify  this  letter  or  memorandum  as  having 
been  written  by  this  office  to  the  Los  Angeles  office  of  Balfour, 
Guthrie  &  Company? 

(Document  handed  to  the  witness  by  Mr.  Maiden.) 

A.  Yes. 

Q.  And  by  whom  was  that  communication  written? 

A.  That  is  a  carbon  copy  of  a  letter  written  by  me  to  our 
Los  Angeles  office  on  March  14th,  1936. 

(Document  shown  to  Mr.  Halstead.) 

Mr.  Halstead.  No  objection. 

By  Mr.  Maiden  : 

Q.  Mr.  Netherton,  in  view  of  the  shortness  of  this  com¬ 
munication,  I  will  ask  you  if  you  will  read  it  into  the  record. 

The  Witness.  “Referring  to  yours  of  March  10th,  we  have 
again  communicated  with  Safeway  in  regard  to  payment.  Mr. 
French  has  been  quite  busy  lately  and  has  apparently  been 
unable  to  concentrate  on  this  question,  but  his  office  states  he 
will  get  in  touch  with  us  within  the  next  few  days.” 

By  Mr.  Maiden  : 

Q.  Mr.  Netherton,  I  will  ask  you  whether  Balfour,  Guthrie 
<fc  Company  ever  received  from  Safeway  Stores  the  sum  of 
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SI, 765.50,  which  the  said  Safeway  Stores  had  deducted  as  being 
the  equivalent  of  processing  taxes  paid  on  sugars  purchased 
by  Safeway  Stores  from  Balfour,  Guthrie  &  Company? 

1122  A.  I  believe  that  eventually  they  paid  all  their  bills 
in  full. 

Q.  Mr.  Netherton,  I  hand  you  here  a  thin  yellow  sheet  of 
paper  dated  December  30th,  1936,  addressed  Los  Angeles,  cap¬ 
tioned  “Sugar — A.  A.  A.  Taxes.”  by  “B.  G.  <fc  Co.,  Ltd.,  per,” 
to  the  side  of  which  appear  these  letters:  “HTN:MP,”  under 
which  appear  the  further  letters,  “ce-P.S.T.:”  and  ask  you  if 
you  can  identify  this  letter  as  having  been  written  by  Balfour. 
Guthrie  &  Company,  of  San  Francisco,  to  Balfour,  Guthrie  & 
Company’s  office  in  Los  Angeles;  and,  if  so,  by  whom  was  the 
letter  written? 

A.  That  is  a  copy  of  a  letter  written  by  me  on  December 
30th,  1936,  to  our  Los  Angeles  branch. 

(Document  shown  to  Mr.  Halstead.) 

Mr.  Halstead.  No  objection. 

Mr.  Maiden.  At  this  time,  the  respondent  desires  to  offer 
in  evidence  as  his  Exhibit  27,  a  letter  or  memorandum  dated 
December  30th,  1936,  addressed  to  Los  Angeles  by  Balfour, 
Guthrie  &  Company,  Ltd.,  H.  T.  Netherton,  with  the  under¬ 
standing  that  as  soon  as  practicable,  the  respondent  will  sub¬ 
stitute  in  lieu  thereof  a  photostatic  copy,  provided  petitioner  so 
desires. 

(Letter  marked  by  reporter  “Respondent’s  Exhibit  No.  27.”) 
By.  Mr.  Maiden: 

Q.  Mr.  Netherton,  I  hand  you  here  a  sheet  of  paper  on  the 
letterhead  of  Balfour,  Guthrie  &  Company,  Ltd.,  Los 
Angeles,  Calif.,  dated  December  29, 1936,  San  Francisco, 

1 123  Subject  Sugar — A.  A.  A.  Taxes,  Dictated  by  W.  L.  Dixon 
Jr.,”  under  which  the  following  letters  appear:  “BF, 

CC  C.O.;”  and  ask  you  if  you  can  identify  this  memorandum 
or  letter? 

A.  Yes,  that  was  a  letter  that  was  written  to  us  by  Mr.  Dixon, 
of  the  Los  Angeles  office. 

Mr.  Halstead.  Can  I  see  it? 

Mr.  Maiden.  Oh,  excuse  me. 

The  Witness  (continuing).  On  December  29th,  1936. 

Mr.  Maiden: 

Q.  And  who  was  Mr.  Dixon  at  that  time?  In  what  capacity 
was  he  connected  with  Balfour,  Guthrie  &  Company  at  Los 
Angeles? 

A.  Mr.  Dixon  was  in  charge  of  the  sales  of  sugar. 
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Mr.  Halstead.  No  objection. 

Mr.  Maiden.  Respondent  at  this  time  desires  to  offer  in  evi¬ 
dence  as  his  exhibit  No.  28  letter  or  memorandum  dated  Decem¬ 
ber  29th,  1936,  to  San  Francisco,  “Subject  Sugar— A.  A.  A. 
Taxes,  dictated  by  W.  L.  Dixon  Jr.,”  being  the  instrument 
hereinabove  identified  by  Mr.  Netherton,  with  the  understand¬ 
ing  that  respondent  will  substitute  in  lieu  thereof  a  photostatic 
copy  in  the  event  the  petitioner  so  desires. 

(Letter  marked  by  reporter  Respondent’s  Exhibit  No. 
-  28.) 

1 124  By  Mr.  Maiden  : 

Q.  Mr.  Netherton,  I  hand  you  here  what  purports  to 
be  a  letter  or  inter-office  memorandum  addressed  to  San 
Francisco,  “Subject  Sugar  collections,”  dated  August  24th, 
1934,  by  “B.  G.  &  Co.,  Ltd.,  Per  J.  H.  MacDonaugh;”  and  ask 
if  you  can  identify  this  instrument  as  having  been  received  by 
your  office? 

(Document  handed  to  the  witness  by  Mr.  Maiden.) 

A.  Yes,  we  received  that  letter. 

(Document  shown  to  Mr.  Halstead.) 

Mr.  Halstead.  No  objection. 

1125  Mr.  Maiden.  Respondent  now  desires  to  offer  in  evi¬ 
dence  as  his  Exhibit  30  a  memorandum  or  inter-office 

letter  dated  August  24th,  1934,  “San  Francisco,  Subject  Sugar 
Collections,”  by  Balfour,  Guthrie  &  Company,  Ltd.,  per  J.  H. 
MacDonaugh,  with  the  understanding  that  respondent  will 
substitute  in  lieu  thereof  a  photostatic  copy,  if  the  petitioner  so 
desires. 

Mr.  Halstead.  Yes;  I  wish  you  would. 

(Letter  marked  by  the  reporter  “Respondent’s  Exhibit  No. 
30.)” 

By  Mr.  Maiden: 

Q.  Mr.  Netherton,  I  hand  you  here  a  sheet  of  paper  dated 
July  31st,  1934,  addressed  to  Los  Angeles,  under  the  caption 
“Sugar  Insurance,”  by  Balfour,  Guthrie  &  Company,  Ltd.,  on 
the  side  of  which  appear  the  following  letters:  “cc  P.  S.  T.,” 
under  which  appear  the  following  letters:  “HTN:MO;”  and 
ask  you  if  you  identity  this  instrument? 

(Document  handed  to  the  witness  by  Mr.  Maiden.) 

A.  That  is  a  copy  of  a  letter  written  by  me  to  our  Los  Angeles 
office  on  July  31st,  1934. 

(Document  handed  to  Mr.  Halstead.) 

Mr.  Halstead.  No  objection. 
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By  Mr.  Maiden: 

Q.  Mr.  Netherton.  I  will  ask  you  if  you  will  be  so  kind,  in 
view  of  the  shortness  of  this  communication,  to  just  read  it  into 
the  record. 

The  Witness.  Dear  Sirs:  Balfour.  Kessler  Agencies  called 
us  today  and  advised  that  according  to  their  agents  at  yours, 
you  were  uncertain  if  the  Compensating  tax  should  be  added 
to  valuation. 

1126  “From  our  letters  to  you  and  to  Coast  offices  on  June 
15th  and  our  letter  to  you  on  June  22,. you  will  note  that 
the  tax  should  be  included  on  all  sugar  except  on  the  quan¬ 
tity  deliverable  against  canner’s  contents  entered  into  prior  to 
April  26.” 

"Who  wrote  that  letter? 

A.  I  did. 

Q.  Mr.  Netherton,  I  will  ask  you  whether,  as  a  matter  of 
fact,  the  words  “canner’s  contents”  should  not  have  been  “can¬ 
ner’s  contracts”? 

A.  Undoubtedly  it  should  have  been  “contracts.”  It  was  a 
stenographic  error. 

Q.  Now,  Mr.  Netherton,  I  will  ask  you  if  you  will  be  so  kind 
to  explain  just  what  was  meant  by  this  letter  of  July  31st,  1934, 
which  you  have  just  identified? 

A.  Briefly,  we  informed  our  Los  Angeles  office  that  when 
they  covered  fire  insurance  on  'Stocks  in  warehouse,  which 
valuation  includes  normal  charges-  paid  on  the  sugar,  they 
shouldn’t  forget  to  remember  that  taxes  had  been  paid  on  the 
sugar,  and  consequently  they  should  protect  that  expenditure 
w-ith  insurance.  •••••••  • 

1160  Q.  At  the  time  that  this  telegram,  being  Respondent’s 
Exhibit  7,  was  sent  to  Balfour,  International  Suchar 

Corporation  knew  the  prices  of  the  competitors  out  here,  did 
they  not? 

A.  They  did,  yes.  That  is,  of  the  open  price. 

Q.  In  fixing  that  price  of  245  points  on  that  day  over  the  New 
York  futures  market,  they  knew  that  that  price  would  com¬ 
pare  favorably  with  competitors  out  here  on  the  Pacific  Coast, 
didn’t  they? 

A.  I  don’t  know  whether  they  knew  it  compared  favorably. 
It  appears  to  me  that  what  they  were  advising  us  was  the  low¬ 
est  price  at  which  they  would  be  willing  to  sell. 

Q.  Well,  then,  they  knew  that  their  competitors  out 

1161  here  on  the  Pacific  Coast  at  that  time  were  selling  sugar 
at  at  least  245  points  over  the  New  York  futures  market, 

or  greater,  didn’t  they? 
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A.  They  probably  knew  that  the  competitors  were  openly 
quoting  prices  of  at  least  that  figure;  although  as  to  that  I 
cannot  say;  but  the  mere  exchange  of  telegrams  here  would 
seem  to  indicate  that  this  was  a  rather  special  thing,  because  we 
ordinarily  did  not  exchange  telegrams  on  just  routine  sales. 

Q.  Mr.  Netherton,  do  you  know  how  that  245  points  figure 
was  arrived  at  on  that  particular  day,  just  by  looking  at  that? 

A.  I  can  tell  by  looking  at  this  computation.  It  is  a  little 
foggy;  but  I  happen  to  have  seen  the  original  of  the  wires,  so 
I  can  tell  you  more  from  memory.  Do  you  want  to  read  them 
out? 

Q.  Yes,  I  would  be  glad  if  you  would  read  them  out. 

A.  Here  is  a  pencil  notation  apparently  made  by  somebody 
in  New  York  at  the  foot  of  the  telegram;  and  under  the  column 
headed  “July”  it  says  “Futures  price  193.”  Underneath  that  it 
says  “100  spread;”  and  under  “193”  there  is  one  dollar  entered. 
Underneath  “100  spread”*  appears  the  words  “process  tax;” 
and  under  “One  dollar”  is  entered - 

Q.  What  is  the  process  tax?  What  is  that  process  tax? 

A.  It  is  entered  “.55”  ;  and  underneath  that  is  entered  “Duty 
.90.”  And  those  four  items  are  added  together  and  make  a 
total  of  $4.38. 

Q.  Now.  Mr.  Netherton,  I  will  ask  you  to  add  the  last 
1162  three  figures. — that  is,  the  figure  designated  as  “spread,” 
the  figure  designated  as  “process  tax.”  and  the  figure 
designated  as  “duty.”  and  see  what  figure  you  arrive  at? 

A.  They  add  up  to  a  total  of  245. 

Q.  Mr.  Netherton,  would  you  say  that  that  was  the  way, 
by  adding  up  those  three  figures — the  figure  “spread,”  the 
figure  “process  tax,”  and  the  figure  “duty,”  that  that  was  the 
way  that  the  245  points  was  arrived  at? 

A.  I  would  say  it  was;  that  that  is  how  he  arrived  at  245 
points,  yes. 

Q.  And  you  have  seen  the  original  of  that  telegram? 

A.  Yes. 

Q.  (Continuing.)  At  New  York— the  original  of  that  tele¬ 
gram? 

A.  It  was  shown  to  me  by - 

Q.  I  say,  you  have  seen  it? 

A.  Oh,  I  have  seen  the  original,  yes. 

Q.  Who  showed  you  the  original  here? 

A.  Who  was  that  gentleman  that  was  doing  the  investigat¬ 
ing  in  Los  Angeles? 

Q.  You  mean  Mr.  Blackham? 

A.  Yes. 
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Q.  Referring  to  Respondent’s  Exhibits  9,  10,  11,  12,  13  and 
14,  with  respect  to  a  Mr.  Howell,  you  testified  that  Mr.  Howell 
was  secretary  of  International  Suchar  Corporation? 

A.  Yes. 

Q.  When  you  say  secretary,  what  do  you  mean  by  that? 
Do  you  mean  secretary  and  treasurer? 

A.  No,  I  mean  that  his  title  was  that  of  secretary  of  the 
corporation. 

1163  Q.  In  his  capacity  as  secretary  of  the  corporation, 
would  he  not  have  been  an  official  of  the  corporation? 

A.  Yes. 

Q.  Mr.  Netherton,  when  you  received  that  letter,  Respond¬ 
ent’s  Exhibit  No.  9,  and  being  a  letter  numbered  63,  dated 
July  31st,  1935,  I  will  ask  you  to  state  if  you  did  not  write 
International  Suchar  Corporation  and  advise  them  that  you 
had  certain  letters  from  Haas  Brothers  and  Tea  Garden  Prod¬ 
ucts  Company  with  respect  to  demanding  a  contract  for  reim¬ 
bursement  of  any  processing  tax  they  had  paid  on  sugar  pur¬ 
chased  from  Balfour,  Guthrie  in  case  Insular  recovered  the 
money  from  the  Government;  and  I  will  ask  you  to  state  if  it 
was  not  the  purpose  of  this  letter  to  receive  instructions  from 
International  Suchar  Corporation  as  to  what  you  should  do 
with  respect  to  the  action  of  Haas  Brothers  and  Tea  Garden? 

A.  This  letter  was  for  the  purpose  of  advising  International 
Suchar  Corporation  of  certain  of  our  buyers’  attitude. 

Q.  Wasn’t  the  purpose  of  this  letter  to  find  out  what  sort 
of  an  attitude  International  Suchar  was  going  to  take  with 
respect  to  the  attitude  of  these  same  individuals? 

A.  No,  the  purpose  of  the  letter  was  to  let  them  know — 
was  to  report  to  them  what  was  going  on ;  and  leave  it  to  their 
discretion  as  to  whether  they  wanted  to  let  the  matter  stand 
as  it  did  stand,  or  to  make  any  response  they  wanted. 

Q.  This  letter  numbered  63  doesn’t  state  that  Balfour, 
Guthrie  had  entered  into  any  contract  with  these  vendees, 
does  it? 

1164  A.  No,  it  does  not. 

Q.  It  simply  states  that  these  vendees  were  demand¬ 
ing  a  contract? 

A.  Yes.  It  states  that  they  sent  out  certain  form  letters 
with  respect  to  the  matter  of  recovery  of  taxes. 

Q.  And  was  the  purpose  then  to  notify  International  Suchar 
of  the  attitude  of  these  vendees  so  that  you  could  find  out  what 
reaction  International  would  have  to  entering  into  such  a  con¬ 
tract? 
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A.  In  the  letter  that  was  not  clearly  stated  that  that  was 
the  purpose.  The  letter  merely  states  what  happened,  and 
passes  the  information  on  to  the  International  Suchar  Cor¬ 
poration. 

Q.  Now,  then,  I  will  ask  you  to  state  whether  on  August 
6th,  1935,  you  did  not  receive  a  letter  from  International 
Suchar  Corporation,  signed  T.  A.  Howell,  Secretary,  designated 
in  the  record  as  Respondent’s  Exhibit  13,  which  gave  Balfour, 
Guthrie  authority  to  enter  into  contracts  with  Haas  Brothers 
and  Tea  Garden  and  the  Pacific  Fruit  to  reimburse  said  vendees 
in  case  Insular  recovered  the  processing  tax  paid  by  itself  to 
the  Government? 

A.  Well,  on  reading  this  letter  over,  there  is  no  authority 
delegated  to  us  at  all.  The  letter  merely  expresses  the  opinion 
that  the  attitude  taken  by  Haas  and  Tea  Garden  is  a  reason¬ 
able  one. 

Q.  All  right.  I  will  ask  you  to  state  now,  Mr.  Nether- 

1165  ton,  if  as  a  result  of  receiving  this  letter  from  Inter¬ 
national,  which  stated  that  the  position  taken  by  Haas 

Brothers  and  Tea  Garden  was  a  reasonable  one,  you  did  not 
enter  into  an  unconditional  contract  with  those  two  vendees  to 
refund  them  processing  taxes  paid  by  Insular  which  was  in¬ 
cluded  in  the  purchase  price  paid  by  the  vendee  in  case  of 
recovery  from  the  Government? 

A.  No,  I  don’t  remember  any  specific  case;  but  I  may  be 
able  to  refresh  my  memory  if  I  look  at  the  correspondence  or 
any  of  the  exhibits  that  refer  to  it. 

Q.  I  will  ask  you  to  state  now  if  you  did  not  enter  into  con¬ 
tracts  with  Haas  Brothers  and  Tea  Garden? 

A.  I  don’t  remember. 

Q.  I  will  ask  you  to  examine  Respondent’s  Exhibit  10,  ad¬ 
dressed  to  International  Suchar  Corporation,  and  see  if  that 
will  refresh  your  mind  on  the  subject? 

(Document  handed  to  witness.) 

A.  Yes,  we  wrote  letters,  according  to  this  letter,  to  Haas 
Brothers  and  Tea  Garden,  in  which  we  stated  that  if  we  re¬ 
covered  any  taxes  from  the  Government,  which  taxes  have  been 
included  in  the  price  of  the  sugar,  we  would  pass  on  such  re¬ 
covery  to  them,  less  expenses. 

Q.  Mr.  Netherton,  you  relied  upon  the  authority  of  Mr. 
Howell  to  give  the  instructions  that  he  did,  or  to  make  the 
statements  that  he  did  in  Respondent’s  Exhibit  13? 

A.  I  suppose  it  was  by  the  authority  of  Mr.  Howell,  although 
our  letter  to  International  Suchar  of  September  11th, 

1166  1935,  doesn’t  seem  to  refer  to  the  letter  signed  by  Mr. 
Howell  on  August  6th,  1935. 
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Q.  All  right.  Now,  Mr.  Netherton,  I  will  ask  you  to  examine 
Respondent’s  Exhibits  11  and  14,  and  see  if  Exhibit  No.  11  was 
not  in  response  to  Exhibit  No.  14,  which  bears  the  signature 
of  T.  A.  Howell,  Secretary;  and  I  will  further  ask  you  to  state 
if  Exhibit  No.  11  doesn’t  demonstrate  that  Balfour,  Guthrie 
was  relying  upon  the  authority  given  them  in  Exhibit  No.  14? 

(Documents  handed  to  witness.) 

Mr.  Halstead.  I  object  to  that  as  asking  for  a  conclusion 
of  the  witness. 

A.  The  letter  written  by  us  of  September  4th,  1935,  to  Inter¬ 
national  Suchar  Corporation,  which  letter  is  numbered  124  is 
in  response  to  their  letter  to  us  No.  118,  dated  August  16th, 
signed  by  Mr.  Howell ;  however,  I  do  not  find  any  evidence  in 
our  letter  that  we  are  relying  upon  any  authority  given  us  in 
Mr.  Howell’s  letter  of  August  16th.  On  the  contrary,  our  let¬ 
ter  seems  to  criticise  the  suggestion  made  by  Mr.  Howell  in 
his  letter  of  August  16th. 

By  Mr.  Maiden  : 

Q.  All  right.  Now,  then,  regardless  of  all  that  has  been 
said,  did  Balfour,  Guthrie  &  Company  act  upon  the  authority 
of  any  instructions  given  them  by  International  Suchar  Cor¬ 
poration  signed  by  T.  A.  Howell,  Secretary?  Did  that  carry 
with  it  the  authority  of  International  Suchar  Corporation? 

That  is,  did  the  signature  of  Mr.  Howell  carry  with 
1167  it  the  authority  of  International  Suchar  Corporation? 

A.  We  considered  at  the  time  that  Mr.  Howell — 
any  letter  signed  by  Mr.  Howell,  or  any  other  officer  of  the  In¬ 
ternational  Suchar  Corporation,  carried  with  it  sufficient  au- 
.  thority  for  us  to  act  upon  it. 

Q.  That  is  all  I  want  to  know.  Mr.  Netherton,  Respondent’s 
Exhibits  9,  10,  11,  12,  13,  and  14  show  that  contracts  were 
entered  into  by  Balfour,  Guthrie,  as  the  agent  for  Insular  with 
Haas  Brothers,  Tea  Garden  and  Pacific  Fruit  Products  Com¬ 
pany,  or  whether  it  is,  to  the  effect  that  Insular  would  refund 
to  these  three  vendees  processing  taxes  paid  in  the  purchase 
price  of  sugar  purchased  by  them  in  the  event  Insular  secured 
a  refund  of  those  taxes  from  the  Government,  less  their  propor¬ 
tionate  part  of  expenses  in  making  a  recovery? 

A.  Yes,  but  I  am  not  sure  of  the  case  of  Pacific  Fruit,  because 
they  are  merely  referred  to.  We  have  a  certain  authority — we 
had  a  certain  authority  from  International  Suchar  Corporation 
to  make  an  arrangement  with  them  in  respect  to  any  taxes  that 
might  be  due  them;  but  there  isn’t  anything  to  indicate  that  we 
actually  in  fact  entered  into  that  arrangement. 
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Q.  You  are  speaking  now  of  Pacific  Fruit? 

A.  Yes. 

Q.  In  order  to  refresh  your  mind  on  that,  I  hand  you  Re¬ 
spondent’s  Exhibit  11;  and  will  ask  you  to  read  the  first  para¬ 
graph. 

(Document  handed  to  the  witness.) 

1168  A.  You  are  right.  Apparently  there  were  agreements 
made.  I  had  overlooked  that. 

Q.  With  Pacific  Fruit,  in  addition  to  Haas  Brothers  and  Tea 
Garden? 

A.  You  are  right.  I  overlooked  that. 

Q.  And  they  are  outstanding  now,  are  they  not,  Mr.  Nether- 
ton?  Those  contracts  are  outstanding  now? 

A.  They  must  be. 

Q.  Mr.  Netherton,  I  will  ask  you  to  state  whether  or  not  Re¬ 
spondent’s  Exhibit  No.  11  doesn’t  show  that  Balfour,  Guthrie 
intended  to  enter  into  contracts  wdth  other  buyers  for  a  refund 
of  processing  taxes  paid  by  them  in  the  purchase  price  with 
certain  conditions  and  contingencies  not  existing  in  the  con¬ 
tracts  made  with  Tea  Garden,  Haas  Brothers  and  Pacific  Fruit?* 

A.  Yes,  we  contemplated  giving  buyers  a  certain  perform¬ 
ance  guarantee  in  case  they  should  demand  it. 

Q.  And  you  had  the  authority  of  International  Suchar  to 
do  that  with  respect  to  other  buyers? 

A.  I  believe  that  they  replied  to  that  letter  which  I  just 
looked  at,  giving  us  some  authority  along  that  line. 

Q.  I  believe  you  testified  sometime  during  the  course  of  this 
lengthy  deposition  that  in  the  fall  of  1935,  Balfour,  Guthrie 
was  swamped  with  buyers  demanding  that  they  be  given  con¬ 
tracts  guaranteeing  a  refund  to  them  of  processing  taxes,  or 
that  there  be  withheld  from  their  purchase  price  an  amount 
substantially  the  same  as  the  processing  taxes? 

A.  I  believe  that  that  was — that  the  buyers  who  de- 

1 169  manded  that  sort  of  a  guarantee  were  very  few. 

Q.  They  all  got  contracts,  did  they  not,  Mr.  Nether¬ 
ton,  in  accordance  with  this  new  arrangement,  placing  certain 
conditions  and  contingencies  upon  it? 

A.  I  don’t  recall  who  got  contracts.  I  believe  that  all  the 
buyers  that  got  any  sort  of  a  letter  or  agreement  from  us  are 
all  covered  in  the  exhibits  that  we  have  just  looked  at. 

Q.  Mr.  Netherton,  are  you  testifying  that  Balfour,  Guthrie 
did  not  give  any  contracts  or  commitments  to  any  other  buyers, 
with  the  exception  of  Tea  Garden,  Haas  Brothers  and  Pacific 
Fruit,  guaranteeing  a  reimbursement  to  them  of  any  processing 
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tax  that  might  have  been  included  in  the  price  at  which  they 
purchased  sugar? 

A.  No,  no,  I  am  not  saying  that;  but  I  don’t  recall  having 
discussed  that  with  any  other  buyers  other  than  those  men¬ 
tioned  in  those  exhibits. 

Q.  But  you  did  have  authority  to  enter  into  such  contracts 
or  commitments  with  the  buyers  under  the  new  conditions  im¬ 
posed  by  International? 

A.  Yes,  I  believe  they  sent - 

Q.  And  you  did  have  many  buyers  calling  on  you  for  such 
contracts? 

A.  I  don’t  say  that  there  were  many  buyers.  There  were 
some  buyers;  but  I  don’t  believe  there  were — in  fact,  I  can¬ 
not  recall  any  other  than  those  mentioned  in  the  exhibits. 

Q.  If  you  had  authority  to  enter  into  such  contracts  with 
those  buyers,  and  those  buyers  called  on  you  for  such 

1170  contracts,  why  didn’t  you  give  it  to  them? 

A.  I  am  pretty  sure  that  any  buyer  who  came  to  us 
and  insisted  that  we  give  him  such  guarantee,  and  told  us  that 
if  we  didn’t  give  him  such  guarantee,  that  he  would  conclude 
doing  business  with  us,  received  such  a  guarantee. 

Q.  You  don’t  know  how  many  such  buyers  there  were? 

A.  No. 

Q.  The  only  ones  that  you  recall  are  these  three  that  have 
been  pointed  out  in  Respondent’s  Exhibits  9,  10,  11,  12,  13 
and  14? 

A.  That  is  correct. 

Q.  And  they  were  among  your  largest  buyers,  were  they  not, 
Mr.  Netherton :  Tea  Garden,  Haas  Brothers  and  Pacific  Fruit? 

A.  Tea  Garden  was  not  a  buyer  of  refined  sugar.  In  fact, 
a  very  small  buyer  of  raw  sugar.  Haas  Brothers  bought  sub¬ 
stantial  quantities;  but  I  don’t  think  that  we  would  reckon 
them  in  the  first  dozen  of  our  large  buyers.  Pacific  Fruit  was 
a  very  large  buyer. 

Q.  Now,  then,  if  Haas  Brothers  was  one  of  your  smallest 
buyers,  and  demanded  a  contract,  and  you  gave  it  to  them,  an 
unconditional  contract,  and  various  others  of  your  small  buyers 
asked  you  for  a  conditional  contract,  as  you  stated,  you  would 
have  been  required  to  have  given  it  to  them,  would  you  not? 

A.  Yes,  but  I  do  not  think  that  any  of  the  smaller  buyers 
were  aware  of  the  possibilities  at  the  time. 

Q.  All  the  large  buyers  were,  were  they  not,  Mr.  Netherton? 

A.  I  don’t  know  that  all  the  large  buyers  did.  I  know 

1171  some  of  them  did. 
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Q.  Didn't  you  state  that  General  Foods  Corporation  knew 
all  about  it;  and  it  is  one  of  the  large  buyers? 

A.  That  is  true;  but  I  don’t  think  they  received  any  such 
agreement,  although  I  am  not  positive  as  to  that. 

Q.  In  other  words,  the  sum  total  of  your  testimony  with 
regard  to  contracts  for  reimbursement  to  the  vendees,  is  that 
you  don’t  know  how  many  such  contracts  are  outstanding  at 
this  moment,  or  commitments,  except  the  three  that  we  have 
designated  here? 

A.  I  don’t  know  accurately. 

Q.  How  many  could  it  be,  Mr.  Netherton? 

A.  My  opinion  is  that  there  couldn’t  possibly  be  more  than 
a  half  dozen ;  and  my  reason  for  saying  that  is  that  we  would 
have  written  and  notified  International  Suchar  Corporation 
as  to  the  extent  of  those  agreements.  Those  agreements  were 
naturally  a  very  extraordinary  thing;  and  we  made  it  a  prac¬ 
tice  of  writing  the  International  Suchar  Corporation  the  detail 
of  any  such  extraordinary  thing. 

Q.  Mr.  Netherton,  are  you  stating  here  now  as  a  fact  that 
you  did  not  write  International  Suchar  Corporation  about  any 
other  contracts  entered  into  with  buyers? 

A.  No.  I  am  stating  that  I  have  made  an  examination  of  our 
files;  and  to  the  best  of  my  recollection,  those  are  substantially 
the  only  buyers’  names  that  we  have  mentioned  to  the  Inter¬ 
national  Suchar  Corporation  as  having  received  any  sort 
1172  of  a  guarantee  or  commitment  with  respect  to  taxes.  I 
may  have,  of  course,  overlooked  some  letters. 

Q.  This  half  dozen  or  more  buyers  that  you  speak  of  as 
having  such  contracts  with  Balfour,  Guthrie,  as  agents  for 
Insular,  they  would  be  among  your  large  purchasers,  would 
they  not? 
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A.  I  believe  so.  *  *  0 

Mr.  Maiden.  That  is  all.  * 


Re-cross-examination  by  Mr.  Halstead: 

Q.  Mr.  Netherton,  referring  to  Respondent’s  Exhibit  7, 
will  you  state  whether  you  know  as  a  fact  how  that  245  was 
computed? 

A.  There  is  nothing  here  to  indicate  how  it  was  computed. 

Q.  Do  you  ever  recall  discussing  it  with  any  officer  or  em¬ 
ployee  of  International  Suchar? 

A.  No. 

Q.  Or  any  officer  or  employee  of  Insular? 

A.  No. 


226 


Q.  Mr.  Netherton,  counsel  for  respondent  has  referred  to 
a  certain  new  arrangement  that  buyers  might  request  in  the 
form  of  a  guarantee  to  repay  the  processing  tax  on  certain 
conditions;  and  you  have  testified  at  length  on  that  point. 

Will  you  look  at  Respondent’s  Exhibit  11,  and  state 
1174  whether  that  is  the  new  form  to  which  you  referred  in 
your  testimony? 

A.  Yes,  I  believe  that  was  the  final  word  on  the  matter. 

Mr.  Halstead.  That  is  all. 

Mr.  Maiden.  That  is  all. 


Is/  H.  T.  Netherton. 
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Received  in  docket  section  1940  Aug.  12,  P.  M.  4:30.  Ap¬ 
peals  Division,  Off.  Chief  Counsel,  Bureau  Internal  Rev. 

United  States  Board  of  Tax  Appeals 

Docket  No.  241 

Insular  Sugar  Refining  Corporation,  petitioner 

vs. 

Commissioner  of  Internal  Revenue,  respondent 

Deposition  of  Miss  Bernice  Ford,  taken  for  Respondent  May 
24, 1940. 

Recorded  Docket — E.  G. 

1177  Miss  Bernice  M.  Ford,  having  been  duly  sworn  as  a 
witness  by  the  Notary  Public,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  examination  by  Mr.  Maiden  : 

Q.  Now,  Miss  Ford,  I  hand  you  here  what  purports  to  be 
a  contract  dated  February  6,  1935,  under  the  caption  Balfour, 
Guthrie  &  Company,  Limited,  Park  and  Oak  Streets,  Portland, 
Oregon,  and  I  will  ask  you  to  look  through  this  contract  and 
see  if  you  can  identify  it  as  that  which  it  purports  to  be? 

A.  I  am  to  identify  it  as  what? 

Q.  I  ask  you  to  identify  it. 

A.  Well,  it  looks  like  a  contract  made  in  Portland  with 
General  Foods  Corporation,  New  York. 

Q.  Will  you  state  the  number  of  bags  of  sugar? 

A.  Not  less  than  50,000  bags  or  more  than  70,000  bags  of 
Snowflake  or  Quickmelt  Sugar. 

Q.  At  what  price  and  time  of  delivery? 

A.  $4.25  a  bag,  basis  f.  o.  b.  San  Francisco,  2%  discount  for 
payment  within  seven  days,  plus  21  cents  freight  and  insurance 
to  Portland,  delivery  between  May  1st  and  September  30th. 
1935. 

Q.  Now,  Miss  Ford,  is  there  any  notation  on  that  contract 
with  respect  to  any  sort  of  an  excise  tax;  government  ex- 

1178  cise  tax,  and  if  so,  I  wish  you  would  read  into  the  record 
what  it  is. 

A.  “Above  price  of  $4.25  basis  San  Francisco  includes  present 
Compensating  Tax.” 

Q.  Miss  Ford,  do  you  know  where  that  order  was  filled  from, 
whether  it  was  filled  from  this  office,  or  where  it  was  filled  from? 

A.  Well,  it  doesn’t  look  like  the  complete  order  was  filled 
from  this  office. 
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Q.  Can  you  tell  how  much  of  it  was  filled  from  this  office? 

A.  It  looks  like  35,000  bags,  but  I  am  not  sure. 

Q.  And  that  would  be  in  your  records  here,  would  it  not, 
Miss  Ford? 

A.  Yes. 

Q.  That  contract  is  in  your  records  here? 

A.  I  believe  so. 

Mr.  Maiden.  Now,  respondent  is  offering  the  contract  just 
now  identified  by  Miss  Ford  as  Respondent’s  Exhibit  No.  1,  for 
identification. 

The  respondent  desires  to  withdraw  his  Exhibit  No.  1  for 
identification,  that  is.  the  original,  and  substitute  in  lieu  thereof 
a  photostatic  copy  conforming  in  every  respect  to  said  original 
contract. 

Mr.  Halstead.  No  objection  to  this  photostatic  copy. 

(Photostatic  document  marked  Respondent’s  Exhibit  No.  1 
by  Notary.) 

1179  By  Mr.  Gambil: 

Q.  Miss  Ford,  I  now  hand  you  what  purports  to  be  a 
contract  for  future  delivery  of  sugar  marked  “Sale  No.  109,” 
between  Balfour,  Guthrie,  and  Coast  Ice  Cream  Company. 
Will  you  please  examine  this  contract  and  see  whether  or  not 
you  can  identify  it? 

The  Witness.  Pardon  me — when  they  say  identify,  Mr. 
Halstead - 

Mr.  Halstead.  Tell  just  exactly  what  you  know  about  it.  If 
you  have  never  seen  it,  or  don’t  think  it  has  anything  to  do  with 
your  records — they  asked  you  if  you  know  anything  about  it. 

A.  Well,  I  don’t  know  for  sure  what  this  is.  I  can  see  what 
is  written  here 

Mr.  Gambil.  Look  at  the  signature  at  the  bottom  and  see  if 
you  know  whose  signature  that  is. 

A.  That  looks  like  the  signature  of  Mr.  Tyler. 

Q.  Now,  who  is  Mr.  Tyler?  You  know  Mr.  Tyler’s  signa¬ 
ture,  don’t  you? 

A.  Yes,  sir. 

Q.  And  who  was  Mr.  Tyler? 

A.  He  was  manager  of  the  office  at  that  time. 

Q.  Now,  will  you  state  the  number  of  bags  and  the  price 
covered  by  that  contract  and  when  delivery  was  supposed  to 
be  made? 

A.  The  number  of  bags  is  2,500. 

Q.  Was  that  bulk  sugar? 

1180  A.  Bulk  sugar.  “Shipment:  To  be  completed  as 
above  provided  but  without  liability  on  part  of  Sellers 
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to  Buyers  for  failure  on  part  of  Sellers  to  ship  any  faster  than 
the  condition  of  Sellers’  stock,  or  Sellers’  facilities  for  shipment, 
or  transportation  facilities,  may  allow.” 

Q.  And  what  was  the  date  of  that? 

A.  February  6, 1935. 

Q.  Was  any  statement  in  the  contract  about  the  government 
processing  tax?  If  so,  read  the  statement. 

A.  “The  above  price  is  based  on  Government  Processing 
Tax  at  the  rate  of  5 Zx/>  cents  per  100  pounds,  and  any  change 
in  this  tax  to  be  for  the  account  of  buyers.” 

Mr.  Gambil.  Respondent  now  offers  the  contract  just  identi¬ 
fied  by  Miss  Ford  as  Respondent’s  Exhibit  No.  2.  Respondent 
also  moves  that  the  original  be  withdrawn  and  photostatic 
copy  of  same  be  substituted  therefor. 

Mr.  Halstead.  I  will  stipulate  that  you  can  substitute  the 
photostatic  copy  for  the  document  offered  in  evidence. 

(Photostatic  copy  marked  Respondent’s  Exhibit  No.  2  by 
Notary.) 

Mr.  Gambil.  Respondent  offers  into  evidence  Respondent’s 
Exhibit  marked  for  identification  Exhibit  1,  and  move  that  the 
original  be  withdrawn  and  photostatic  copy  be  substituted 
therefor. 

Mr.  Halstead.  No  objection. 

Mr.  Gambil.  Miss  Ford,  I  now  hand  you  what  pur- 
1181  ports  to  be  a  contract  designated  as  “Sale  No.  C-110,” 
from  Balfour,  Guthrie  to  Hyland-Stanford  Company. 
Will  you  please  examine  this  contract  and  see  whether  or  not 
you  can  identify  it? 

A.  This  seems  to  be  the  contract  numbered  as  Mr.  Gambil 
said. 

Q.  And  what  was  the  date  of  it? 

A.  February  6,  1935. 

Q.  And  whom  was  it  with? 

A.  Hyland-Stanford  Company 

Q.  How  many  bags  of  sugar? 

A.  8,000  bags  of  sugar. 

Q.  And  at  what  price? 

A.  $4.25. 

Q.  Is  there  any  statement  in  that  contract  about  the  process¬ 
ing  tax ;  if  so,  read  it  into  the  record,  please. 

A.  “The  above  price  is  based  on  Government  Processing 
Tax  at  the  rate  of  53i4£  per  100  pounds,  and  any  change 
in  this  tax  to  be  for  the  account  of  buyers.” 

Mr.  Gambil.  The  Respondent  now  offers  original  contract 
just  identified  by  Miss  Ford,  as  Respondent’s  Exhibit  No.  3. 
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Respondent  also  moves  that  the  original  contract  be  withdrawn 
and  a  photostatic  copy  substituted  therefor. 

Mr.  Halstead.  No  objection. 

(Photostatic  document  marked  Respondent’s  Exhibit  No.  3 
by  Notary.) 

Mr.  Gambil.  Miss  Ford,  I  hand  you  what  purports 

1182  to  be  a  contract  between  Balfour,  Guthrie  and  the  Eusey 
Company,  Limited,  “Sale  No.  C-108.”  Will  you  please 

examine  this  contract  and  see  whether  or  not  you  can  iden¬ 
tify  it? 

A.  It  seems  to  be  Sale  C-108. 

Q.  Who  signed  the  contract  for  Balfour,  Guthrie? 

A.  H.  B.  Tyler. 

Q.  And  do  you  know  his  signature? 

A.  I  believe  so. 

Q.  How  many  bags? 

A.  5200  bags  at  84.25. 

Q.  Is  there  any  statement  in  that  contract  with  respect  to 
processing  tax;  and  if  so.  read  it  into  the  record,  please. 

A.  “The  above  price  is  based  on  Government  Processing  Tax 
at  the  rate  of  53VL>tf  per  100  pounds  and  any  change  in  this  tax 
to  be  for  the  account  of  buyers.” 

Mr.  Gambill.  I  now  offer  as  Respondent’s  Exhibit  No.  4  con¬ 
tract  Sale  No.  C-108,  just  identified  by  Miss  Ford.  I  also 
move  that  the  original  contract  be  withdrawn  and  a  photo¬ 
static  copy  substituted  therefor. 

Mr.  Halstead.  No  objection. 

(Photostatic  document  marked  “Respondent’s  Exhibit  No. 
4”  by  Notary.) 

By  Mr.  Gambill: 

Q.  Miss  Ford,  I  believe  those  contracts  which  have  just  been 
identified  by  you  were  all  at  a  price  of  $4.25;  that  is  true,  is 
it  not? 

A.  I  believe  so — yes,  they  are. 

1183  Q.  And  is  it  true  that  they  also  all  covered  bulk 
bags  of  sugar? 

A.  Yes. 

Q.  Is  it  true  that  they  were  all  dated  February  6,  1935;  is 
that  also  true? 

A.  Yes. 

Q.  Miss  Ford,  I  now  hand  you  what  purports  to  be  44  other 
contracts  entered  into  between  Balfour,  Guthrie  and  various 
vendees  on  February  6,  1935,  the  same  date  as  those  contracts 
which  have  been  introduced  as  Respondent’s  Exhibits  Nos. 
1,  2,  3,  4,  and  I  ask  you  to  look  at  these  contracts  one  by  one. 
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read  from  them  the  name  of  the  vendee,  the  number  of  bags 
and  the  price  for  bulk  sugar. 

(Discussion  off  record.) 

Mr.  Gambill.  Now,  read  the  name  of  the  vendee,  the  num¬ 
ber  of  bags,  the  price  for  bags  of  bulk  sugar,  and  date  that 
delivery  is  to  be  made. 

A.  Haas  Baruch  &  Company,  1000  bags,  $4.25,  prior  to 
March  6,  1935. 

R.  Salem — I  think  it  is  200  bags,  February  11th — it  doesn’t 
say  anything  more  than  February  11th. 

Kazal  Brothers,  100  bags,  $4.25,  on  or  about  March  3rd. 
Daou  Commercial,  200  bags,  $4.25,  on  or  about  March  3rd. 
Stevens  &  Stevens,  200  bags,  $4.25,  on  or  before 

1184  March  3rd. 

R.  A.  Thorington,  100  bags,  $4.25,  on  or  about 
March  3rd. 

Allen  Trading  Company,  100  bags,  $4.25,  on  or  before 
March  3rd. 

H.  A.  Bayless.  300  bags.  $4.25,  on  or  before  March  3rd. 

Lee  Jew,  280  bags,  $4.25,  on  or  before  March  30th. 

J.  G.  Sargent,  25  bags,  $4.25,  on  or  before  March  3rd. 

Do  you  want  this  one,  that  has  been  canceled? 

Mr.  Gambill.  No. 

The  Witness.  Phoenix  Distributing  Company,  50  bags, 
$4.25,  on  or  before  March  3rd. 

Pioneer  Market,  50  bags,  $4.25,  prior  to  March  3rd. 

George  Y.  Wah,  100  bags,  $4.25,  on  or  before  March  3rd. 
Hyland-Stanford,  8000  bags,  $4.25,  no  delivery  period  shown. 
Coast  Ice  Cream,  2500  bags,  $4.25,  by  September  30th. 

The  Eusey  Company,  5200  bags,  $4.25,  by  September  30th. 
General  Foods  Corporation,  10,000  bags,  $4.25,  prior  to  Sep¬ 
tember  1st. 

W.  L.  Wright,  200  bags,  $4.25,  prior  to  March  6, 1935. 

E.  E.  Hoagland  Company,  500  bags,  $4.25,  prior  to  March 
6,  1935. 

1185  Market  Wholesale  Grocery  Company,  500  bags,  $4.25, 
prior  to  March  6,  1935. 

Golden  State  Wholesale  Grocery  Company,  500  bags,  $4.25, 
prior  to  March  6, 1935. 

Colonial  Wholesale  Grocery  Company,  500  bags,  $4.25,  prior 
to  March  6,  1935. 

Certified  Grocers  of  California,  Limited,  500  bags,  $4.25, 
prior  to  March  6, 1935. 

Smart  &  Final  Company,  Limited,  1000  bags,  $4.25,  prior  to 
March  6,  1935. 

48491S — 42 - 14 
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Christopher  Candy  Company,  300  bags,  $4.25,  prior  to  March 

6, 1935. 

A.  R.  Nordstrom  Company,  100  bags,  $4.25,  prior  to  March 

6, 1935. 

Compton  Wholesale  Grocery,  1200  bags.  $4.25,  prior  to 
March  6, 1935. 

Safeway  Stores,  1500  bags,  $4.25.  prior  to  March  6, 1935. 
Haas  Baruch  and  Company,  1000  bags.  $4.25,  prior  to  March 

6, 1935. 

Sugar  Products  Company,  500  bags.  $4.25,  prior  to  March 

6, 1935. 

Sugar  Products  Company,  200  bags.  $4.25,  prior  to  March 
6th. 

Crown  Products  Corporation,  100  bags,  $4.25,  prior  to  March 

6, 1935. 

1186  Food  Products  and  Bakery,  Inc.,  200  bags,  $4.25,  prior 
to  March  6, 1935. 

Alpha  Beta  Food  Markets,  Inc.,  500  bags,  $4.25,  prior  to 
March  6th. 

Crystal  Coca  Cola  Bottling  Company,  50  bags,  $4.25.  There 
is  no  delivery  date  on  that  one. 

By  Mr.  Gambil: 

Miss  Ford,  now,  those  contracts  that  you  have  just  read  or 
listed,  do  not  mention  the  processing  tax,  isn’t  that  true? 

A.  I  guess  they  do  not. 

Q.  But  in  each  instance  the  price  stated  in  those  contracts, 
44  contracts,  which  you  have  listed,  was  the  same  as  the  price 
stated  in  Respondent’s  Exhibits  Nos.  1,  2,  3,  and  4:  Isn’t  that 
true? 

A.  That  seems  to  be  true. 

•  »*••••* 

1199  [s]  Bernice  M.  Ford. 

1202  R.  G.  McBurnie,  being  first  duly  sworn  to  testify 
the  truth,  the  whole  truth  and  nothing  but  the  truth,, 
deposed  and  said  as  follows: 

Direct  examination  by  Mr.  Halstead: 

Q.  Mr.  McBurnie,  I  want  to  show*  you  a  contract  dated  June 
4, 1934,  No.  19.  between  International  Brokerage  Company  and 
Balfour  Guthrie  and  ask  you  whether  this  covers  the  sale  of 
Insular  sugar. 

A.  Yes. 

Q.  This  contract  is  dated  June  4,  1934.  Is  there  any  doubt 
as  to  the  date  when  it  was  actually  signed  by  both  parties? 
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A.  I  would  say  the  contract  was  signed  by  me  on  June  4th, 
but  I  am  not  sure  of  the  date  that  it  was  signed  by  the  Inter¬ 
national  Brokerage  Company.  / 

Q.  Do  the  negotiations  of  sales  with  that  customer  often  take 
any  length  of  time? 

A.  Usually  on  such  large  sales  as  the  one  under  discussion,  it 
takes  several  days. 

Q.  And  where  is  that  contract  signed  by  the  customer,  in 
Seattle,  or  in  some  other  city? 

A.  It  is  usually  signed  in  Seattle,  and  this  contract  was 
signed  by  their  Mr.  Miller,  who  spends  a  great  deal  of  his  time 
in  Portland  before  we  can  get  contracts  signed. 

Q.  The  contract  shows,  I  believe,  that  International  Broker¬ 
age  Company  is  located  at  Minneapolis;  is  that  correct? 

A.  The  head  office  is  located  in  Minneapolis. 

Q.  Are  these  contracts  ever  referred  to  the  Minneapolis 
office? 

A.  They  have  to  be  approved  by  the  Minneapolis 
office. 

1203  Q.  Before  they  are  put  into  effect? 

A.  That  is  right. 

Q.  At  or  about  June  1st,  1934,  was  there  a  rise  in  the  price 
of  sugar? 

A.  There  was  a  rise  in  the  price  of  sugar  May  31,  1934,  ac¬ 
cording  to  my  records. 

Q.  From  what  price  to  what  increased  price? 

A.  The  price  was  increased  from  $3.95  to  $4.05. 

Q.  This  contract  shows  a  sales  price  of  $3.95,  Mr.  McBurnie, 
but  the  invoices  already  in  evidence  show  that  sugar  was  de¬ 
livered  pursuant  to  this  contract  at  $4.50  a  bag.  Can  you  give 
any  explanation  for  this  fact?  Do  you  recall  any  of  the  cir¬ 
cumstances  under  which  the  contract  was  entered  into,  or  any 
conversations  in  connection  with  it? 

A.  Well,  it  is  very  difficult  after  this  period  of  time  to  remem¬ 
ber  any  conversations,  and,  in  fact,  I  have  no  specific  recollec¬ 
tions,  but  I  know  there  are  always  a  great  many  conversations 
in  connection  with  a  contract  of  that  type  with  the  Interna 
tional  Brokerage  Company. 

Q.  Are  International  Brokerage  Company  inclined  to  be 
active  bargainers  for  lower  prices? 

A.  Yes. 

Q.  Might  this  change  in  price  between  the  price  listed  in 
the  contract  and  the  price  shown  in  the  invoices  have  been  due 
to  some  oral  modification  of  the  contract  which  took  place 
after  the  actual  signing  of  the  contract  by  you  on  June  4th? 
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A.  That  is  possible. 

Q.  Might  the  increase  be  due  to  the  exercise  of  the  so-called 
tax  clause  printed  in  small  type  at  the  bottom  of  the 
1204  contract? 

A.  I  do  not  believe  any  reference  was  ever  made  to 
that  clause  in  the  contract. 

Q.  You  mean  by  reference  to  the  clause  in  the  contract — 
you  mean  that  you  do  not  believe  it  was  resorted  to  by  Balfour 
i  Guthrie  as  a  basis  for  increasing  the  price? 

A.  When  that  new  price  became  effective,  I  believe  we  just 
automatically  charged  them  the  new  price  without  going  to 
them  and  saying,  “Here,  we  have  a  clause  in  our  contract  which 
i  calls  for  an  extra  fifty-five  cents  tax  w’hich  you  have  to  pay.” 

Q.  It  is  your  thought  that  you  did  that  without  saying  any¬ 
thing  to  them? 

i  A.  I  think  we  discussed  it  more  or  less  on  the  lines  of  a  higher 
price. 

Q.  You  speak  of  a  higher  price  on  June  8, 1934.  Do  you  refer 
|  to  the  increase  of  fifty-five  cents  made  by  the  C.  &  H.  refiners 
in  the  San  Francisco  base  price  which  you  testified  about  in 
your  deposition  taken  on  June  6th  in  the  above  entitled  pro¬ 
ceeding? 

A.  That,  according  to  my  recollection,  is  the  only  price  ad¬ 
vance  that  took  place  on  that  date. 

(Witness  excused.) 

(s)  R.  G.  McBurnie. 

Subscribed  and  sworn  to  before  me,  Bruce  Moburg,  Notary 
Public  in  and  for  the  State  of  Washington  residing  at  Seattle. 

[seal]  (s)  Bruce  Moburg, 

Notary  Public  in  and  for  the  State 
of  Washington,  residing  at  Seattle. 
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1206 

[Copy] 

United  States  Court  of  Appeals  For  the  District  of  Columbia 

No.  8226.  April  Term,  1942.  United  States  Processing  Tax 
Board  of  Review,  Docket  No.  241 

Guy  T.  Helvering,  Commissioner  of  Internal  Revenue, 

PETITIONER  ON  REVENUE 

V. 

Insular  Sugar  Refining  Corporation,  respondent  on 

review 

Received  8:45  a.  m.,  May  11,  1942.  United  States  Process¬ 
ing  Tax  Board  of  Review. 

Order 

Upon  consideration  of  the  joint  motion  of  the  parties  of  the 
above-entitled  case  and  due  cause  having  been  shown  in  sup¬ 
port  thereof,  it  is  by  the  Court 

Ordered  that  the  Clerk  of  the  United  States  Processing  Tax 
Board  of  Review  transmit  to  the  Clerk  of  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  in  physical  form 
all  exhibits,  with  the  exception  of  the  stenographic  report  of 
the  testimony  taken  by  deposition  (designated  as  Petitioner’s 
Exhibits  1,  2,  3.  and  4  and  Respondent’s  Exhibits  A,  B,  and  C), 
introduced  by  the  parties  at  the  hearing  before  the  United 
States  Processing  Tax  Board  of  Review  and  all  exhibits  intro¬ 
duced  in  connection  with  and  made  a  part  of  the  depositions 
received  in  evidence  at  said  hearing  ; 

It  is  further  ordered  that  the  Clerk  of  this  Court  transmit 
forthwith  a  certified  copy  of  this  order  to  the  Clerk  of  the 
United  States  Processing  Tax  Board  of  Review  to  be  by  him 
incorporated  in  the  record  on  review  as  transmitted. 

Dated  May  8, 1942. 

Per  Curiam. 

A  true  Copy 

Test: 

[seal]  (Signed)  Joseph  W.  Stew  art, 

Clerk  of  the  United  States  Court  of  Appeals 

for  the  District  of  Columbia. 
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1207  In  the  United  States  Court  of  Appeals  for  the 

i  District  of  Columbia 

No.  8226.  United  States  Processing  Tax  Board  of  Review, 

Docket  No.  241 

Gijy  T.  Helvering,  Commissioner  of  Internal  Revenue, 

PETITIONER  ON  REVIEW 

V. 

Insular  Sugar  Refining  Corporation,  respondent  on  review 

Filed  3:35  P.  M.,  May  4,  1942.  United  States  Processing 
Tax  Board  of  Review. 

Designations  of  portions  of  record,  proceedings  and  evidence  to 
i  be  contained  in  the  record  on  review. 

To  the  Clerk  of  the  United  States  Processing  Tax  Board  of 
Review: 

You  will  please  prepare,  transmit  and  deliver  to  the  Clerk 
of  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  copies  duly  certified  as  correct  of  the  following  docu¬ 
ments  and  records  in  the  above-entitled  cause  in  connection 
with  the  petition  for  review  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  heretofore  filed  by  Guy  T. 
Helvering,  Commissioner  of  Internal  Revenue,  petitioner  on 
review : 

i  1.  Docket  entries  of  all  proceedings  before  the  Board. 

2.  Pleadings  before  the  Board : 

(a)  Petition  filed  with  the  Board  on  February  2,  1940,  to¬ 
gether  with  (1)  copy  of  notice  of  disallowance  by  the  Com¬ 
missioner  of  Internal  Revenue  attached  thereto  under  the 
character  of  Exhibit  A;  (2)  copy  of  claim  for  refund  attached 
thereto  under  the  character  of  Exhibit  B;  (3)  copy  of  claim 
for  refund  attached  thereto  under  the  character  of  Exhibit  C; 
and  (4)  copy  of  claim  for  refund  attached  thereto  under  the 
character  of  Exhibit  D. 

1208  (b)  Answer  filed  with  the  Board  on  March  23,  1940. 
3.  Findings  of  fact  and  decision  of  the  Board  dated 

November  7, 1941,  including  dissenting  opinion, 
i  4.  Motion  for  correction  of  errors  and  additional  findings 
of  fact  filed  with  the  Board  on  December  16,  1941,  by  the 
Commissioner  of  Internal  Revenue. 
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5.  Order  of  the  Board  dated  January  13,  1942,  denying  the 
motion  for  correction  of  errors  and  additional  findings  of  fact 
filed  by  the  Commissioner  of  Internal  Revenue. 

6.  Stenographic  report  of  proceedings  had  before  the  Pre¬ 
siding  Officer,  at  Washington,  D.  C.,  on  August  20,  21,  22,  and 
September  5,  6,  and  19,  1940  (omitting  therefrom  the  last  two 
lines  on  page  522  of  the  stenographic  report  of  proceedings 
had  on  September  19,  1940,  and  pages  523  to  676  thereof,  in¬ 
clusive). 

7.  Stenographic  report  of  the  testimony  taken  by  deposition 
at  Los  Angeles  and  San  Francisco,  California,  and  Seattle, 
Washington,  on  May  21  and  24,  1940,  May  29,  30,  and  31, 
1940,  and  June  4,  6,  and  7,  1940,  respectively  designated  as 
Petitioner’s  Exhibits  1,  2,  3,  and  4,  and  Respondent’s  Exhibits 
A,  B.  and  C. 

8.  All  other  exhibits  introduced  in  evidence  by  the  respective 
parties  at  the  hearing  before  the  Presiding  Officer  and  all 
exhibits  made  a  part  of  the  depositions,  in  physical  form. 

9.  Order  of  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia,  directing  that  all  exhibits  be  transmitted  in 
physical  form,  with  the  exception  of  the  stenographic  report 
of  the  testimony  taken  by  deposition,  designated  as  Petitioner’s 
Exhibits  1,  2,  3,  and  4,  and  Respondent’s  Exhibits  A,  B,  and  C. 

10.  Designation  of  Portions  of  Record,  Proceedings  and  Evi¬ 
dence  to  be  Contained  in  the  Record  on  Review. 

1209  Said  transcript  and  a  duplicate  thereof  are  to  be  pre¬ 
pared,  certified,  and  transmitted,  as  required  by  law 
and  Rule  36  (c)  (4)  of  the  General  Rules  of  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia. 

(s)  J.  P.  Wenchel, 

J.  P.  Wenchel, 

R.  F.  B. 

Chief  Counsel, 

Bureau  of  Internal  Revenue, 

Attorney  for  the<Commissioner  of  Internal  Revenue. 

Approved,  and  service  of  copy  hereby  acknowledged  this 
20th  day  of  April,  1942. 

J.  Sterlng  Halstead, 

J.  Sterling  Halstead, 

Attorney  for  Insular  Sugar  Refining  Corporation. 
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1210  [Copy] 

In  the  United  States  Court  of  Appeals  for  the  District  of 

Columbia 

No.  8226.  United  States  Processing  Tax  Board  of  Review. 

Docket  No.  241 

Guy  T.  Helvering,  Commissioner  of  Internal  Revenue, 

PETITIONER  ON  REVIEW 


V. 

Insular  Sugar  Refining  Corporation,  respondent  on 

REVIEW 

United  States  Court  of  Appeals  for  the  District  of  Columbia. 
Filed  May  13, 1942.  Joseph  W.  Stewart,  clerk, 
i  Received  9  a.  m.  May  16,  1942.  United  States  Processing 
Tax  Board  of  Review.  R. 


Order 

i  Upon  consideration  of  the  motion  of  Guy  T.  Helvering,  Com¬ 
missioner  of  Internal  Revenue,  petitioner  on  review  in  the 
above-entitled  cause,  for  an  extension  of  time  within  which  to 
file  the  transcript  of  the  record  on  review  herein,  and  due  cause 
having  been  shown  in  support  thereof, 

It  is  by  the  Court  this  13  day  of  May  1942, 

Ordered:  That  the  time  within  which  the  transcript  of  the 
record  on  review  may  be  filed  with  the  Clerk  of  this  Court  by 
the  United  States  Processing  Tax  Board  of  Review  be  and  is 
hereby  extended  to  and  including  June  16,  1942,  and  it  is 
further 

Ordered :  That  the  Clerk  of  this  Court  transmit  forthwith  to 
the  Clerk  of  the  United  States  Processing  Tax  Board  of  Review 
a  certified  copy  of  this  order,  to  be  by  him  incorporated  in  the 
record  on  review  as  transmitted. 

By  the  Court, 

[seal]  D.  Lawrence  Groner, 

Chief  Justice. 

A  true  Copy, 

Test:  (s)  Joseph  W.  Stewart, 

Clerk  of  the  U nited  States  Court  of  Appeals 

for  the  District  of  Columbia. 
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1211  United  States  Processing  Tax  Board  of  Review 

Docket  No.  241 

Commissioner  of  Internal  Revenue,  petitioner 

v. 

Insular  Sugar  Refining  Corporation,  respondent 

Certificate 

I,  Percy  S.  Crewe,  Member,  United  States  Processing  Tax 
Board  of  Review,  do  hereby  certify,  pursuant  to  Section  906  (g), 
Revenue  Act  of  1936,  that  the  foregoing  is  the  transcript  of 
the  record  on  review  in  the  above-entitled  proceeding. 

In  testimony  whereof,  I  hereunto  set  my  hand  at  Wash¬ 
ington,  in  the  District  of  Columbia,  this  2Sth  day  of  May,  1942, 

For  the  Board. 

Percy  S.  Crewe, 

Percy  S.  Crewe, 

Member, 

United  States  Processing  Tax  Board  of  Review. 
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RESPONDENT’S  EXHIBIT  2 

Insular  Sugar  Refining  Corporation 
National  City  Bank  Building 

MANILA,  p.  i. 


No.  454 

INVOICE 

Date  April  6,  193 4- 

Consigned  to:  Balfour,  Guthrie  &  Co.,  Limited,  351  California 
Street,  San  Francisco,  U.  S.  A. 

By  S.  S.  President  Taft 

Ports  of  Discharge :  Los  Angeles/San  Francisco. _ 


Refined  granulated  pure  cane  sugar  packed  in  bags  of  100 
pounds  net  weight  each,  subject  to  correction: 


Pesos 

F.  A.  S.  Manila  4,S67  Bags  @  P640.85  per  100  bags _ 31, 190. 17 

Wharfage  tax  @  1*9. 15  per  100  bags _  445. 33 


Total  debited _ _ P31, 635. 50 


Total  debited _ P31, 635. 50 

Mark :  Snowflake,  fine  granulated  10-10  lbs.  pocket.  Received 
on  account  as  follows: 


Statements  No. 

Bags 

Dollars 

Exchange 

Pesos 

No  Statement. 

$3.25  per  bag  . . . . . 

4,867 

15,817.75 

Ya%  discount.... 

31,398.23 

Total . 

$15, 817. 75 

Total . 

P31.398.23 

Ocean  freight  rate  —  $5.00  per  2,240  lbs.  payable  at  destination. 
Marine  Insurance  covered  in  San  Francisco. 


Remarks:  Insurance  at  the  direct  rate  of  32^  Under  open 
Policy,  Union  Insurance  Society  of  Canton. 

Draw  Sight  on  Wells  Fargo  Bank  &  Union  Trust  Co.,  San 
Francisco,  under  Irrevocable  L/C  No.  13836  issued  by  the 
Irving  Trust  Co.,  of  New  York  for  815,817.75  exchange  %%  dis¬ 
count  1*31,398.23. 
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RESPONDENT  EXHIBIT  3 

Insular  Sugar  Refining  Corporation 
National  City  Bank  Building 
Manila,  P.  I. 


No.  512 

INVOICE 


Date,  February  26, 1935. 

Consigned  to:  Balfour,  Guthrie  &  Co.,  Limited,  351  California 
Street,  San  Francisco,  U.  S.  A. 

By  S.  S.  President  Jackson 

Ports  of  Discharge:  Seattle  and/or  Tacoma. 

Refined  granulated  pure  cane  sugar  packed  in  bags  of  100 
pounds  net  weight  each  (subject  to  correction) : 


PC808 

F.  A.  S.  Manila,  12,000  Bags  @  P645.00  per  100  bags - - -  77, 400.  00 

Wharfage  tax  (<i)  1*9.15  per  100  bags _ _ _  1, 09S.  00 

Processing  Tax  @  1*107.00  per  100  bags -  12,  840.  00 


Total  debited _ _ _ _ _ P91, 338.  00 


Mark:  Snowflake — Fine  granulated  in  double  bags. 
Received  on  acount  as  follows: 


Statements  No. 

Bags 

Dollars 

Exchange 

Pesos 

Advances 

$3.40  per  bag . . 

Total . .  . . . 

12,000 

40,  800.  00 

Y\%  discount  ... 

Total  .... 

81.306.00 

$40, 800.  00 

P81.396.00 

Ocean  freight  rate  @  $5.00  per  2,240  lbs.  payable  at  destina¬ 
tion. 

Marine  Insurance  covered  in  San  Francisco. 

Remarks:  Insurance  at  the  direct  rate  of  32i/>0  under  open 
policy  Union  Insurance  Society  of  Canton,  Ltd.  Draw  60  days' 
sight  draft  on  Wells  Fargo  Bank  &  Union  Trust  Co.,  San  Fran¬ 
cisco  for  $40,800.00.  Exchange  1/4%  discount  *81, 396.00. 
VC  No.  14146. 

Insular  Sugar  Refining  Corporation. 

By  T.  A.  Conley., 
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RESPONDENT  EXHIBIT  4 
Insular  Sugar  Refining  Corporation 
National  City  Bank  Building 

MANILA,  P.  I. 


No.  639 

INVOICE 

Date  January  loth,  1936. 

Consigned  to:  Balfour,  Guthrie  &  Co.,  Limited,  351  Cali¬ 
fornia  Street,  San  Francisco,  U.  S.  A. 

By  S.  S.  Pres.  Jefferson. 

Ports  of  discharge:  Seattle  and/or  Tacoma. 

Permits  No.  AA-9  to  AA-16,  in  cl.  and  AA-21  (covering  12,000 
bags — Inv.  637,  638  and  639). 


Refined  granulated  pure  cane  sugar  packed  in  bags  of  100 
pounds  net  weight  each : 

F.  A.  S.  Manila  2,000  Bags  @  1*794.00  per  100 


Pesos 

bags .  15,  8S0. 00 

Wharfage  tax  @  1*  9.15  per  100  bags .  183. 00 

Processing  Tax  @  1*107.00  per  100  bags .  2, 140. 00 


Total  debited . ^1S,  203. 00 


Mark:  Quickmelt — Standard  Fine  Granulated  in  double 
bags. 

Received  on  account  as  follows: 


Statements  No. 

Bars 

Dollars 

Exchange 

Pesos 

Advances. 

$4.10  per  bag . 

2,000 

8, 200. 00 

94%  discount  fiO  days  sipht 

16. 328.  SO 

Total . 

$8, 200. 00 

Total . 

P16.338.50 

Ocean  freightrate  @  $5.00  per  2,240  lbs.  payable  at  des¬ 
tination. 

i  Marine  Insurance  covered  in  San  Francisco,  with  the  Union 
Insurance  Society  of  Canont,  Ltd.,  at  32*40  under  open  policy 
for  market  value  at  date  of  arrival  plus  5%. 

Remarks:  Draw  60  says  sight  draft  on  W'ells  Fargo  Bank 
&  Union  Trust  Co.  of  San  Francisco  for  $8,200.00.  Exchange 
■%%  discount.  1*16, 338.50.  L/C  #14714. 

Insular  Sugar  Refining  Corporation. 
By  Thom.  A.  Conley. 
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RESPONDENT  EXHIBIT  5 
Balfour,  Guthrie  &  Co.,  Limited, 
Portland,  Oregon 
contract 


Dated  February  0,  1935. 

Balfour,  Guthrie  &  Co.,  Limited,  of  Portland,  Oregon,  have 
this  day  sold,  and  General  Foods  Corporation,  250  Park  Ave., 
New  York,  N.  Y.,  have  this  day  bought: 

Not  less  than  50,000  bags  nor  more  than  70,000  bags 
buyer’s  option  each  100  lbs.  Snowflake  &/or  Quickmelt  (Seller’s 
option)  Refined  Cane  Sugar  at  $4.25  per  bag  basis  f.  o.  b.  San 
Francisco,  less  2%  for  payment  within  7  days  from  date  of  in¬ 
voice,  plus  2l£  per  bag  freight  and  insurance  charge  to  Portland 
(16V^^  freight  and  insurance  charge  per  bag  to  Los  Angeles). 

Shipment  as  needed  between  May  1st  and  September  30th, 
1935. 

Price  as  above  stated  is  fixed  and  shall  govern  all  deliveries, 
except  as  provided  by  clauses  on  reverse  side  of  this  Contract, 
which  are  hereby  made  a  part  of  this  Contract. 

Seller  shall  not  be  held  responsible  for  any  delay  or  failure 
to  ship  which  may  be  due  to  strikes,  lockouts,  accidents,  fire, 
war  or  the  consequences  of  war,  Government  restrictions,  de¬ 
struction  of  refinery  or  stock  of  sugar,  acts  of  God  or  the  public 
enemies,  or  any  other  restrictions,  circumstances  beyond  Seller’s 
control. 

If,  in  Seller’s  judgment  Buyer’s  credit  shall  become  impaired 
at  any  time.  Seller  shall  forthwith  have  the  right  to  decline  to 
make  deliveries  hereunder  except  for  cash  until  such  time  as 
said  credit  has  been  re-established  to  Seller’s  satisfaction. 

Any  tax  or  other  governmental  charge  upon  the  production, 
sale,  and/or  shipment  of  the  goods  sold  hereunder  or  on  the 
bags  containing  same,  now  imposed  by  Federal,  State,  or 
Municipal  authorities  or  hereafter  becoming  effective  within 
the  period  hereof,  shall  be  added  to  the  price  herein  provided, 
and  shall  be  paid  by  Buyer. 

Above  price  of  $4.25  basis  San  Francisco  includes  present 
Compensating  Tax. 

It  is  agreed  that  deliveries  hereunder  will  be  made  and  in¬ 
voices  will  be  rendered  to  such  concerns  in  our  territory  as  may 
be  designated  by  B.  E.  Maling,  Inc.,  Hillsboro,  Oregon.  It  is 
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further  agreed  that  payment  of  invoices  covering  deliveries  so 
made  is  guaranteed  by  General  Foods  Corporation. 

Balfour,  Guthrie  &  Co.,  Limited, 

By - , 

As  agents  for  Insular  Sugar  Refining  Corporation. 

Accepted: 

General  Foods  Corporation, 

By - , 

Buyers. 

(For  clauses  on  “reverse”  see  separate  page.) 

Clauses  on  reverse  of  Portland  Contract  Dated  Feb.  6, 1935: 

1.  Price  Guarantee:  Subject  to  limitations  hereinafter  con¬ 
tained  Buyer,  notwithstanding  contract  price,  shall  receive  the 
benefit  of  any  lower  list  price  of  Seller  in  effect  in  the  territory 
in  which  destination  is  located  on  date  of  delivery  of  Sugar  at 
point  of  destination;  delivery  at  point  of  destination  means 
date  and  hour  when  Sugar  is  delivered  to  Buyer’s  trucks  or 
other  conveyances  at  Seller’s  warehouses  in  Portland,  Oregon. 
Above  guarantee  does  not  apply  against  ad  interim  declines, 
except  as  provided  in  Paragraph  2  herein,  entitled,  “Privilege  of 
Call.” 

2.  Privilege  of  Call:  Buyer  shall  have  the  privilege  as  to 
price  of  calling  for  all  Sugar  undelivered  under  this  Contract  at 
list  price  of  Seller  in  effect  in  this  territory  at  the  time  of  such 
call.  Such  election  shall  be  by  wTitten  notice  from  Buyer  to 
Seller  delivered  at  the  time  the  election  is  made,  which  written 
notice  shall  designate  the  total  remaining  amount  of  Sugar 
which  the  Buyer  has  elected  to  take  under  the  Contract.  If  this 
option  is  exercised  the  price  at  time  of  call  shall  be  final  on  all 
Sugar  remaining  undelivered  hereunder,  and  price  guaranty 
contained  in  paragraph  1  herein  shall  no  longer  be  in  effect. 
The  price  declared  at  time  of  call  by  the  Buyer  shall  not  be 
binding  unless  confirmed  by  Seller  as  being  in  fact  the  price 
in  effect  at  the  time. 
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RESPONDENT  EXHIBIT  6 
Postal  Telegraph 

FB364  41  NL-BR  SAN  FRANCISCO  CALIF  29 
International  Suchar  Corporation, 

72  Wall  St  N.  Y.  C. 

Telegraph  at  what  price  we  may  contract  with  canner  for 
three  thousand  five  hundred  bags  quickmelt  May  to  September 
delivery  with  no  guarantee  against  decline  Stop  Rumored 
local  refiners  propose  declining  price  January  second  but  to 
what  extent  could  not  ascertain. 

Balfour  Guthrie  &  Co.,  Limited. 
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RESPONDENT  EXHIBIT  7 
Charge  to  the  account  of  Suchar  Process  Corporation. 

Western  Union 
Day  Letter 


December  31,  1934. 

Balfour  Guthrie  &  Co.  Ltd. 

351  California  Street,  San  Francisco,  Cal. 

Retel  twentyninth  you  may  offer  canner  confidentially  at 
two  hundred  fortyfive  points  over  price  of  July  futures  less  two 
percent  Stop  On  basis  this  mornings  opening  this  figures 
fourforty  SanFrancisco  basis  less  two  percent  Stop  Happy 
NewYear. 

International  Suchar  Corporation. 
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RESPONDENT  EXHIBIT  8 

Balfour,  Guthrie  &  Co.,  Limited 
Balfour  Building,  351  California  Street 

San  Francisco,  Dec.  81st,  193 4. 

Air  Mail — Letter  No.  513 

International  Suchar  Corporation, 

72  Wall  Street ,  New  York  City,  N.  Y. 

SUGAR  FOR  CANNERS 

Dear  Sirs:  Referring  to  our  night  letter  of  Saturday  and 
your  telegram  of  date,  we  note  you  are  willing  to  make  a  con¬ 
fidential  sale  at  245  points  over  Sugar  Raw  futures  for  July. 

This,  as  you  state,  would  make  the  price  today  $4.40  for 
“Quickmelt”  less  customary  2%  F.  O.  B.  San  Francisco. 

We  have  not  had  an  opportunity  of  talking  to  our  buyer  to¬ 
day,  but  will  do  so  on  Wednesday  or  Thursday,  and  telegraph 
you  again. 

When  you  again  telegraph  us  on  this  subject,  kindly  advise 
if  we  are  at  liberty  to  put  up  a  similar  proposition  to  other  Can- 
ners,  both  in  San  Francisco  and  through  our  Coast  Offices,  and 
for  what  total  quantity,  as  it  may  be  other  canners  may  look 
favorably  on  purchasing  at  least  a  portion  now. 

Yours  very  truly, 

Balfour,  Guthrie  &  Co.,  Limited, 
Per  D.  C.  Gray. 

DCG:P 


■484918—4: 


15 
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RESPONDENT  EXHIBIT  9 
Balfour,  Guthrie  &  Co.,  Limited 
Balfour  Building,  351  California  Street 

San  Francisco,  July  31st ,  1935 . 

Letter  No.  63 

International  Suchar  Corporation, 

120  Wall  Street,  New  York  City,  N.  Y. 

Dear  Sirs  :  We  have  received  the  following  form  letter  from 
Messrs.  Haas  Bros: 

‘‘Please  be  advised  that  all  orders  you  may  now  have  on  hand 
and  all  orders  that  may  be  placed  w’ith  you  in  the  future  for 
any  merchandise,  the  price  of  which  includes  the  amount  of 
the  processing  tax  levied  thereon  or  provided  for  by  the  United 
States  Government  against  the  manufacturer  or  processor  of 
the  said  merchandise,  that  this  order  or  orders  are  placed  sub¬ 
ject  to  the  provisions  that  in  the  event  the  said  tax  is  not  paid, 
or  having  been  paid  if  the  same  is  recovered  or  repaid  by  the 
United  States  Government  or  any  government  agency,  whether 
as  the  result  of  court  action  or  otherwise,  that  the  amount  of 
the  tax  included  for  such  purchase  will,  upon  demand,  be 
promptly  returned  to  the  undersigned  by  the  vendor. 

“Kindly  acknowledge  receipt  of  this  letter.” 

We  are  also  in  receipt  of  a  notice  from  Tea  Garden  Products 
Co.,  who  are  taking  a  considerable  quantity  of  Refined  Syrups 
raw  sugar,  reading  as  follows: 

“As  it  is  our  belief  that  the  law  under  which  the  process  taxes 
are  levied  is  unconstitutional,  the  portion  of  this  payment 
which  represents  the  process  tax  is  paid  under  protest;  and  in 
the  event  that  the  said  law  is  declared  unconstitutional  and 
you  recover  the  said  tax,  we  will  hold  you  responsible  for 
refunding  to  us  the  amount  of  the  tax  herein  paid  to  you. 

“We  will  also  hold  you  responsible  for  the  amount  repre¬ 
sented  by  the  tax  paid  to  you  on  previous  purchases;  especially 
those  purchases  that  are  still  in  our  floor  stocks  of  raw  material, 
and  finished  cased  goods  containing  raw  material,  purchased 
from  you,  the  purchase  price  of  which  included  the  processing 
tax.” 

We  have  written  both  these  buyers  as  per  copies  attached. 

Yours  very  truly, 

Balfour,  Guthrie  &  Co.,  Limited, 
Per  H.  T.  Netherton. 

HTN:P 

Enclosure 
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RESPONDENT’S  EXHIBIT  10 

I 

BALFOUR,  GUTHRIE  &  CO.,  LIMITED 
Balfour  Building, 

351  California  Street 

San  Francisco,  September  11,  1935. 

Letter  No.  133 

International  Suchar  Corporation, 

120  Wall  Street,  New  York,  N.  Y. 

Recovery  of  Processing  Taxes  on  Sugar 

Dear  Sirs:  Yours  of  9th  duly  received  and  we  note  the 
clause  which  we,  in  future,  intend  to  use  as  quoted  in  our  letter 
of  4th  inst.,  #124,  meets  with  your  attorney’s  approval. 

Our  letters  to  Tea  Garden  and  Haas  Bros.,  the  only  two  writ¬ 
ten  to  on  the  subject,  read  as  follows: 

“Tea  Garden  Products  Co. : 

“Answering  your  letter  of  30th,  we  now  advise  you  that  if  we 
recover  any  processing  taxes  levied  on  sugar  sold  to  you,  on 
which  said  tax  is  included  in  the  price,  any  amount  recovered 
will  be  returned  to  you,  less  of  course,  your  proportion  of  any 
expense  that  may  be  incurred  in  recovering  same.” 

and  we  are  not  saying  anything  further  to  them,  which  please 
note. 

The  Tea  Garden  letters  on  the  subject  read  as  follows: 

“As  it  is  our  belief  that  the  law  under  which  the  process  taxes 
are  levied  is  unconstitutional,  the  portion  of  the  payment  which 
represents  the  process  tax  is  paid  under  protest;  and  in  the 
event  that  the  said  law  is  declared  unconstitutional  and  you  re¬ 
cover  the  said  tax,  we  will  hold  you  responsible  for  refunding 
to  us  the  amount  of  the  tax  herein  paid  to  you. 

“We  will  also  hold  you  responsible  for  the  amount  repre¬ 
sented  by  the  tax  paid  to  you  on  previous  purchases;  especially 
those  purchases  that  are  still  in  our  floor  stocks  of  raw  material, 
and  finished  cased  goods  containing  raw  material,  purchased 
from  you,  the  purchase  price  of  which  included  the  processing, 
tax.” 
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Haas  Bros,  letter  on  the  subject  reads  as  follows: 

“Please  be  advised  that  all  orders  you  may  now  have  on 
hand  and  all  orders  that  may  be  placed  with  you  in  the  future 
for  any  merchandise,  the  price  of  which  includes  the  amount  of 
the  processing  tax  levied  thereon  or  provided  for  by  the  United 
States  Government  against  the  manufacturer  or  processor  of 
the  said  merchandise,  that  this  order  or  orders  are  placed  sub¬ 
ject  to  the  provisions  that  in  the  event  the  said  tax  is  not  paid, 
or  having  been  paid  if  the  same  is  recovered  or  repaid  by  the 
United  States  Government  or  any  government  agency,  whether 
as  the  result  of  court  action  or  otherwise,  that  the  amount  of  the 
tax  included  for  such  purchase  will,  upon  demand,  be  promptly 
returned  to  the  undersigned  by  the  vendor.” 

and  you  have  our  replies  as  above. 


Yours  very  truly, 


DCG:BBM 


per 


Balfour,  Guthrie  &  Co.,  Ltd., 
Gray. 
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RESPONDENT  EXHIBIT  11 

Balfour,  Guthrie  &  Co.,  Limited 
Balfour  Building,  351  California  Street 

San  Francisco,  September  4, 1935. 

Letter  No.  124 

International  Suchar  Corporation, 

120  Wall  Street,  New  York,N.  Y. 

Dear  Sirs:  Referring  to  your  letter  of  August  16th,  No.  118, 
we  believe  it  may  prove  embarrassing  to  revise  the  agreements 
made  with  Tea  Garden,  Haas,  and  Pacific  Fruit  &  Produce  Com¬ 
pany.  In  the  event  of  guarantees  being  demanded  of  us  by 
other  buyers,  we  shall  endeavor  to  arrange  an  agreement  along 
the  lines  suggested  by  you. 

We  shall  appreciate  your  opinion  as  to  whether  the  following 
guarantee  to  such  buyers  would  be  adequate: 

“In  the  event  of  recovery  by  Seller  of  any  processing  taxes 
paid  on  sugar  sold  Buyer,  amount  of  which  was  included  in 
Sellers  price,  Seller  agrees  to  credit  Buyer  with  whatever  pro¬ 
portion  of  such  taxes  may  be  lawfully  due  Buyer,  less  Buyers 
proportion  of  any  expense  incurred  in  making  recovery/' 
Kindly  let  us  have  your  views. 

Yours  very  truly, 

Balfour,  Guthrie  &  Co.,  Ltd., 
Per  H.  T.  Netherton. 

HTN:BBM 
ccP.  S.  T.  LA. 
ccl.  S.  R.  C.,  Manila 
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RESPONDENT  EXHIBIT  12 

Balfour,  Guthrie  &  Co.,  Limited 
Balfour  Building,  351  California  Street 

San  Francisco,  August  oth,  1935. 

Air  Mail — Letter  No.  109 

International  Suchar  Corporation, 

120  Wall  Street,  New  York,  N.  Y. 

Dear  Sirs:  We  acknowledge  receipt  of  your  telegram  of  to¬ 
day  regarding  the  Pacific  Fruit  &  Produce  Company’s  action  in 
deducting  processing  tax  from  payments. 

We  relayed  your  views  to  our  Seattle  office,  and  will  duly 
advise  you  of  the  outcome. 

Yours  very  truly, 

Balfour,  Guthrie  &  Co.,  Limited. 
Per  H.  T.  Netherton 

HTN:P 

cc  to  I.  S.  R.  C.  Manila 
cc  to  P-S-T-LA. 

Western  Union 
Day  Letter 

August  5,  1935. 

Balfour,  Guthrie  &  Co.  Ltd., 

351  California  Street,  San  Francisco,  Cal. 

Reference  Seattles  of  thirtyfirst  processing  taxes  to  Pacific 
fruit  refiners  here  in  similar  cases  putting  such  customers  on 
cash  before  delivery  basis  and  you  should  do  same  unless  P&F 
willing  deal  same  terms  Haas  and  Teagarden. 

International  Suchar  Corporation. 
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RESPONDENT  EXHIBIT  13 

August  6,  1935. 

Air  Mail — Letter  No.  115 

Messrs.  Balfour,  Guthrie  &  Co.  Ltd., 

851  California  Street,  San  Francisco,  Cal. 

Dear  Sms:  We  wish  to  acknowledge  receipt  of  your  letter 
No.  63  and  also  copy  of  memorandum  sent  to  you  by  Seattle, 
both  of  which  have  to  do  with  processing  taxes.  We  believe 
that  the  attitude  taken  by  Haas  and  Tea  Garden  is  perfectly 
justified  and  that  any  purchaser  of  goods  on  which  processing 
taxes  have  been  paid  should  take  the  same  action  in  order  to 
protect  their  interests.  By  agreeing  to  return  any  taxes  we  have 
paid  and  which  may  at  some  future  time  be  returned  to  us, 
we  are  doing  no  more  than  could  be  expected,  although  whether 
they  would  pass  these  taxes  on  to  their  buyers  is  another 
question. 

The  action  taken  by  Pacific  Fruit  however  seems  very  arbi¬ 
trary  to  say  the  least  and  we  do  not  believe  they  have  any  justi¬ 
fication  in  withholding  from  their  payments  the  sum  which 
represents  processing  taxes  paid  by  Insular  on  goods  sold  them. 
The  processing  tax  is  a  manufacturers  tax  and  the  wholesale 
buyers  do  not  pay  it,  but  only  pay  our  wholesale  price  which 
has  been  increased  by  the  tax.  We  checked  up  with  our  broker 
friends  to  find  what  the  Eastern  refiners  would  do  or  had  done 
in  similar  cases.  We  find  that  in  the  very  few  cases  where 
customers  have  taken  this  arbitrary  attitude  refiners  have  im¬ 
mediately  put  them  on  a  cash  for  delivery  basis.  We  hope  it 
will  not  be  necessary  to  do  this  to  Pacific  Fruit  and  Produce  Co. 
as  they  are  very  good  customers  of  ours,  but  we  feel  that  they 
should  at  least  be  willing  to  do  business  on  the  same  basis  as 
Tea  Garden  and  Haas  Brothers.  After  all  if  we  allow  one 
customer  to  deduct  an  amount  equal  to  processing  taxes  from 
their  payments  all  would  be  doing  it  as  soon  as  they  heard  about 
it  and  our  collections  would  certainly  suffer  a  large  temporary 
■decline. 

Very  truly  yours, 

International  Suchar  Corporation, 

T.  A.  Howell,  Secretary. 

Secretary 

TAH 
Manila 
Second  Mail 
All  Offices 
HAB 
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RESPONDENT  EXHIBIT  14 


August  16,  1935. 

Air  Mail.  Letter  No.  118. 

Messrs.  Balfour,  Guthrie  &  Co.  Ltd. 

351  California  Street,  San  Francisco,  Cal. 

Dear  Sirs: — We  refer  to  our  letter  No.  115  and  the  agree¬ 
ments  made  with  Tea  Garden,  Haas  Bros,  and  General  IVuits 
(Pacific  Fruit  &  Produce),  whereby  we  agree  to  return  process¬ 
ing  taxes  paid  by  ourselves  and  them,  less  expenses,  as,  if  and 
when  we  recover  these  from  the  government. 

When  we  wrote  our  letter  of  August  6th  some  of  our  officers 
were  absent  from  town  and  upon  discussing  this  matter  with 
them  today  they  believe  we  have  agreed  to  more  then  we  should 
have.  They  belive  we  should  only  agree  to  return  those  taxes  to 
them  which  may  be  lawfully  due  them.  In  other  words,  they 
see  no  reason  why  we  should  play  Santa  Claus  to  the  buyers  and 
return  taxes  which  they  undoubtedly  will  pocket  and  will  not 
pass  on  to  the  eventual  consumer.  We  think  their  point  is  well 
taken  and  believe  that  any  future  agreements  of  this  nature 
which  we  may  make  should  be  along  these  lines,  that  is,  only 
agree  to  return  taxes  which  may  lawfully  be  due  the  buyer. 

As  to  the  agreements  already  made  we  think  they  had  better 
stand  unless  you  can  get  the  buyers  to  change  them  without 
embarrassment  to  yourselves.  We  do  not  really  consider  the 
point  very  important  because  if  the  legislation  now  under  con¬ 
sideration  in  Washington  is  passed,  it  will  be  impossible  to  re¬ 
cover  these  taxes  unless  it  can  be  proved  that  the  processors 
have  absorbed  same. 

We  are  sending  copy  of  this  letter  to  Mr.  Burgers.  We  await 
your  remarks  on  this  and  remain, 

Very  truly  yours, 

International  Suchar  Corporation. 

T.  A.  Howell,  Secretary. 

TAH:MM. 

Manila. 

HAB. 

All  offices. 
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RESPONDENT  EXHIBIT  15 

May  25,  1934. 

To  our  Sugar  Buyers. 

Processing  Tax  on  Sugar 

Sugar  bill  signed  May  9,  1934. 

Sugar  bill  becomes  LAW  June  8, 1934. 

Sugar  taxes  to  be  paid  end  each  month. 

Our  interpretation  of  Tax  applications — subject  to  any 
alterations  which  may  be  made. 

Manufacturers. — (1)  Sugar  contracted  for  prior  April  25, 
1934,  for  delivery  later  on,  e.  g.,  “Canners”  is  not  taxable. 

(2)  Sugar  purchased  after  April  25th  and  not  put  into  manu¬ 
facture  prior  to  June  8th  is  taxable. 

(3)  Sugar  put  into  manufacture  prior  to  June  8th  not 
taxable. 

Advisable  therefore  to: — 

Conserve  classification  No.  1.  Make  sufficient  purchases 
No.  2  and  convert  into  products  prior  June  8th,  No.  3.  Volume 
of  such  products  dependent  on  makers’  capacity  and  opinion 
as  to  keeping  qualities  of  articles  made. 

Jobbers  &  Wholesalers. — As  June  8th  is  day  when  stocks,  on 
hand  or  contracted  for,  are  taxable,  advisable  withdraw  and 
distribute  all  possible  prior  that  date. 

Retailers. — Floor  stocks,  i.  e.,  Sugar  in  Retailers’  own  stores 
prior  June  8th  not  taxable  provided  disposed  of  prior  July  8th, 
therefore  advisable  take  in  sufficient  anticipated  requirements 
for  that  period  as  distributions  of  sugar  received  prior  June  8th 
and  disposed  of  prior  July  8th  free  from  tax. 

In  view  of  the  difficulties  and  delays  in  making  delivery  dur¬ 
ing  the  present  strikes  we  strongly  urge  the  above  trades  to 
place  their  orders  now  as  owing  to  conditions  deliveries  are 
impeded  and  slow  so  that  we  must  employ  the  first-come  first- 
served  rule  and  buyers  will  only  have  themselves  to  blame  if  it 
is  impossible  to  fill  their  orders  within  the  prescribed  time. 

Balfour.  Guthrie  &  Co.,  Limited. 
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RESPONDENT  EXHIBIT  16 


[COPY] 


Air  Mail.  Letter  No.  396. 


October  6,  1934. 


International  Suchar  Corporation, 

72  Wall  Street,  New  York  City,  N.  Y. 

Dear  Sirs:  We  have  today’s  telegram  from  Refined  Syrups, 
Inc.,  advising  that  it  is  your  intention  to  offer  Seattle  on  Mon¬ 
day,  the  balance  of  600  bags  raws  on  the  basis  of  $3.15  f.  o.  b. 
San  Francisco,  plus  tax. 

We  have  no  prospects  at  present  nor  do  we  believe  we  can  do 
better  than  this,  and  therefore  await  advices  and  shipping  in¬ 
structions  in  the  event  your  offer  is  accepted. 

Tax  would  be  payable  by  us  to  the  Internal  Revenue  Bureau 
at  San  Francisco. 

Yours  very  truly, 

Balfour,  Guthrie  &  Co.,  Limited. 

HTE:P 

cc  I.S.R.C.,  Manila 

cc  P— S— T— LA. 
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RESPONDENT  EXHIBIT  26 
Western  Union 

DAY  LETTER 

April  5,  1935. 

Balfour  Guthrie  &  Co  Ltd, 

351  California  St.,  San  Francisco,  Cal. 

Authorize  you  offer  Teagarden  3570  bags  delivery  before 
September  15th  at  15  points  over  New  York  spot  price  day  of 
delivery  plus  tax  exwarehouse  basis  stop  As  anxious  dispose 
raws  earliest  possible  do  not  like  contract  covering  extended 
period  therefore  greatly  prefer  sell  for  prompt  delivery  if  pos¬ 
sible  even  if  necessary  shade  price  stop  We  understand  com¬ 
petitors  have  less  direct  consumption  raws  available  than  esti¬ 
mated  requirements  stop  British  refined  inquired  Washing¬ 
ton  yesterday  we  informed  no  AAA  permit  necessary  import 
full  duty  drawback  therefore  purchase  may  be  completed. 

International  Suchar  Corporation. 
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RESPONDENT  EXHIBIT  27 
Los  Angeles 


December  30,  1936. 

Sugar — A.A.A.  Taxes 

In  reply  to  your  letter  of  December  29th,  we  teletyped  you 
today  to  the  effect  that  all  buyers  should  claim  by  the  end 
of  the  year  on  P.  T.  Form  71  for  taxes  paid  on  all  sugar  pending 
delivery  on  contracts  with  us  on  January  6,  1936,  and  also  on 
all  sugar  owned  by  them  but  in  our  possession  on  that  date, 
provided  always  that  they  bore  the  burden  of  such  taxes,  and 
did  not  pass  them  on  to  their  buyers. 

We  regret  that  apparently  we  did  not  make  ourselves  clear 
in  our  letter  of  December  24th,  and  we  certainly  trust  that 
none  of  your  buyers  were  looking  to  us  or  our  Principals  to 
recover  the  taxes  for  their  account. 

Section  602  (g)  of  the  Revenue  Act  of  1936  provides  that 

“In  the  case  of  articles  which  were  agreed  to  be  sold  under 
a  contract  entered  into  prior  to  January  6,  1936,  whereby  the 
vendee  agreed  to  pay  a  price  including  the  amount  of  the  tax 
with  respect  to  the  articles,  but  which  were  not  delivered  prior 
to  such  date,  the  vendee  shall  be  considered  the  holder  of  such 
articles.” 

which  we  consider  very  clear. 

Copies  of  P.  T.  Form  71  should  be  obtainable  by  your  buyers 
at  the  Los  Angeles  office  of  the  Internal  Revenue  Service,  and 
if  they  will  refer  to  the  “Instructions”  on  the  last  page,  they 
will  find  full  information  as  to  their  rights,  and  can  determine 
whether  or  not  they  are  entitled  to  claim  for  refund, 
i  We  may  mention  that  we  have  sometimes  wondered  why 
more  use  has  not  been  made  of  the  local  Internal  Revenue 
Service  Bureaus,  as  all  the  information  obtained  by  us  and 
passed  on  to  you  can  be  obtained  from  such  sources.  The  in¬ 
formation  which  we  have  furnished  from  time  to  time  in  the 
past  in  connection  with  A.  A.  A.  Taxes  has  been  supplied  by  the 
San  Francisco  Internal  Revenue  office,  and  we  should  suppose 
that  equal  facilities  would  be  available  at  Los  Angeles  for  your 
buyers. 

In  connection  wuth  the  sugar  pending  delivery  for  Safeway’s 
account  we  talked  with  Mr.  French  this  morning  on  the  mat¬ 
ter,  but  he  advised  us  that  his  legal  department  had  gone  thor¬ 
oughly  into  the  matter  of  claims,  and  from  what  he  told  us  all 
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amounts  which  they  considered  were  collectable  had  been 


claimed  for  long  ago. 


B.  G.  &  CO.,  LTD. 


per 

HTN:MP 
cc--P.  S.  T. 
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!  RESPONDENT  EXHIBIT  28 

Balfour,  Guthrie  &  Co.,  Limited 

LOS  ANGELES,  CALIF. 

December  29,  1936. 

Via  Air  Mail  to  San  Francisco. 

Subject — Sugar — A.  A.  A.  Taxes 

We  have  your  letter  of  December  24th  and  International’s 
letter  of  December  21st  but  we  are  not  quite  clear  as  to  the 
actual  operation  of  claims  for  refund. 

On  January  6,  1936,  we  had  on  hand  17,487  bags  of  which 
we  had  pending  delivery  on  contracts  8,257  bags  (of  which 
2.550  bags  were  for  Safeway’s  account).  It  has  been  our  un¬ 
derstanding  that  International  intended  filing  claim  for  the 
!  return  of  the  processing  tax  on  the  entire  17,487  bags.  Are 
,  we  correct  in  assuming  that  they  only  intend  to  claim  for  17,487 
less  those  pending  delivery  on  contracts  and,  if  the  latter  is 
correct,  should  we  then  notify  those  buyers  who  had  Sugar 
coming  to  them  under  contract,  that  they  should  each  file 
separate  claims? 

However,  you  state  that  they  can  only  file  claims  if  the 
price  which  they  paid  us  for  Sugar  included  the  processing  tax. 
As  you  are  aware,  no  mention  was  ever  made  that  the  processing 
i  tax  was  included,  neither  was  the  price  ever  reduced  by  the 
i  amount  of  the  processing  tax.  Are  we  to  assume  that  the 
buyers  of  the  8,257  bags  pending  delivery  can  rightfully  claim 
for  the  processing  tax? 

Please  advise  us  by  teletype  upon  receipt  of  this  letter  if 
it  is  correct  for  those  buyers  who  had  sugar  pending  delivery 
on  contracts  to  file  claim  for  refunds  and  International  will 
file  only  for  9,230  bags  ( 17,487  less  8,257) ; 
j  OR,  as  we  originally  understood,  if  International  intend 
;  filing  for  the  entire  quantity  of  17,487  bags  and,  if  they  are 
I  successful  in  securing  rebate,  to  refund  to  buyers  their  pro¬ 
portion  of  such  tax. 

Dictated  by : 

W.  L.  Dixon  Jr. 

BF. 

CC  C.  0. 
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RESPONDENT  EXHIBIT  30 
Balfour,  Guthrie  &  Co.,  Limited 

LOS  ANGELES,  CALIF. 

August  24,  1934. 

To  San  Francisco. 

Subject — Sugar  Collections 

Referring  to  exchange  of  telegrams  today,  we  were  not  able 
to  make  further  remittance  on  Sugar  as  we  over-remitted  to 
you  in  our  remittance  of  August  22nd. 

As  we  had  funds  on  hand  that  we  did  not  expect  to  use 
until  later  in  the  month,  we  believed  it  preferable  to  forward 
to  you  and  apply  on  Sugar  Collections  instead  of  having  them 
lying  in  the  bank  idle. 


To  date  we  have  remitted  you - $557, 000.  00 

And  have  paid  in  charges  to  date _  07,  813.  70 

654,  813.  79 

Our  total  collections  are -  651, 979.  29 

Amount  over-remitted  to  date -  2,  834.  50 


The  total  collected  to  date  includes  the  Processing  Tax, 
amounting  to  about  $ 10,000,  included  in  our  invoices  to  cus¬ 
tomers  which  we  understand  you  will  be  paying  in  San  Fran¬ 
cisco  and  debiting  us  after  doing  so. 

B.  G.  &  Co.,  Ltd., 

Per  J.  H.  MacDonaugh. 

Dictated  by: 

J.  H.  MacDonaugh. 

CE. 
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PETITIONER  EXHIBIT  1 

Balfour,  Guthrie  &  Co., 

Balfour  Building,  351  California  Street, 

San  Francisco,  December  5, 1929. 
International  Suchar  Process  Corporation, 

New  York ,  N.  Y. 

Attention  Mr.  John  J.  Naugle. 

Dear  Sirs:  Referring  to  interviews  with  Mr.  Naugle  and 
Mr.  Freeman,  w’e  enumerate  herewith  the  tentative  arrange¬ 
ments  under  which  w*e  will  be  willing  to  handle  the  sale  of  the 
output  of  your  Refinery,  the  Insular  Sugar  Refining  Co.,  now 
about  completed  and  ready  to  start  operations  in  the  Philippines 
in  a  few  days. 

(1)  It  is  estimated  the  annual  output  of  the  Refinery  will  be 
approximately  40.000  tons  of  Refined  Granulated  Sugar  equal 
to  the  average  grade  of  Sugar  produced  on  the  Pacific  Coast  by 
large  Boneblack  refineries  and  these  arrangements  cover  the 
sale  of  the  entire  output  to  the  Pacific  Coast  except  such  Sugar 
as  will  be  sold  in  the  Philippine  Islands,  which  will  be  dis¬ 
tributed  by  Messrs.  W.  F.  Stevenson  &  Co.,  Ltd. 

(2)  We,  as  your  Agents,  will  agree  to  use  our  best  endeavors 
to  sell  the  entire  output  on  the  Pacific  Coast  at  prices  mutually 
agreed  upon  from  time  to  time,  but  should  unforeseen  condi¬ 
tions  arise  which  would  make  this  impossible  except  at  a  sacri¬ 
fice,  then  shipments  will  be  diverted  to  the  Atlantic  Coast  and 
sold  by  Messrs.  Balfour,  Williamson  &  Co.,  New  York,  on  the 
same  terms  and  conditions  under  w’hich  we  work. 

(3)  On  all  sales  made  by  us  as  your  Agents,  your  Company 
will  pay  us  1*4%  of  the  selling  price  after  deducting  freight, 
insurance,  brokerage,  storage  and  all  incidental  charges  assessed 
here  against  the  shipments. 

(4)  Each  shipment  will  be  considered  a  separate  venture 
and  Account  Sales  wdll  be  rendered  on  each  shipment  as  com¬ 
pleted,  giving  full  details  of  sale  prices  and  charges  incurred. 
Interest  will  be  charged  on  advances  and  disbursements  at  6% 
per  annum  and  on  balances  in  your  favor  5%  will  be  allowed. 
In  event  of  drastic  changes  in  interest  rates,  these  rates  of  inter¬ 
est  will  be  subject  to  change. 

Remittances  will  be  made  you  on  balances  due  after  all  ad¬ 
vances  and  charges  have  been  deducted. 

(5)  To  reimburse  yourselves  for  Sugar  shipped,  we  will  au¬ 
thorize  you  to  draw  drafts  on  us  at  30  days  to  start  with,  but 
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if  later  we  find  we  can  effect  a  quicker  turnover,  or  that  it  will  be 
more  economical  to  draw’  at  shorter  usance,  this  can  no  doubt 
be  arranged.  Our  desire  at  all  times  will  be  to  arrange  finance 
on  the  most  advantageous  terms  subject  to  market  conditions. 

Under  present  market  conditions,  we  would  authorize  you 
to  draw  for  90%  of  the  market  value  here,  less  freight,  insur¬ 
ance  and  incidental  charges,  payable  on  arrival  here.  We  esti¬ 
mate  these  at  about  $7.00  per  ton,  so  that  on  the  basis  of  Sugar 
at  here  you  would  draw’  for  90%  of  $93.00. 

Should  there  be  any  drastic  change  in  market  conditions  these 
terms  w’ould  be  subject  to  revision. 

(6)  We  will  handle  all  Marine  Insurance,  Fire  Insurance, 
Storage  and  incidental  charges  at  going  rates. 

(7)  You  agree  to  use  your  best  efforts  to  have  us  appo’nted 
sales  agents,  on  terms  similar  to  these,  for  any  other  Sugars, 
made  in  the  future  under  Suchar  Process  patents,  which  would 
normally  be  sold  in  Pacific  Coast  markets.  We  understand 
that  you  have  no  control  over  the  disposal  of  the  product  of 
certain  existing  Suchar  Process  refineries. 

(8)  We  will  attend  to  all  hedges  on  Sugar  for  your  account 
under  your  instructions  through  our  own  affiliations. 

(9)  If  this  agreement  is  ratified  you  will  execute  an  option 
in  our  favor,  to  be  acted  upon  not  later  than  one  year  from  date 
of  agreement,  to  sell  to  us  any  part  of  50%  of  your  interest  in 
the  Insular  Sugar  Refining  Corporation  at  the  cost  price,  sub¬ 
ject  to  options  now  outstanding. 

( 10)  This  agreement  to  be  in  effect  for  one  year,  but  we  have 
option  to  discontinue  same  by  giving  60  days’  written  notice. 

Should  we  find  the  arrangement  to  be  mutually  satisfactory 
at  the  expiration  of  the  above  period,  then  a  formal  agreement 
will  be  entered  for  a  period  of  fifteen  years  on  terms  to  be  ar¬ 
ranged. 

(11)  Should  it  be  found  feasible  to  ship  Molasses  to  this 
market,  we  to  have  the  sole  right  of  disposal,  commission  on 
such  business  to  be  50^  per  ton,  should  it  be  feasible. 

(12)  It  is  further  understood  that  our  friends,  Messrs.  W.  F. 
Stevenson  &  Co.,  will  attend  to  shipments  for  your  account, 
assist  in  buying  Raw  Sugars  required  other  than  those  supplied 
by  the  Central  Luzon  Milling  Co.  and  colonos  milling  with 
them,  and  sell  your  Refined  Sugar  in  the  Philippine  Islands  on 
terms  to  be  arranged,  and  will  receive  preferential  consideration 
provided  Messrs.  Stevenson’s  services  are  available  on  terms 
equal  to  those  offered  by  others. 

(13)  As  this  is  an  entirely  new  venture  it  may  be  found  that 
certain  conditions  prove  onerous  or  inadequate,  in  either  of 

484918—42 - 16 
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which  cases  said  conditions  will  be  subject  to  discussion  and 
revision. 

We  feel  that  neither  you  nor  we  have  any  desire  to  work 
except  along  harmonious  lines  and  this  can  only  be  done  by  a 
certain  amount  of  give  and  take,  and  personal  interviews  either 
here  or  in  New  York  should  be  effected  from  time  to  time. 
Yours  very  truly, 

i  Balfour,  Guthrie  &  Co. 

CC-HAB 
JBA 
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PETITIONER  EXHIBIT  2 

December  14, 1929. 

Messrs.  Balfour,  Guthrie  &  Co., 

351  California  Street,  San  Francisco,  Cal. 

Dear  Sirs:  On  behalf  of  our  subsidiary,  Insular  Sugar  Refin¬ 
ing  Corporation  and  ourselves,  we  are  pleased  to  accept  and  con¬ 
firm  the  arrangement,  as  outlined  in  your  letters  to  us  of  Dec. 
5th  and  Dec.  6, 1929,  covering  the  sale  by  you  of  refined  sugar 
produced  by  Insular  Sugar  Refining  Corporation.  We  are  re¬ 
questing  Mr.  Burgers  to  have  the  Board  of  Directors  of  Insular 
Sugar  Refining  Corporation  formally  approve  the  arrangement 
and  to  send  you  a  certified  copy  of  the  resolution  in  which  that 
action  is  taken.  Our  Board  will  formally  ratify  the  agreement 
at  its  next  meeting. 

Mr.  Burgers  will  keep  your  Manila  associates,  Messrs.  W.  F. 
Stevenson  &  Co.,  Ltd.  advised  as  to  the  anticipated  production 
of  the  refinery  at  Bamban  available  for  export.  These  advices 
will  probably  take  the  form  of  monthly  estimates.  It  is  re¬ 
quested  that  you  currently  advise  Mr.  Burgers,  through 
Messrs.  Stevenson,  of  your  wishes  as  to  how  those  sugars  are  to 
be  shipped,  namely  to  what  ports  and  in  what  amounts,  in  order 
that  there  may  be  no  delays  in  the  shipment  of  sugars. 

The  prices  at  which  you  are  to  sell  these  sugars  are  to  be  fixed 
from  time  to  time  by  mutual  consent.  It  is  understood  that 
for  the  time  being  you  will  not  offer  these  sugars  at  less  than 
five  points  under  the  delivered  prices  being  quoted  by  the  two 
leading  Pacific  Coast  cane  sugar  refineries,  in  any  given  locality, 
without  first  consulting  us,  except  that  in  any  cases  where  you 
feel  you  can  arrange  contracts  of  substantial  size  with  concerns 
which  buy  large  quantities  of  sugar,  you  may  sell  at  ten  points 
under  refiners  prices.  It  is  our  hope,  which  we  believe  you 
share,  that  in  due  course  of  time  these  sugars  may  be  moved  at 
a  smaller  differential  under  delivered  quotations  of  Pacific  Coast 
cane  sugar  refiners,  but  we  recognize  that  concessions  may  have 
to  be  made  to  buyers  during  the  introductory  period. 

Account  sales  will  be  rendered  by  you  direct  to  Insular  Sugar 
Refining  Corporation,  210  Pacific  Building,  Manila,  and  we 
understand  that  you  will  also  send  them  monthly  a  statement 
of  their  account  current  with  you,  reflecting  charges  and  credits 
to  their  account.  We  shall  appreciate  it  if  you  will  arrange 
to  send  us  copies  of  the  various  account  sales  and  monthly 
statements  above  referred  to. 

It  is  understood  that  the  stipulation  in  the  agreement  to 
the  effect  that  Messrs.  Stevenson  shall  act  as  selling  agents  in 
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the  Philippine  Islands  for  Suchar  sugars  produced  at  the  Bam- 
ban  refinery,  is  subject  to  any  existing  commitments  already 
made  in  that  connection  by  Mr.  Burgers,  and  is  also  subject  to 
the  understanding  that  Messrs.  Stevenson’s  commissions  for 
handling  that  business  shall  be  no  larger  than  those  for  which 
the  same  services  would  be  performed  by  equally  competent 
firms.  It  is  also  understood  that  the  placing  of  insurance 
through  Messrs.  Stevenson  shall  be  subject  to  the  expiration 
of  existing  policies  or  commitments  of  that  nature. 

In  connection  with  hedging,  you  understand  that  during  the 
milling  season  (November  to  April)  most  of  the  sugar  bought 
by  Insular  will  be  at  average  prices  prevailing  eight  weeks  after 
delivery  of  same  to  the  refinery.  Consequently,  if  sugar  is 
not  allowed  to  accumulate  unshipped  in  Manila,  it  will  be 
arriving  on  the  Pacific  coast  so  that  if  sold  immediately  on 
arrival  the  sale  will  take  place  during  the  very  period  in  which 
the  raw  material  cost  is  being  determined.  Therefore,  as  a 
general  proposition,  if  you  keep  Burgers  constantly  supplied 
with  shipping  orders,  we  would  say  that  sugars  need  not  be 
hedged  unless  they  are  still  unsold  two  weeks  after  arrival.  If 
they  are  unsold  at  that  time,  they  should  be  hedged  until  sold. 

Mr.  Burgers  is  to  advise  us  by  cable  of  any  purchases  of  raw 
sugar  made  by  him  on  a  basis  other  than  “price  to  be  fixed 
eight  weeks  after  delivery  at  refinery”.  Any  sugars  so  bought 
will  probably  have  to  be  hedged  and  in  such  cases  we  will  give 
you  the  necessary  instructions.  These  hedges  can  of  course 
be  untied  when  the  refined  sugar  arrives  and  is  sold.  The 
question  of  keeping  a  close  check  on  the  sugar  position  of  the 
refinery  is  important  and  should  be  studied  carefully.  We 
have  in  mind  keeping  track  of  this  situation  through  the  tabu¬ 
lation  currently  of  certain  sales  and  purchase  reports,  but  wish 
to  study  that  situation  rather  carefully  and  will  write  you 
about  it  in  the  near  future. 

We  are  enclosing,  for  your  information  and  files,  copy  of  a 
letter  which  we  are  sending  Mr.  Burgers,  in  connection  with 
this  whole  matter.  You  will  note  our  statement  therein,  to 
the  effect  that  we  are  going  to  ask  you  to  remit  to  us,  for  ac¬ 
count  of  Insular  Sugar  Refining  Corporation,  balances  due 
the  latter  from  you  resulting  from  the  liquidation  of  specific 
lots  of  sugar.  This  is  requested  because  we  shall  be  shipping 
Insular  Sugar  Refining  Corporation,  from  time  to  time,  sup¬ 
plies  such  as  carbon  and  chemicals,  for  which  they  will  eventu¬ 
ally  have  to  reimburse  us.  We  believe  it  will  simplify  matters 
all  around  if  you  will  do  this. 
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Under  separate  cover  we  are  writing  you  a  letter  which  con¬ 
stitutes  the  option  referred  to  in  paragraph  9  of  your  letter  of 
December  5th.  We  trust  you  will  find  this  in  order.  We  have 
explained  to  you  verbally  the  circumstances  which  result  in 
our  not  being  able  to  state  exactly,  at  this  time,  the  extent  of 
our  interest  in  Insular  Sugar  Refining  Corporation  other  than 
to  say  that  our  interest  is  a  controlling  one,  but  it  is  our  inten¬ 
tion  to  give  you  an  option,  at  a  price  equal  to  our  cost  of  same, 
on  one  half  of  our  stock  interest  in  the  Insular  Sugar  Refining 
Corporation,  subject  to  such  options  as  are  already  in  existence. 

We  wish  to  thank  you  for  the  courteous  reception  tendered 
by  you  to  Mr.  Naugle  and  Mr.  Freeman  and  for  your  many 
kind  attentions  to  them  during  their  San  Francisco  visit.  We 
are  much  pleased  with  the  arrangement  entered  into  with  you 
and  appreciate  that  an  agreement  of  this  kind  cannot  endure 
unless  both  parties  are  willing  to  make  reasonable  adjustment, 
from  time  to  time,  to  take  care  of  conditions  which  were  un¬ 
foreseen  at  the  outset.  We  assure  you  of  our  cooperation 
toward  assisting  you  in  every  way  we  can  and  of  our  hope 
that  this  agreement  may  work  out  to  our  mutual  satisfaction 
and  profit. 

Very  truly  yours, 

International  Sugar  Corporation. 

J.  J.  Naugle,  President. 

JJN:MM 

Dictated  by  E.  F.  W. 

C.  C.  Burgers. 

J.  B.  A. 

B.  W. 
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RESPONDENT  EXHIBIT  3 

Balfour,  Guthrie  &  Co. 

Balfour  Building,  351  California  Street, 

San  Francisco,  December  6, 1929. 

International  Suchar  Process  Corporation, 

New  York,  N.  Y. 

Attention  Mr.  John  J.  Naugle. 

Dear  Sirs:  Supplementing  our  letter  of  yesterday,  we  be¬ 
lieve  a  better  and  cheaper  way  of  handling  the  financing  of  this 
sugar  will  be  as  follows: 

We  will  open  a  confirmed  Bank  Credit,  which  will  probably 
cost  not  to  exceed  against  which  the  Bank  in  Manila  will 
be  authorized  to  make  payments  against  railroad  bills  of  lading, 
which  advances  will  be  deducted  when  sight  drafts  are  drawn  by 
Messrs.  W.  F.  Stevenson  &  Co.,  Ltd.,  against  the  full  shipping 
documents. 

The  Bank  stipulates  that  Messrs.  D.  F.  Stevenson  &  Co.,  Ltd. 
must  handle  this  business  and  have  agreed  to  release  railroad 
bills  of  lading  against  Trust  Receipts. 

Yours  very  truly, 


Balfour,  Guthrie  &  Co. 
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RESPONDENT  EXHIBIT  A 


Balfour,  Guthrie  &  Co.,  Limited, 

Balfour  Building,  351  California  Street, 

San  Francisco,  May  29, 1934 • 


No.  316. 


International  Suchar  Corporation, 

72  Wall  St.,  New  York. 


processing  tax 


Dear  Sirs:  Your  letter  of  16th,  No.  236,  and  “Copies  of  An¬ 
nouncements”  duly  came  to  hand. 

The  enclosed  is  a  copy  of  our  “Interpretation”  which  we  have 
issued  to  our  customers  and  some  of  them  are  anticipating  June 
8th  by  placing  substantial  orders  now. 

Up  to  last  night  the  local  authorities  have  neither  any  con¬ 
firmation  of  the  proposed  rate  of  cent  per  lb.  nor  any  Forms 
which  will  be  used  for  reporting  stocks. 

They  hope  to  have  them  any  day,  however,  and  it  is  our  in¬ 
tention,  where  necessary,  to  add  the  tax  to  our  invoices. 

Yours  very  truly, 

Balfour,  Guthrie  &  Co.,  Limited. 
per  D.  C.  Gray. 

DCG:  F. 

cc-I.  S.  R.  Corpn.  Manila. 

cc-LA  P.  S.  T. 


RESPONDENT  EXHIBIT  D 

No.  19 

Balfour,  Guthrie  &  Co.,  Limited 

Seattle,  Wash.,  June  4, 1934. 
i  Seller:  Balfour,  Guthrie  &  Co.,  Limited. 

Buyer:  International  Brokerage  Co.,  Minneapolis,  Minn. 

Commodity:  “Snowflake”  Brand  Refined  Pure  Cane  Sugar. 

Qauntity:  Twenty-five  Thousand  (25,000)  Bags. 

Quality:  Fine  Granulated. 

Packing:  In  new  100-lb.  burlap  bags  with  cotton  liners. 

Delivery:  As  required  by  buyer  in  approximately  equal 
iponthly  quantities  from  date  until  September  30th,  1934. 

Price:  Seattle  &  Tacoma  delivery — $3.95  basis  f.  o.  b.  San 
Francisco  less  2%,  plus  22 *4#  coastwise  freight  and  insurance. 
Portland  delivery — $3.95  basis  f.  o.  b.  San  Francisco  less  2%, 
plus  20#  coastwise  freight  and  insurance.  San  Francisco  &  Oak¬ 
land  delivery — $4.00  basis  f.  o.  b.  San  Francisco  less  2%. 

Prices  are  guaranteed  against  legitimate  market  decline  as 
officially  announced  by  the  San  Francisco  Cane  Sugar  Refineries 
and  to  apply  only  on  undelivered  portions  of  this  contract  at 
date  of  such  decline.  Any  change  in  Conference  Lines  coast¬ 
wise  freight  rates  from  San  Francisco  to  respective  ports  of 
delivery  to  be  for  buyer’s  account. 

If  any  sugar  is  undelivered  on  final  date  of  contract,  same 
to  be  invoiced  to  buyer  and  paid  for  in  terms  of  contract. 

Payment:  To  be  made  within  7  days  from  date  of  invoice 
and  when  so  made  a  discount  of  2%  on  the  San  Francisco  price 
will  be  allowed. 

If  any  law  becomes  effective  after  the  date  hereof,  of  a 
character  imposing  any  tax,  upon  or  payable  by  the  vendor, 
because  of  sales,  deliveries  or  orders  hereunder,  the  vendee 
shall  pay  the  vendor  the  amount  of  such  tax. 

Any  import  duties,  excise  or  other  taxes  that  may  be  here¬ 
after  levied  on  either  raw  or  refined  sugar,  affecting  any  por¬ 
tion  of  this  contract,  shall  be  for  Buyer’s  account. 

Special  Condition:  It  is  understood  and  agreed  that  Seller 
is  released  without  penalty  from  responsibility  of  delivery  of 
the  above  merchandise  in  the  event  of  non-shipment,  delay 
in  shipment,  transportation  or  delivery,  arising  from  strikes, 
lockouts,  accidents,  fire,  earthquakes,  civil  commotions,  war  or 
the  consequences  of  war,  Governmental  restrictions  or  requisi¬ 
tions,  failure  of  manufacturers  or  suppliers  to  deliver,  suspen- 
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sion  of  shipping  facilities,  or  any  other  contingencies  whatever 
beyond  Seller’s  control,  whether  affecting  the  production,  trans¬ 
portation  to  loading  point,  loading,  forwarding  or  delivery. 

Balfour,  Guthrie  &  Co.,  Limited, 

By  R.  McB., 

Seller,  Agents,  Insular  Sugar  Refining  Corp. 
Accepted  6/22 : 


,  Buyer. 


Insular  Suoar  Refining  Corporation 
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Insular  Sugar  Refining  Corporation — Continued 


RESPONDENT  EXHIBIT  F 
Insular  Sugar  Refining  Corporation 

Net  proceeds  realized  on  processing  lax-paid  sugar  sold  by  Balfour,  Guthrie  and  Co.,  Ltd.,  as  per  statements  of  Balfour,  Guthrie 
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RESPONDENT  EXHIBIT  G 

Insular  Sugar  Refining  Corporation 

Comparison  of  anticipated  value  of  processing  tax-paid  sugar  consigned  to 
I'alf our,  Guthrie  d  Co.,  Ltd.,  icith  realized  value 

Bags  Amount 

Los  Angeles . . — . . . . 146.368  $596. 126.  3G 

Sun  Francisco _ 152,551  GOO,  751.50 

Tacoma _ _ _ _ _  $9,580  381.039.41 

Seattle _ _ _ 236.  025  1)64.  046.  12 

Portland _ _ _ _ - . .  204,254  833.785.60 


Total _  828,778  3.375,748.99 


Add :  Value  of  sugar  destroyed  by  lire  at  London  Dock. 

Tacoma,  during  January  1936 — valued  at  $4.55 

less  2%  less  11*4%  per  bag _  4. 17S 


18, 341.  42 


Actual  f.  o.  b.  Manila  value  realized  on  processing  tax- 
paid  sugar  sold  by  Balfour,  Guthrie  &  Co..  Ltd.. 
for  the  account  of  Insular  Sugar  Refining  Cor¬ 
poration _  832.950  3.394,090.41 


Anticipated  f.  o.  b.  Manila  value  of  above  sugar  as 
evidenced  by  consignment  invoices  and  charges  to 
Balfour.  Guthrie  &  Co.  Ltd.,  on  books  of  Insular 
Sugar  Refining  Corporation  on  dates  of  shipments: 


F.  a.  s.  Manila  value _  833.  006 

Wharfage  tax _  833.  006 

Processing  tax _  833.  006 


2.  843,  681. 13 
38.  091.  03 
445,  678.  21 


Total  billed 


$33.  006  3,  327,  450.  37 


Excess  of  actual  realization  over  anticipated 

realization _  66,640.04 

Noth. — Unexplained  discrepancy  of  50  bags  between  total  quantity  billed 
to  Balfour,  Guthrie  &  Co.,  Ltd.,  and  quantity  accounted  for  by  them  probably 
represents  losses  incurred  in  repacking  bulk  sugar  into  pockets. 
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IN  THE 


Intlrii  States  Court  ol  Appeals 

foi:  the  District  of  Columbia 


No.  8226 


GUY  T.  IIELVERIXG, 
Commissioner  of  Internal  Revenue, 


Petitioner, 


v. 


INSULAR  SUGAR  REFINING  CORPORATION, 

Respondent. 


On  Appeal  From  the  United  States  Processing  Tax 

Board  of  Review 


BRIEF  FOR  RESPONDENT  ON  REVIEW 


Absence  of  Jurisdiction 

The  petition  for  review  in  this  proceeding  was  not  filed 
within  three  months  after  the  date  of  mailing  of  the  find¬ 
ings  and  decision  of  the  Board  as  required  by  statute.  A 
motion  for  dismissal  on  that  ground,  denied  by  this  Court 
without  prejudice  to  its  renewal  on  the  hearing  of  the 
appeal,  will  be  renewed  at  that  time.  The  supporting  argu¬ 
ments  and  authorities  are  set  out  in  the  motion. 

Question  Presented 

Are  the  findings  and  decision  of  the  Board  unsupported 
by  any  substantial  evidence? 
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Counter-Statement  of  the  Case 

;  Respondent  paid  processing  taxes  under  the  Agri¬ 
cultural  Adjustment  Act  amounting  to  $549,561.24.*  The 
Board  has  found  that  the  respondent  absorbed  that  tax 
to  the  extent  of  $230,512.31  ($.2244  per  bag)  and  has  allowed 
a  refund  of  that  amount. 

The  Board’s  findings  and  decision  are  based  on  statu¬ 
tory  “average  margins”  and  on  the  'preponderance  of  all 
the  evidence  before  it  (see  Memorandum  Opinion,  Pet. 
App.  51). 

These  “average  margins”  which  are  computed  from 
stipulated  facts  are  not  in  dispute.  Petitioner  contends, 
however,  that  the  consequent  statutory  presumption  that 
respondent  bore  the  burden  of  the  processing  tax  to  the 
extent  indicated  by  these  margins  has  been  rebutted. 

I  Petitioner,  in  his  brief,  has  treated  the  Board’s  deci¬ 
sion  as  if  it  rested  on  these  “average  margins”  alone 
and  has  avoided  any  mention  or  attempt  to  rebut  the 
large  amount  of  evidence  of  costs,  market  prices,  competi¬ 
tion  and  the  actual  effect  of  the  processing  tax  on  re¬ 
spondent’s  net  revenue  from  the  sale  of  refined  sugar,  all 
of  which  sustain  the  Board’s  findings  and  decision. 

Certain  facts  relating  to  the  issue  raised  on  the  appeal 
which  have  been  omitted  or  garbled  by  petitioner ,  require 
restatement  here. 

Prior  to  the  imposition  of  the  processing  tax  in  the 
Philippine  Islands  respondent’s  operations  had  been  ex¬ 
tremely  profitable.  During  the  tax  period  respondent  sus¬ 
tained  a  large  loss.  An  income  tax  audit  made  by  petitioner 

*  Note:  Of  this,  $31,970.12  was  paid  by  a  credit. 
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reflected  both  these  profits  and  the  losses  as  follows  (Ex. 
25,  Resp.  App.  299) : 

For  the  year  ended  Sept.  30,  1933 


Income .  $359,522.95 

For  the  year  ended  Sept.  30,  1934 

Income .  $139,123.89 

For  14  months  ended  Nov.  30,  1935* 

Loss  .  $  56,783.07. 

'  Respondent’s  operations  for  the  next  six 

months  resulted  in  a  profit  of .  $130,125.93 

(Resp.  App.  53). 


These  profits  and  losses  include  the  result  of  speculation 
in  sugar  futures.  If  the  profits  and  losses  on  these  specu¬ 
lative  operations  are  eliminated,  respondent’s  loss  in  the 
tax  period  is  increased  and  its  profits  in  the  periods 
before  and  after  the  tax  become  substantially  larger  (Ex. 
36,  Resp.  App.  67-69,  346). 

Respondent  purchased  all  the  raw  sugar  used  in  its 
refining  operations  in  the  Philippine  Islands.  This  Philip¬ 
pine  market  was  a  limited  one  (Resp.  App.  17). 

Due  to  various  quota  requirements  (Resp.  App.  41-47), 
Philippine  market  prices  for  raw  sugar  to  be  refined  for 
export  were  substantially  different  from  the  market  prices 
for  sugar  available  for  Philippine  consumption  (Ex.  17, 
Resp.  App.  263, 43)  and  different  from  Newr  York  raw  sugar 
market  prices.  These  raw  sugar  prices  in  the  Philippines 
fluctuated  over  a  wide  range  (Ex.  17,  Resp.  App.  263). 
There  were  also  periods  when  due  to  the  exhaustion  of 
that  particular  quota  no  raw  sugar  was  available  fori 


*  Note:  The  processing  tax  was  in  effect  in  the  Philippine  Islands  from 
September  12,  1934  to  January  6,  1936.  Respondent  paid  no  processing  tax  on( 
its  December  operations  as  it  did  not  become  due  until  after  the  tax  was  held 
invalid. 
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refining  and  export  (Resp.  App.  41).  On  other  occasions, 
no  raw  sugar  could  be  purchased  for  refining  and  sale  in 
the  Philippines.  The  cost  of  raw  sugar  increased  sub¬ 
stantially  during  the  tax  period  (Bd.  F.  24,  Ex.  17,  Resp. 
App.  263,  Pet.  App.  50). 

Respondent’s  manufacturing  costs  were  constant 
throughout  these  periods  in  issue  (Ex.  25,  Resp.  App. 
299). 

Eighty-five  per  cent,  of  the  sugar  refined  by  respondent 
was  exported  and  sold  in  the  United  States  through  an 
agent,  Balfour,  Guthrie  &  Co.  Ltd.,  almost  all  of  it  on  the 
Pacific  coast  (Bd.  Fs.  11  and  12).  The  prices  there  were 
substantially  different  from  the  prices  for  refined  sugar 
in  the  Philippines  (Bd.  23). 

I  The  sale  of  respondent’s  sugar  on  the  Pacific  coast  wTas 
financed  through  its  agent,  Balfour,  Guthrie  &  Co.  Ltd. 
From  time  to  time  Balfour,  Guthrie  arranged  with  a  San 
Francisco  Bank  for  a  letter  of  credit  under  which  respond¬ 
ent  wTas  authorized  to  draw  by  sight  draft  in  Manila  an 
advance  of  its  shipments  of  sugar  of  from  85  to  90%  of 
the  San  Franicsco  market  value,  less  freight,  insurance  and 
incidental  charges  (Bd.  F.  16).  The  amount  per  bag  to 
be  drawn  was  determined  in  San  Francisco  and  a  Manila 
bank  was  advised  by  the  letter  of  credit  to  honor  drafts  at 
that  fixed  amount  per  bag  (Resp.  App.  174).  So-called 
consignment  invoices,  prepared  for  bookkeeping  purposes 
(Bd.  F.  16,  Resp.  App.  15,  197 ;  Pet.  App.  125-126),  were 
forwarded  to  Balfour,  Guthrie,  listing  the  shipment  at  an 
arbitrary  value,  sometimes  worked  back  from  this  loan 
value  but  having  no  relation  to  the  sales  or  market  price 
(Resp.  App.  163,  193-197).  The  Manila  bank  had  no  dis¬ 
cretion  or  right  to  examine  into  the  market  value  of  the 
sugar  on  which  the  advance  was  being  made  (Resp.  App. 
193). 


0 


Although,  theoretically,  it  was  intended  that  this  loan 
value  should  fluctuate  with  the  San  Francisco  market 
price  for  refined  sugar,  in  practice  it  did  not  follow  these 
price  changes  (Resp.  App.  187-190). 

The  Pacific  coast  market  for  refined  sugar  was  highly 
competitive  (Bd.  F.  18,  Resp.  App.  31,  139,  167-8,  231-2, 
260;  Pet.  App.  189).  The  basic  price  was  established  bv 
California  &  Hawaiian  Sugar  Refining  Corporation,  Ltct 
and  Western  Sugar  Refinery,  the  two  largest  refineries  on 
the  west  coast.  Balfour,  Guthrie  &  Co.  Ltd.  did  not  know 
what  respondent’s  costs  average  and  such  costs  were  net 
taken  into  consideration  in  fixing  the  price  of  respondent’s 
sugar  (Resp.  App.  139,  142-143;  Pet.  App.  189).  Respond¬ 
ent’s  sugar  was  sold  at  varying  discounts,  ranging  from 
5  to  15  cents  per  hundred  weight  under  the  prices  estab¬ 
lished  by  these  two  companies.  This  difference  in  pries 
was  necessitated  principally  by  the  fact  that  respondent 
had  for  sale  only  granulated  sugar  in  bags  of  100 
pounds,  containing  units  of  5,  10  or  20  pounds  each 
and  did  not  have  for  sale  assortments  such  as  cubes, 
brown  sugar  and  powdered  sugar  (Bd.  F.  18).  The  re¬ 
finers  other  than  respondent  selling  sugar  on  the  Pacific 
coast  were  either  co-operatives  or  they  were  owned  or 
controlled  by  sugar  cane  growers  and  their  operations  fo:: 
that  reason  needed  to  result  only  in  one  profit  (Resp.  App. 
22-23).  The  respondent  was  not  a  grower  of  sugar  cane. 
The  Pacific  coast  market  was  made  more  competitive  by 
the  fact  that  several  beet  sugar  refineries  sold  their  prod¬ 
ucts  there.  Beet  sugar,  though  not  considered  as  suitable 
for  certain  purposes,  such  as  canning,  was  sold  at  a  sub¬ 
stantial  discount  over  cane  sugar  prices  and  was  able  t^ 
compete  successfully  on  that  basis  with  cane  sugar  in  sale^ 
to  the  grocery  trade  (Resp.  App.  23). 


► 
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i  The  normal  pressure  of  this  competition  was  accentuated 
by  the  fact  that  respondent  was  forced  by  quota  require¬ 
ments  to  export  and  sell  its  full  quota  every  year  or  lose 
the  quota.  Consequently,  during  the  tax  period  it  was 
forced  to  sell  its  sugar  in  the  United  States  at  low  prices 
when  buyers  wrere  holding  back  from  the  market  expecting 
that  in  pending  litigation  the  processing  tax  would  be 
held  invalid  and  lower  prices  would  result  (Resp.  App.  65). 

As  a  result  of  this  competitive  condition  respondent 
could  not  fix  its  own  sales  prices  at  a  price  to  include  the 
tax  (Resp.  App.  16S). 


Statutes 

The  statutes  referred  to  herein  are  printed  in  the 
appendix  to  petitioner’s  brief. 

Summary  of  Argument 

The  Processing  Tax  Board  of  Review  has  found  that 
respondent  absorbed  the  tax  to  the  extent  of  $230,511.31. 
This  is  a  finding  of  fact  and  it  should  be  affirmed  if  there 
is  any  evidence  to  support  it.  Both  the  average  margins 
and  respondent’s  large  loss  during  the  tax  period  con¬ 
trasted  with  its  otherwise  profitable  operations  constitute 
evidence  that  respondent  bore  the  burden  of  the  tax  at 
least  to  the  extent  found  by  the  Board.  The  evidence 
shows  that  respondent  was  unable  to  pass  the  tax  on 
because  the  competitive  Pacific  coast  market  prices  for 
refined  sugar  were  not  high  enough  above  Philippine  raw 
sugar  prices  during  the  tax  period  to  allow  it. 

i  The  fact  that  the  tax  was  billed  separately  in  the  case 
of  respondent’s  Philippine  sales  is  merely  evidence  and 
not  conclusive  even  as  to  Philippine  sales. 

i  The  billing  of  the  tax  in  the  Philippines  had  no  bearing 
on  sales  in  the  United  States  because  both  the  raw  sugar 


cost  and  the  refined  sugar  sales  price  were  different  for 
sugar  exported  to  the  United  States  than  for  sugar  sold 
in  the  Philippines. 

Petitioner  has  failed  to  refer  to  any  evidence  that  the 
tax  was  actually  passed  on.  The  evidence  lie  relies  on,  at 
most  indicates  a  mistaken  belief  that  it  was. 


Argument 


The  findings  and  decision  of  the  Processing  Tax 
Board  of  Review  should  be  sustained  unless  they  are 
unsupported  by  any  evidence  in  the  record. 

The  decision  of  the  Processing  Tax  Board  that  re¬ 
spondent  bore  the  burden  of  the  tax  is  one  of  fact. 

Senate  Rep.  2156,  79th  Congress,  Second  Session, 
Internal  Revenue  Bulletin,  1939 — I  Part  2,  page 
699; 

Anniston  Manufacturing  Co.  v.  Davis,  301  U.  S. 
337. 

The  following  excerpt  from  the  report  of  the  Senate 
Committee  cited,  makes  this  clear: 

“The  revision  of  the  provisions  of  Section  21  (d) 
contained  in  Title  VII  adhere  to  the  fundamental 
principle  of  equity  applicable  in  respect  to  claims 
for  refund,  namely,  that  the  claimant  secure  a  refund 
only  with  respect  to  the  amount  of  tax  of  which  he 
bore  the  economic  burden.  *  *  #  A  great  number 
of  claims  which  will  be  filed  relate  to  claims  for 
compensating  taxes  and  floorstock  taxes.  In  these 
cases  the  issue  of  fact  as  to  whether  or  not  the 
claimant  bore  the  economic  burden  of  the  tax  would 
be  relatively  simple.  *  *  * 
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The  question  as  to  whether  processing  taxes  were 
passed  on,  however,  involves  extremely  complicated 
economic  and  accounting  considerations.  #  •  #” 
( Italics  suppl  ied. ) 

The  decisions  of  this  Court  unanimously  support  the 
following  rule: 

“On  this  review,  it  is  our  duty  to  examine  the  record 
to  determine  whether  there  is  any  substantial  evi¬ 
dence  to  support  the  Board’s  findings.  If  there  is, 
it  is  our  duty  to  affirm.  *  • 

National  Piano  Manufacturing  Co.  v.  Burnet,  GO 
App.  D.  C.  160;  30  F.  (2d)  310. 

To  the  same  effect  see: 

W.  K.  Henderson  Iron  Works  v.  Blair,  52  App. 

D.  C.  114;  25  F.  (2d)  538; 

Fish  v.  Helvering ,  64  App.  D.  C.  166;  75  Fed.  769. 


II 

1  Respondent’s  average  margins  constitute  substan¬ 
tial  evidence  sustaining  the  Board’s  findings  and  de¬ 
cision. 

'Section  907(a)  (Pet.  App.  16)  provides  that  “average 
margins”: 

“shall  be  prima  facie  evidence  that  the  burden  #  *  • 
was  borne  by  the  claimant  to  the  extent  •  •  #  that 
the  average  margin  #  *  *  was  lower  during  the  tax 
period  #  *  than  during  the  period  before  and  after 

the  tax.”  (Italics  supplied.) 

These  “average  margins”  are  comparative  operating 
profits  computed  according  to  a  statutory  formula  (Section 
907(b)  Pet.  App.  17)  which  provides  for  the  deduction 
of  raw  material  cost  or  market  price  from  the  price  of 
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the  finished  product  at  the  time  of  processing.  This 
formula  eliminates,  by  computing  profits  or  margins  this 
way,  variations  in  overhead  and  other  expenses  and  profits 
and  losses  on  inventories  due  to  fluctuation  in  commodity 
prices.  The  factors  eliminated  Congress  apparently  con¬ 
sidered  likelv  to  cause  distortion  and  hide  the  actual  effect 
of  the  processing  tax. 

In  a  proceeding  to  determine  whether  the  processing 
tax  was  passed  on,  variations  in  profits  between  the  tax 
period  and  periods  before  and  after  the  tax  period  are 
clearly  material  and  relevant  evidence  even  without  statu¬ 
tory  sponsorship.  Surely,  the  materiality  and  relevancy 
of  this  proof  has  not  been  diminished  by  this  statute  pro¬ 
viding  a  uniform  method  for  computing  such  profits  or 
margins  and  making  the  difference  in  “average  margins” 
prima  facie  evidence. 

In  respondent’s  case,  though  the  margins  are  based  on 
stipulations,  the  stipulations  rest  on  many  thousand  ex¬ 
hibits  and  many  pages  of  oral  testimony  (Resp.  App.  83, 
114, 115).  This  evidence  includes  all  the  invoices  (approxi¬ 
mately  30,000)  issued  to  purchasers  of  respondent’s  sugar 
in  the  United  States  during  the  tax  and  base  periods  (Resp. 
App.  119,  144,  221,  225  and  238),  the  inter-office  reports 
of  Balfour,  Guthrie  &  Co.  Ltd.  and  respondent’s  books  and 
records  (Resp.  App.  7,  8, 10  et  seq.y  56-59,  72-75, 150  et  seq.). 
The  margins  are  a  compilation  of  this  evidence.  They 
reflect  a  decline  in  respondent’s  profits  during  the  tax 
period  of  $.2244  per  100  lb.  bag*  (Bd.  F.  29). 

Respondent  submits  that  these  margins  and  the  proof 
on  which  they  are  based  constitute  substantial  evidence  sus¬ 
taining  the  Board*s  findings  and  decision. 


*  The  Board ’s  findings  use  one  pound  as  the  unit. 
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III 

i  Other  evidence  offered  by  respondent  shows  con¬ 
clusively  that  the  taxpayer  bore  the  economic  burden 
olf  the  tax. 

Respondent’s  case  and  the  Board’s  decision  does  not 
rest  on  the  average  margins  alone.  The  petitioner  himself 
has  provided  the  best  proof  that  respondent  absorbed  the 
tax. 

In  order  to  determine  respondent’s  liability  for  United 
States  income  taxes,  petitioner’s  agents  made  an  elaborate 
audit  of  respondent’s  books  at  Manila.  The  last  three 
years  covered  by  this  audit  were  the  two  years  prior  to  the 
tax  period  and  fourteen  months  approximating  the  tax 
period  itself,  fiscal  years  ending  September  30th,  1933  and 
1934  and  fourteen  months  ending  November  30th,  1935 
respectively.  The  petitioner’s  findings  that  respondent’s 
operations  prior  to  the  tax  period  resulted  in  substantial 
profits  and  that  its  operations  resulted  in  a  large  loss  in 
the  fourteen  months  corresponding  to  the  tax  period  are 
set  out  in  a  detailed  “30-day  letter”  in  evidence  in  this 
proceeding  (Ex.  25,  Resp.  App.  299). 

This  “30-day  letter”  formed  the  basis,  with  only  minor 
changes  (Resp.  App.  82),  for  a  “final  closing  agreement” 
approved  and  executed  by  the  Secretary  of  the  Treasury 
pursuant  to  I.  R.  C.  Sec.  3760.  The  facts  determined  in  this 
agreement  are  final  and  conclusive  on  the  petitioner. 

U.  S.  Bank  of  Commerce  &  Trust  Co.,  32  Fed. 

S.  915. 

A  summary  of  this  30-day  letter  comparing  the  results 
of  respondent’s  operations  during  the  years  audited  ap¬ 
pears  opposite  this  page.  This  comparison  shows : 


y  (H'Vffce*  pr  x  j&r- 
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INSULAE  SUGAR  REFINING  CORPORATION 

Condensed  Comparison  of  the  Results  of  Operations,  on  a  Per  Bag  Basis, 
Taken  From  30-Day  Income  Tax  Letter 

(Exhibit  25,  Respondent's  App.  299) 


Fiscal  Y car  Ended  Fiscal  Year  Ended  Two  Years  Before  Fourteen  Months  Ended 

September  SO,  1983  September  SO,  19S4  the  Tax  Period  November  SO,  1935 


1 - * - 

■V  r~ -  — ^ — 

- \  r~ 

- - s 

( - - ■*" 

"  \ 

Amount  Per  Bag 

Amount 

Per  Bag 

Amount  Per  Bag 

Amount 

Per  Bag 

Refined  Sugar  Sold  (100  lb.  bags) . 

Gross  Sales  (after  deducting  Balfour-Guthrie  & 

Co.,  Ltd.,  expenses) . 

Less:  Cash  Discounts . 

1,161,212 

$4,786,107.55  $4.1216483 

73,441.94  .0632459 

1,353,400 

$5,575,057.23*  $4.1292974 

1  82,636.30  .0710583 

2,514,612 

$10,361,164.78*  $4.1203831 
156,078.24  .0620685 

1,113,681 

$4,345,686.46 1  $3.9020926 
84,834.38  .0761747 

Total  Sales  . 

$4,712,665.61 

$4.0584024 

$5,492,420.93 

$4.0582391 

$10,205,086.54 

$4.0583146 

$4,260,852.08 

$3.8259179 

Cost  of  Goods  Sold: 

Beginning  Inventory — Refined  Sugar . 

$  975,426.61 

$  888,861.38 

$  975,426.61 

$1,017,245.35 

Cost  of  Raw  Sugar  Processed: 

Beginning  Inventory — Raw  Sugar . 

Purchases  of  Raw  Sugar . 

Freight  on  Raw  Sugar . 

Warehousing,  Handling,  etc . 

$  2,335.68 

2,926,043.03 
11,754.57 
15,795.89 

$  485.70 

3,871,340.13 
30,873.18 
5,296.77 

$  2,335.68 

6,797,983.16 
42,627.75 
21,092.66 

$  37,016.09 

2,784.622.97 
63,354.15 
37,041.34 

Total  . 

$2,950,529.17 

$3,907,995.78 

$  6,864,039.25 

$2,922,034.55 

Less:  Ending  Inventory — Raw  Sugar . 

Cost  of  Raw  Sugar  Sold . 

Sales  of  Svrup . 

$  485.70 

— 0 — 

— 0 — 

$  37,016.09 

—0— 
— o — 

$  37,016.09 

—0— 
— 0 — 

$  3,462.76 

92,722.37 
1,689.10 
9,399.88 

Sales  of  Molasses . 

— 0 — 

Total . 

$  485.70 

$  37,016.09 

$  37,016.09 

$  107,274.11 

Cost  of  Raw  Sugar  Processed . 

Refining  Costs . 

$2,956,043.47 

403,599.50 

$3,870,979.69 

539,725.53 

$  6,827,023.16 
943,325.03 

$2,814,760.44 

385,553.85 

$3,359,642.97 

$4,410,705.22 

$  7,770,348.19 

$3,200,314.29 

Refined  Sugar  Purchased . . 

— o — 

$  22,044.43 

$  22,044.43 

-o- 

Cost  of  Refined  Sugar  Available  for  Sale . 

Less:  Ending  Inventory — Refined  Sugar . 

$4,335,009.58 

888,801.38 

$5,321,611.03 

1,017,245.35 

$  8,767,819.23 
1,017,245.35 

$4,217,559.64 

650,825.06 

Cost  of  Goods  Sold . 

$3,446,208.20 

$2.9677683 

$4,304,365.68 

$3.1804090 

$  7,750,573.88 

$3.0822146 

$3,566,734.58 

$3.2026537 

Gross  Profit  on  Sales . 

Operating  Expense . 

$1,266,457.41 

$30,8S0.36 

$1.0906341 

.7155285 

$1,188,055.25 

1,069,057.33 

$  .8778301 
.7S99049 

$  2,454,512.66 
1,899,937.69 

$  .9761000 
.7555580 

$  694,117.50 
853,344.33 

$  .6232642 
.7662376 

Net  Profit  From  Operations 

Other  Income  . 

$  435,577.05 
76.054.11 

$  .3751056 
.0654956 

$  118,997.92 
'  20,124.96 

$  .0879252 
.0148699 

$  554,574.97 

55,929.15 

$  .2205420 
.0222416 

Loss  $  159,226.88 
102,443.74 

$  .1429784 
.0919866 

Taxable  Net  Income . 

$  359,522.94 

$  .3096100 

$  139,122.88 

$  .1027951 

$  498,645.82 

$  .1982992 

Loss  $  56,788.09 

$  .0509868 

t  Processing  tax  at  53%  cents  deducted.  Actual  net  sales  $4.360917  per  bag. 
After  deducting  53%  cents  per  bag  tax  paid  on  June  8,  1934,  floor  stocks  sold. 


11 


Respondent’s  average  profit  from  operations  for  the 
two  years  ended  September  30,  1934* **  was  $.2205420  per 
bag. 

Respondent  lost  $.1429734  per  bag  on  its  sugar  during 
the  14  months  corresponding  to  the  tax  period, ##  a  decline 
in  the  tax  period  of  $.3635154  per  bag. 

Respondent’s  per  bag  operating  expenses  increased 
from  an  average  of  $.755558  per  bag  for  the  pre-tax  period 
to  $.7662376  per  bag  for  the  14  months  corresponding  to 
the  tax  period. 

Respondent’s  “cost  of  goods  sold’’  increased  from 
$3.0822146  per  bag  during  the  pre-tax  period  to  $3.2026537 
per  bag  during  the  14  months  while  the  tax  was  in  effect. 

Respondent’s  average  sales  price  per  bag  declined  from 
$4.0583146  in  the  pre-tax  period  to  $3.8259179  per  bag  in 
the  tax  period. 

This  comparison  based  on  petitioner's  own  income  tax 
figures  shows  that  the  market  price  for  refined  sugar  did 
not  advance  sufficiently  to  absorb  the  tax,  but  forced  re¬ 
spondent  to  absorb  the  tax  to  the  extent  of  approximately 
$.36  per  bag.*** 

Evidence  as  to  the  pre-tax  period  and  the  tax  period 
alone  has  been  held  a  sufficient  basis  for  concluding  the 

*  Note :  No  sugar  was  (Bd.  Fs.  21,  23,  24)  processed  for  export  during 
September  1934.  The  small  amount  of  tax  paid  on  production  for  Philippine 
consumption  during  September  reduced  the  respondent’s  profit  during  this 
period.  Hence  its  effect  on  the  comparison  is  adverse  to  petitioner. 

**  Note:  No  processing  tax  was  paid  by  respondent  in  December  1935  so 
the  14  months  ending  November  30,  1930  included  the  entire  tax  period. 

***Notf.:  This  schedule  is  a  copy  of  a  schedule  prepared  by  petitioner  and 
submitted  to  the  Presiding  Member  of  the  Board,  with  only  one  change.  Profits 
and  losses  from  speculation  in  sugar  futures,  sometimes  referred  to  incorrectly 
as  “hedging”  are  treated  as  they  should  be  as  other  income  and  not  part 
of  the  cost  of  raw  sugar  (Resp.  App.  67-69).  Petitioner  so  treated  them  in  his 
30-day  letter  (Ex.  25),  but  when  he  prepared  the  summary  of  it  in  this  case 
he  reversed  himself.  Even  petitioner’s  schedule,  however,  showed  a  reduction  in 
respondent ’s  profit  of  $.24  per  bag  during  the  tax  period. 


processing  tax  was  not  passed  on,  even  in  the  face  of  ad¬ 
verse  margins.  Epstein  v.  Helvering  (C.  C.  A.  4th  Cir.), 
120  F.  (2d)  427. 

Respondent  has  proved,  however,  from  its  books  and 
audit  reports  that  its  operations  after  the  tax  period  again 
became  profitable.  For  the  six  months  ending  May  31, 
1936,*  respondent’s  operations  resulted  in  a  profit  of  $130,- 
125.93  (Resp.  App.  55-56). 

This  profit  taken  with  the  profits  and  losses  for  the 
prior  periods  shown  by  petitioner’s  30-day  income  tax  let¬ 
ter  indicate  that  respondent’s  net  profit  was  P  .841  or  $.42 
per  bag  less  during  the  tax  period  than  during  the  periods 
before  and  after  the  tax  period  (Ex.  36,  Resp.  App.  346). 
A  comparison  of  the  gross  profits  on  sales  for  these  periods 
(sales  less  cost  of  sales  set  out  in  Exhibits  28  and  35,  Resp. 
App.  339  and  345)  reveals  a  comparable  decline  during  the 
tax  period. 

A  full  opportunity  was  accorded  petitioner’s  representa¬ 
tives  to  check  these  exhibits  at  the  trial  before  the  Board 
(Resp.  App.  55,  86  and  87).  He  has  not  only  failed  to  chal¬ 
lenge  the  accuracy  of  their  conclusions  but  has  scrupulously 
avoided  the  entire  subject  of  respondent’s  losses  during 
the  tax  period. 

i  The  following  tabulation ,  comparing  the  course  of 
market  prices  for  raw  and  refined  sugar  during  the  tax 
period ,  shows  why  respondent  was  unable  to  shift  the 
burden  of  the  tax : 


*  Note:  This  is  not  the  statutory  post  tax  period  but  respondent's  fiscal 
period  corresponding  most  nearly  to  the  post  tax  period.  Respondent  paid  no 
processing  tax  on  its  December  production. 
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Date 

Refined 

Sales  Price 

Raw  Cost 

Spread 

1934 

May 

$4.09 

$2.29 

$1.80 

June 

4.51 

2.29 

2.32* 

July 

4.55 

2.30 

2.35 

August 

4.55 

2.26 

2.29 

September 

4.55 

2.22 

2.33 

October 

4.oo 

No 

November 

4.52 

quota 

December 

4.40 

available 

1933 

January 

February 

4.39 

2.48 

1.91 

March 

4.45 

2.72 

1.72 

April 

4.58 

2.97 

1.61 

May 

4.85 

3.11 

1.73 

June 

4.95 

2.94 

1.97 

July 

4.85 

2.85 

1.99 

August 

4.80 

2.81 

1.99 

September 

4.63 

2.85 

1.78 

No  further  taxed  production 

*  Note:  Floor  stock  tax  became  effective  June  8,  1934,  in  the  United  States, 

(Bd.  Fs.  23  and  24,  Ex.  17,  Resp.  App.  263,  Ex.  33,  Resp. 
App.  341.) 


This  schedule  shows  that  by  February,  when  respond¬ 
ent  began  refining  sugar  subject  to  processing  tax,  the 
June  spread  of  $2.32  had  declined  to  $1.91,  a  reduction  of 
$.41.  The  spread  thereafter  throughout  the  entire  tax 
period  never  again  exceeded  $2.00  a  bag.  This  indicates 
that  the  highly  competitive  market  for  refined  sugar  forced 
respondent  to  absorb  the  tax  to  the  extent  of  at  least  $.32 
a  bag.  This  conclusion  is  confirmed  by  the  fact,  testified 
to  by  petitioner’s  accountant,  Mr.  Barnes,  that  the  price 
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of  sugar  did  not  decline  after  January  6,  1936,  when  the 
processing  tax  was  held  invalid,  as  it  would  have  if  the 
tax  had  been  included  in  the  sales  price.  Instead  it  in¬ 
creased  from  $4.55  per  bag  to  $4.70  (Resp.  App.  109),  and 
remained  higher  than  $4.55  throughout  the  post  tax  period 
(Bd.  F.  23). 

Petitioner  has  not  attempted  to  rebut  this  proof. 

Respondent  submits  that  the  preponderance  of  the  evi¬ 
dence  clearly  sustains  the  Board's  findings  and.  decision. 


IV 

i  Petitioner’s  contentions. 

i  Petitioner  urges  three  points,  namely:  (1)  The  pre¬ 
sumption  has  been  rebutted  by  one  of  the  Board’s  own 
findings;  (2)  the  Board  disregarded  evidence  and  (3)  the 
findings  do  not  sustain  the  decision. 

Point  1  erroneously  assumes  that  the  Board  found 

“that  the  taxpayer  had  included  the  tax  in  the  prices 
at  W'liich  the  commodity  processed  was  sold.” 

The  Board  did  not  make  such  a  finding. 

Point  2  refers  to 

“uneontradicted  evidence  that  the  taxpayer  had 
shifted  the  entire  burden  of  the  tax.” 

There  is,  of  course,  no  such  uncontradicted  evidence. 

Point  3  ignores  the  margins  and  misinterprets  the 
Board’s  findings. 
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Petitioner’s  “summary  of  argument”  also  rests  on  a 
misstatement : 

“This  (marginal)  presumption,  however,  was  re¬ 
butted  by  the  Board’s  findings  that  the  taxpayer,  I 
in  selling  the  sugar  processed  by  it,  billed  the  tax  as 
an  item  separate  from  and  additional  to  the  selling 
price  of  its  sugar.”  (Parenthetical  material  inserted.) 

This  is  grossly  misleading.  The  facts  are  not  in  dis¬ 
pute.  The  Board  found  that: 

1.  The  tax  was  not  billed  to  the  purchasers  of  respond¬ 
ent’s  sugar  in  the  United  States  where  85%  of  respondent’s 
sugar  was  sold  (F.  20  and  9).  All  these  invoices  are  in 
evidence. 

2.  The  tax  was  separately  listed  only  in  sales  of  the 
remaining  15%  in  the  Philippine  Islands  (F.  10). 

On  This  State  of  Facts,  Petitioner’s  Entire  Argument 

Assumes  That  the  Tax  Was  Billed  to  All  Purchasers 

On  page  5  of  his  brief,  petitioner  repeats  the  misstate¬ 
ment  that  j 

“•  *  #  the  Board  also  found  that  the  taxayer  had 
included  the  entire  amount  of  the  tax  in  the  prices  J 
at  which  it  sold  its  sugar.” 

This  finding,  he  argues,  rebutted  the  statutory  presump¬ 
tion  from  the  difference  in  margins.  He  also  there  urges 
that  the  Board  failed  to  give  effect  to  evidence 

“that  the  taxpayer  billed  the  tax  to  its  vendors  as  a 
separate  item.” 

As  support  for  this  statement  he  refers  to  the  Board’s 
finding  (10)  relating  to  Philippine  sales.  He  omits  any 
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mention  at  this  point  of  the  Board’s  finding  (20)  that  the 
tax  was  not  billed  in  the  sales  of  respondent’s  sugar 
in  the  United  States,  comprising  85%  of  its  total  sales. 
Instead  he  concludes: 

“with  respect  to  the  sugar  exported  to  the  United 
States,  the  situation  is  not  substantially  different.” 

Respondent  contends: 

(1)  The  separate  listing  of  the  tax  in  the  Philippines 
did  not  constitute  evidence  that  the  processing  tax  was 
being  passed  on  in  the  United  States. 

(2)  This  listing  was  not  even  conclusive  proof  that  the 
tax  was  not  being  absorbed  on  the  sugar  sold  in  the 
Philippines. 

(a)  Respondent’s  Philippine  sales  represented  an  entirely 
separate  and  distinct  business  in  no  way  related  to  or 

i  affecting  its  sales  in  the  United  States: 

i  The  market  prices  for  refined  sugar  in  the  United  States 
were  different  from  Philippine  prices  (Bd.  F.  23). 

The  United  States  Pacific  Coast  prices  were  fixed  by  the 
large  Pacific  Coast  refiners  and  were  highly  competitive 
(Bd.  F.  18,  Resp.  App.  31,  139,  167-8,  231-2,  260,  Pet.  App. 
189). 

The  Philippine  prices  were  determined  solely  by  local 
supply  and  a  limited  demand  (Resp.  App.  49). 

In  the  Philippine  market  prices  for  raw  sugar  to  be 
refined  and  exported  were  entirely  different  from  the 
prices  of  sugar  for  consumption  in  the  islands  (Ex.  17,  Resp. 
App.  263).  Due  to  quotas  (Resp.  App.  42,  et  seq.)  at  some 
times  the  prices  of  sugar  available  for  refining  and  export 
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were  lower  and  at  some  times  higher  than  sugar  restricted 
to  Philippine  consumption  (Resp.  App.  44,  45).  Respond¬ 
ent  had  to  export  its  full  export  quota  each  year  so  as  to 
retain  that  quota  from  year  to  year  (Resp.  App.  65). 
Only  quotas  fixed  for  domestic  consumption  could  be  re¬ 
fined  and  sold  in  the  Philippine  Islands  (Resp.  App.  46-47). 

(b)  Separate  U.  S.  and  Philippine  margins  show  that 
respondent  absorbed  a  far  greater  portion  of  the  tax 
on  its  U.  S.  sales. 

In  respondent’s  claim,  its  U.  S.  and  Philippine  opera¬ 
tions  were  separated  and  margins  computed  for  each  (Ex. 
30,  Resp.  App.  62). 

These  separate  margins  (Exhibit  37  of  petitioner  be¬ 
low),  adjusted  to  conform  to  the  evidence  and  the  Board’s 
findings,  show  that  while  respondent  absorbed  nearly  25^ 
on  the  53M>^  tax  on  its  production  sold  in  the  United  States, 
it  absorbed  less  than  10^  on  its  production  for  the  Philip¬ 
pines*  (Resp.  App.  347-351). 

Petitioner’s  30-day  income  tax  letter  (Ex.  25,  Resp. 
App.  299)  and  respondent’s  own  books  and  records  con¬ 
firm  this  difference.  Exhibits  28  and  35  (Resp.  App.  339, 
345). 


*  Note: 

Production  for  Export  Margin 

Base  period — (Schedule  B-l) .  $1.5654997 

Tax  period  — (Schedule  B-2) .  1.3195938 

Difference  in  average  margins  on  U.  S. 

business .  $  .2459059 

Production  for  local  consumption 

Base  period — (Schedule  B-3) .  $1.2797448 

Tax  period  — (Schedule  B-4) .  1.181293 

Difference  in  average  margins  on  Philip¬ 
pine  business  .  .0984518 
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(c)  The  statute  does  not  make  any  particular  type  of  evi¬ 
dence  conclusive  proof  that  the  tax  has  been  passed  on. 

Section  907(e)  provides: 

“(e)  Either  the  claimant  or  the  Commissioner 
may  rebut  the  presumption  established  by  subsec¬ 
tion  (a)  of  this  section  by  proof  of  the  actual  extent 
to  which  the  claimant  shifted  to  others  the  burden 
of  the  processing  tax.  Such  proof  may  include,  but 
shall  not  be  limited  to — 

“*  *  *  (2)  Proof  that  the  claimant  *  #  *  at  any 
time  billed  the  tax  as  a  separate  item  to  any  ven¬ 
dee  *  *  (Italics  supplied.) 

This  provision  does  not  state  that  rebuttal  proof  of  the 
type  listed  shall  be  deemed  conclusive.  It  says  merely 
such  proof  “  may  rebut  the  presumption  established  by  sub¬ 
section  {a).”  It  states  specifically  such  proof  “ shall  not 
b'e  limited  to”  the  types  listed  in  the  statute.  Clearly  this 
leaves  to  the  Board  and  the  Courts  the  question  of  the 
weight  to  be  attached  to  such  evidence. 

This  construction  of  the  statute  is  confirmed  by  the 
opinion  of  the  Supreme  Court  in  U.  S.  v.  Jefferson  Electric 
Manufacturing  Co.,  291  U.  S.  386,  wherein  the  doctrine 
originated  that  a  taxpayer  should  show  he  has  not  passed 
on  a  tax.  That  decision  rests  as  well  on  the  deduction  of 
the  tax  from  sales  in  its  tax  return  and  the  absence  of 
rebuttal  evidence.  The  Court  says: 

“  *  •  •  If  by  its  invoices  the  plaintiff  represented 
to  its  purchasers  that  the  amount  shown  thereon  in¬ 
cluded  the  tax  as  well  as  the  selling  price,  and  if  it 
returned  that  amount  less  the  tax  as  the  selling  price, 
i  and  caused  the  tax  to  be  computed  on  that  basis,  it 
cannot  be  heard  to  say,  in  the  absence  of  other  con¬ 
trolling  circumstances  of  which  there  is  no  finding, 
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that  it  did  not  collect  the  tax  from  the  purchasers 
but  itself  bore  the  burden  thereof.”  (Italics  sup¬ 
plied.) 

Clearly  this  is  not  a  holding  that  the  listing  of  the  tax 
on  invoices  is  conclusive  proof  the  tax  has  been  passed  on. 

See  also  to  this  effect  the  following:  Anniston  Manu¬ 
facturing  Co.  v.  Davis,  57  S.  Ct.  816;  White  Packing  Co.  v. 
Robertson  (C.  C.  A.  4th  Cir.),  89  Fed.  2nd,  775;  Epstein  v. 
Helvrring,  120  F.  (2nd)  427  (C.  C.  A.  4th). 

(d)  Congress  could  not  have  made  a  particular  type  or 
types  of  evidence  conclusive. 

It  is  now  well  established  law  that  the  Congress  cannot 
create  conclusive  presumptions  binding  on  taxpayers  in 
spite  of  a  showing  that  the  facts  are  contrary  to  those 
presumed.  Reiner  v.  Donnan,  52  S.  Ct.  358.  In  passing 
on  an  attempt  by  Congress  to  make  a  presumption  con¬ 
clusive  the  Supreme  Court  there  said: 

“*  *  *  But  the  presumption  here  created  is  not 
of  that  kind.  It  is  made  definitely  conclusive — in¬ 
capable  of  being  overcome  by  proof  of  the  most 
positive  character.  Thus  stated,  the  first  question 
submitted  is  answered  in  the  affirmative  by  Schles- 
singer  v.  Wisconsin,  270  U.  S.  230,  46  S.  Ct.  260,  70 
L.  Ed.  557,  43  A.  L.  R.  1224,  and  Hoeper  v.  Tax 
Commission,  284  U.  S.  206,  52  S.  Ct.  120,  76  L.  Ed.” 

“The  S chlessing er  case  has  since  been  applied 
many  times  by  the  lower  Federal  courts,  by  the 
Board  of  Tax  Appeals  and  by  State  courts  and  none 
of  them  seem  to  have  been  at  any  loss  to  under¬ 
stand  the  basis  of  the  decision,  namely,  that  a 
statute  which  imposes  a  tax  upon  an  assumption 
of  fact  which  the  taxpayer  is  forbidden  to  contro¬ 
vert  is  so  arbitrary  and  unreasonable  that  it  cannot 
stand  under  the  Fourteenth  Amendment.” 
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“Nor  is  it  material  that  the  Fourteenth  Amend¬ 
ment  was  involved  in  the  Schlessinger  case,  instead 
of  the  Fifth  Amendment,  as  here.  The  restraint  im¬ 
posed  upon  legislation  by  the  due  process  clauses 
of  the  two  amendments  is  the  same.  Coolidge.  v. 
Long,  282  U.  S.  582,  596,  51  S.  Ct.  306,  75  L.  Ed. 
562.  That  a  federal  statute  passed  under  the  taxing 
power  may  be  so  arbitrary  and  capricious  as  to 
cause  it  to  fall  before  the  due  process  of  law  clause 
of  the  Fifth  Amendment  is  settled.  Nichols  v. 
Coolidge ,  274  U.  S.  531,  542,  47  S.  Ct.  710,  71  L.  Ed. 
1184,  52  A.  L.  R.  1081;  Brushaber  v.  Union  Pac . 
R.  R.  Co.,  240  U.  S.  1,  24-25,  36  S.  Ct.  236,  60  L.  Ed. 
493,  L.  R.  A.  1917D,  414  Ann.  Cas.  1917B,  713; 
Tyler  v.  United  States,  supra,  281  U.  S.  504,  50  S.  Ct. 
356,  74  L.  Ed.  991,  69  A.  L.  R.  758.” 


The  Board's  finding  that  the  tax  was  listed  on  the 
invoices  covering  Philippine  sales  is  not  in  co?iflict  with 
the  Board's  other  findings  or  its  decision. 


Other  Evidence  Referred  to  by  Petitioner 

Petitioner  has  attempted  to  bolster  his  argument  by 
reference  to  the  so-called  “consignment  invoices,”  ad¬ 
dressed  to  Balfour,  Guthrie  &  Co.  Ltd.,  which  the  Board 
correctly  describes  as  “memoranda”  (Exs.  14  and  15,  Resp. 
A.pp.  363-367). 

Petitioner  argues  that  the  findings  of  the  Board  on  this 
subject  (Fs.  12,  13  and  14)  sustain  the  following  conclu¬ 
sion  : 

“Viewed  from  any  aspect,  the  facts  found  by  the 
Board  admit  only  the  conclusion  that  the  taxpayer 
billed  the  tax  as  a  separate  item  and  added  it  to 
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the  selling  price  and,  whether  the  sugar  was  billed 
on  the  basis  of  the  San  Francisco  market  value  or 
f.a.s.  Manila,  the  taxpayer  thus  indicated  in  writing 
that  the  sale  price  included  the  amount  of  the  tax.” 
(Italics  supplied.) 

Here  again  petitioner  is  taking  grievous  liberties  with 
the  facts. 


The  “So-called  Invoice*”  Did  Not  Show  the  Sales  Price 
So  They  Could  Not  Show  the  Tax  Added  to  Sale*  Price 

Mr.  Barnes,  the  petitioner’s  own  witness  and  accountant, 
has  so  testified.  Some  of  his  statements  are  worth  quota¬ 
tion  (Resp.  App.  95) : 

“By  Mr.  Halstead: 

Q.  And  it  was  in  no  sense  the  sales  price  of  the 
sugar?  A.  That  is  correct. 

Q.  Now,  will  you  take  a  particular  item.  Take 
the  first  shipment  received  in  May,  which  is  dated 
April  8,  invoice  No.  525,  and  included  500  bags;  and 
will  you  state  whether  you  know  the  price  at  which 
that  particular  sugar  was  sold?  A.  No,  I  do  not. 

Q.  And  none  of  these  schedules  prepared  and 
offered  in  evidence  in  this  proceeding  have  you  set 
forth  a  figure  showing  the  sales  price  of  that  par¬ 
ticular  shipment?  A.  Of  any  particular  invoice? 

Q.  Yes.  A.  No. 

Member  McDonald :  That  same  comment  would 
apply  to  each  of  these  entries  on  Exhibit  E. 

The  Witness :  All  that  I  have  is  as  represented 
on  the  schedule.” 

See  also  Mr.  Barnes’  further  testimony  on  this 
subject  (Resp.  App.  96  and  17,  100-102). 
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The  Contents  of  These  Memoranda  Is  Immaterial  for  the 
Further  Reason  That  They  Do  Not  Represent  a  Sale  of 
Sugar  and  Were  Not  Addressed  to  a  Purchaser 

Balfour,  Guthrie  &  Co.  Ltd.,  to  whom  these  “so-called 
invoices”  were  addressed,  was  respondent’s  agent  in  the 
United  States.  It  teas  never  a  purchaser  of  respondent's 
sugar  (Stipulation,  Resp.  App.  2  and  3). 

The  decision  of  the  Supreme  Court  in  United  States  v. 
Jefferson  Electric  Company  cited  by  petitioner,  only 
applies : 

“if  by  its  invoices  the  plaintiff  represented  to  its 
purchasers  that  the  amount  shown  thereon  included 
the  tax  as  well  as  the  selling  price.”  (Italics  sup¬ 
plied.)  (See  quotation  petitioner’s  brief,  p.  6.) 

Section  907(e)  which  is  obviously  based  on  this  case 
likewise  refers  to  “proof  that  the  claimant  *  *  *  at  any 
time  billed  the  tax  as  a  separate  item  to  any  vendee 
These  memoranda  addressed  to  Balfour,  therefore,  do  not 
come  within  the  doctrine  of  this  case  or  the  terms  of  the ■ 
statute . 

Petitioner  also  charges  that  Board’s  Finding  12  is  in 
conflict  with  13  and  14  in  that  in  Finding  12  the  Board  con¬ 
cludes  respondent  listed  an  arbitrary  value  for  the  sugar  in 
these  memoranda  and  borrowed  on  the  basis  of  the  actual 
San  Francisco  value,  and  that  13  and  14  reach  a  different 
result. 

Respondent  submits  that  findings  13  and  14  merely 
quote  the  items  listed  on  these  “so-called  invoices”  and 
that  no  such  conflict  exists.  This  conclusion  is  confirmed  by 
findings  12, 16  and  17  that  the  contents  of  these  memoranda 
were  used  as  temporary  figures  for  bookkeeping  purposes 
and  that  the  figures  were  corrected  when  the  sugar  was 
aetuallv  sold. 


All  the  Evidence  Sustains  the  Board* s  Finding  That  the 
Values  in  These  Memoranda  Were  Arbitrary 

Mr.  H.  T.  Netherton,  who  supervised  the  loans  for  Bal¬ 
four,  Guthrie  &  Co.  Ltd.  (Resp.  App.  166,  Pet.  App.  181, 
182)  testified  that  the  so-called  invoices  were  not  required 
by  Balfour,  Guthrie  or  its  bank  (Resp.  App.  175) ;  that  the 
so-called  F.A.S.  figures  were  purely  arbitrary  amounts 
used  by  respondent  for  bookkeeping  purposes  (Bd.  F.  16, 
Resp.  App.  163,  193,  194,  197),  and  that  Manila  bank  in 
making  advances  on  a  shipment  relied  on  the  letter  of  credit 
issued  by  the  San  Francisco  bank  and  not  on  these  so-called 
invoices  (Resp.  App.  193). 

In  some  instances  the  “F.A.S.”  figure  was  worked 
back  from  the  amount  drawn  pursuant  to  the  letter  of 
credit  issued  by  Balfour,  Guthrie’s  San  Francisco  bank 
and  in  others,  it  had  no  apparent  relation  even  to  that 
loan  value  (Resp.  App.  195-7). 

Some  of  the  so-called  invoices  in  evidence  show  that 
amount  advanced  was  approximately  100%  of  the  so-called 
F.A.S.  value.  Invoices  numbered  251,  267,  505  and  495 
(Exs.  14  and  15,  Resp.  App.  363-366)  present  instances 
of  this  kind.  The  agreement  between  Balfour,  Guthrie 
and  respondent,  however,  authorized  loans  of  only  85%  of 
the  United  States  value  less  shipping  costs  (Resp.  App. 
161-2)  and  Mr.  Netherton  has  testified  that  an  advance  of 
more  than  90%  would  not  have  been  permitted  (Resp.  App. 
192).  The  totals  on  these  invoices  are  analyzed  in  the 
testimony  of  Mr.  Netherton  (Resp.  App.  180-182, 183-186). 

The  so-called  “F.A.S.  value”  listed  on  these  memo¬ 
randa  did  not  reflect  the  fluctuations  in  IT.  S.  market  prices 
but  changed  only  when  the  loan  value  fixed  in  the  letter  of 
credit  was  changed.  During  the  year  1935,  the  basic  price 
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fixed  by  the  letter  of  credit  up  to  May  24,  was  $3.20  per 
hag,  when  it  was  raised  to  $3.70  and  it  remained  at  $3.70 
to  the  end  of  the  year  (Resp.  App.  187).  During  that 
period,  however,  the  San  Francisco  base  price  changed  six 
times,  as  follows  (Resp.  App.  180-190,  Ex.  33,  Resp.  App. 
341): 

February  6  .  $4.30  to  $4.45 

April  20  .  $4.45  to  $4.S5 

June  1  .  $4.85  to  $5.00 

June  22 .  $5.00  to  $4.85 

August  19  .  $4.85  to  $4.75 

September  13  .  $4.75  to  $4.55 

Comparisons  of  specific  so-called  “F.A.S.  values”  with 
United  States  prices  show  that  the  United  States  prices 
were  quite  different.  So-called  invoice  No.  454  (Ex.  2, 
Resp.  App.  375),  dated  April  6,  1934,  shows  “F.  A.  S.  Ma¬ 
nila  P640.S5,”  or  $3.20  per  bag.  The  Board  has  found 
(F.  23)  that  the  United  States  price  in  April  was  $4.31 
per  bag.  The  shipping  costs  were  approximately  $.50  a 
bag.  The  so-called  “F.A.S.  Manila  value’’  listed  on  this 
invoice,  therefore,  differed  from  the  true  value  by  approxi¬ 
mately  $.61  per  bag. 

A  schedule  comparing  the  totals  shown  on  these  so-called 
invoices  with  Philippine  and  San  Francisco  market  prices 
during  the  period  when  tax  paid  sugar  was  being  shipped 
and  sold,  appears  opposite  this  page. 


The  Totals  Set  Out  on  the  “So-called  Invoices”  Were 
Actually  Less  Than  the  Sugar’s  Cost  to  Respondent 

This  schedule  shows  each  of  these  so-called  invoices 
listed  the  sugar  at  a  total  value  equal  to  $3.80  per  bag  from 
January,  1935,  to  June,  1935.  From  June  to  the  end  of 
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the  year,  this  value  was  $4.10  per  bag.  (See  Exs.  14  and 
15  of  petitioner  below,  transmitted  to  this  Court  in  physical 
form.) 

Respondent’s  total  cost  per  bag  for  the  14-month  period 
approximating  the  tax  period,  exclusive  of  the  processing 
tax,  was  $3.96  per  bag,  computed  as  follows: 


Cost  of  goods  sold .  $3.2026537 

Operating  expense  .  .7662376 


$3.9688913 

See  schedule  opposite  page  10,  supra. 

How  can  it  be  said  that  the  totals  shown  on  the  “so-called 
invoices”  up  to  June,  1935,  included  the  tax  when  these 
totals  were  16p  a  bag  less  than  respondent’s  cost  exclusive 
of  the  tax?  And  after  June,  the  per  bag  total  shown 
only  exceeded  respondent’s  cost  by  140  not  enough  to 
include  oSV'it  processing  tax  even  without  providing  for 
any  profit. 

Petitioner  charges  in  his  brief  (p.  7)  that  respondent 
realized  $66,640.04  in  excess  of  the  totals  shown  on  these 
so-called  invoices.  This  is  only  approximately  8^  a  bag 
on  the  828,778  bags  of  taxable  sugar  which  he  alleges  these 
so-called  invoices  covered  (Exhibit  F,  Pet.  App.  277).  The 
addition  of  this  8^  a  bag  does  not  increase  these  totals 
shown  on  the  so-called  invoices  sufficiently  to  allow  the 
inclusion  of  the  53*4^  tax. 

Respondent  submits  the  listing  of  the  tax  as  part  of 
these  totals  on  these  so-called  invoices  did  not  tend  to  show 
the  tax  was  being  passed  on. 
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The  Course  of  Raw  and  Refined  Sugar  Prices 

Petitioner  next  argues  that  a  price  increase  in  the 
United  States  on  June  8, 1934,  proves- the  tax  was  passed  on. 
The  processing  tax  did  not  take  effect  until  September  12, 
1934,  in  the  Philippines.  Petitioner,  however,  urges  this 
price  increase  is  important  because  there  is  no  evidence  in 
the  record  of  any  increase  in  the  cost  of  raw  material  or 
in  the  cost  of  processing. 

Apparently  he  has  overlooked  Exhibit  17  (Resp.  App. 
263),  the  market  prices  published  by  the  Bureau  of  Com¬ 
merce.  This  exhibit  shows  that  the  price*  of  raw*  sugar 
for  export  in  June,  1934,  was  $2.29  per  bag  and  that,  by 
February,  1935,  that  price  has  increased  to  $2.48  per  107 
pounds.  It  shows  further  that  the  raw  sugar  price  reached 
its  peak  for  the  tax  period  at  $3.11  in  May,  1935,  but  con¬ 
tinued  far  above  the  price  in  the  pre-tax  period,  $2.94  in 
June,  $2.95  in  July,  $2.81  in  August  and  $2.85  in  September. 

Respondent’s  actual  raw  sugar  costs  increased  from  an 
average  of  $3.09  per  bag  during  the  pre-tax  period  to  $3.20 
per  bag  during  the  14  months  while  the  tax  was  in  effect. 
(See  Summary  of  Petitioner’s  income  tax  letter,  opposite 
p.  10,  supra,  and  Ex.  25,  Resp.  App.  299). 

Petitioner  carefully  avoids  any  discussion  of  what  hap¬ 
pened  to  sugar  prices  when  the  tax  was  held  invalid  on 
January  6,  1936.  The  price  should  have  declined  if  it  had 
included  the  tax.  In  fact  it  increased  from  $4.55  to  $4.70 
(Resp.  App.  109)  as  petitioner’s  witness  Mr.  Barnes  has 
admitted. 

I  Petitioner  cites  United  States  v.  H.  T.  Poindexter  & 
Sons  Merc.  Co.,  128  F.  2d  992  (C.  C.  A.  8th),  for  the  propo- 


*  Note :  Prices  in  piculs  and  pesos  have  been  converted  to  prices  in 
dollars  for  107  pounds  of  raw  sugar  entering  into  a  standard  bag  of  refined 
sugar,  as  per  the  Board’s  finding  (24). 
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sition  that  a  mere  price  increase  proves  the  tax  was  passed 
on.  That  was  a  floor  stock  tax  case  where  the  tax  was  im¬ 
posed  on  an  inventory  as  of  a  certain  date  and  the  price 
increase  was  therefore  more  critical  than  in  a  processing 
tax  case  where  the  tax  was  collected  over  a  long  period. 
The  case,  however,  is  clearly  distinguishable  for  another 
reason.  There,  according  to  the  opinion  of  the  Court: 

“Plaintiff  neither  alleged  nor  attempted  to  show 
that  the  amount  to  which  it  increased  its  selling  price 
was  insufficient  to  cover  its  former  selling  prices  of 
the  articles  plus  the  amount  of  tax  assessed  and  paid 
in  respect  to  them  nor  that  it  would  not  realize  nor¬ 
mal  profits  after  the  tax  was  paid.” 

The  decisions  in  the  other  cases  cited  are  rested  on  a 
similar  absence  of  any  such  proof. 

The  evidence  in  this  record  shows  that  respondent  did 
not  realize  normal  profits  hut  sustained  a  loss  after  paying 
the  processing  tax  and  that  this  cannot  be  ascribed  to  any 
other  factor  than  that  tax. 

Tax  Clauses  in  Contracts 

Petitioner  refers  to  an  alleged  statement  by  witness 
Bernice  Ford  that  many  contracts  contained  the  following 
tax  clause: 

“The  above  price  is  based  on  government  processing 
tax  at  the  rate  of  per  100  pounds  and  any 

change  in  this  tax  to  be  for  the  account  of  the  buyer.” 

This  does  not  state  that  the  53*/^  processing  tax  is  to 
be  paid  by  the  buyers  but  only  any  increase  above  that  fig¬ 
ure  so  it  is  immaterial  here  in  any  event. 
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,  Miss  Ford  made  no  such  statement,  moreover,  and  only 
four  such  contracts  were  found  and  offered  in  evidence 
(Pet.  App.  232;  Resp.  App.  212). 

i  The  evidence  further  shows  the  custom  of  including 
such  a  tax  clause  in  Balfour  contracts  originated  long  be¬ 
fore  the  processing  tax  on  sugar  became  effective  and  that 
such  clauses  were  included  in  printed  contract  forms  used 
for  other  commodities  including  nitrate  of  soda,  calcium, 
chloride,  neplii  gypsum  and  hempseed  meal,  as  early  as  1933 
(Resp.  App.  241-243,  Exs.  18,  19,  20  and  21;  Resp.  App. 
382-385). 


Letters  With  Reference  to  Refunding  the  Tax  to  Vendees 
Petitioner  next  states: 

“The  record  is  replete  with  evidence  that  the  tax¬ 
payer  stated  that  its  sales  prices  included  the  amount 
of  the  tax  and  that  it  contracted  to  refund  part  of 
the  sales  price  in  the  event  of  the  recovery  of  the 
tax  or  of  decision  of  its  invalidity.” 

i  In  support  of  this  generalization,  he  quotes  only  from 
three  letters  written  not  by  respondent  or  to  respondent, 
but  by  its  principal  stockholder,  International  Suchar 
Corporation,  to  Balfour,  Guthrie  &  Co.  Ltd.  or  by  Balfour 
to  International. 

The  first  letter  referred  to  is  written  by  Balfour  and 
dated  September  11,  1935.  This  states  that  it  has  advised 
certain  customers  that  any  processing  taxes  recovered  will 
be  refunded 

“on  sugar  sold  to  you,  in  which  said  tax  is  included 
in  the  price.” 
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Such  a  conditional  agreement  to  make  a  refund  does  not 
come  within  the  provisions  of  Section  907(e)(2)  which  re¬ 
fers  to  agreements  as  to  refunds  in  the  following  language : 

“proof  that  the  claimant  *  *  *  contracted  to  refund 
any  part  of  the  sale  price  in  the  event  of  recovery 
of  the  tax  or  decision  of  its  invalidity;” 

Respondent  submits  that  the  theory  on  which  Section 
907(e)  (2)  is  based  is  that  an  unqualified  agreement  to  repay 
the  tax  constitutes  an  admission  by  the  vendor  that  the 
tax  was  included  in  the  sales  price.  All  t lie  types  of 
proof  listed  therein  confirm  this  conclusion.  Obviously  an 
agreement  to  pay  tax  refunds  to  the  vendee  if  the  tax  is 
found  to  have  been  included  in  the  sales  price  is  not  an  ad¬ 
mission  that  the  tax  was  included  in  the  price. 

The  other  two  letters  bearing  earlier  dates  (August  6, 
1935  and  August  10,  1935)  were  part  of  the  preliminary 
discussions  which  resulted  in  this  policy  of  agreeing  to 
repay  the  tax  to  the  extent  it  was  shown  to  have  been  in¬ 
cluded  in  the  price. 

This  and  other  evidence  relied  on  by  petitioner,  most 
favorably  construed,  only  indicates  that  certain  persons 
considered  the  tax  was  included  in  the  sales  price.  It  does 
not  show  what  actually  happened. 

Evidence  of  this  kind  has  been  considered  and  held  im¬ 
material  in  C.  B.  Cones  &  Son  Mfg.  Co.  v.  United  States  (de¬ 
cided  November  18,  1941  (C.  C.  A.  7th  Cir.),  123  F.  2d 
530.  The  Court  there  said: 

“The  most  unfavorable  inference  which  can  be 
drawn  from  the  correspondence  is  that  plaintiff 
might  have,  prior  to  the  effective  date  of  the  tax, 
considered  or  even  intended  to  include  it  in  its  sales 
price.  We  are  of  the  view ,  however,  that  plaintiff's 
intention  or  motive  is  immaterial.  Certainly  it  is 
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not  controlling;.  The  question  at  issue  must  be  de¬ 
termined  on  the  basis  of  what  was  actually  done.” 

See  also  United  States  v.  Phellis ,  257  U.  S.  156,  where 
the  Supreme  Court  says: 

‘‘In  such  matters,  what  was  done,  rather  than 
the  design  and  purpose  of  the  participants  should 
be  the  test.” 

Petitioner  cites  Epstein  v.  Helve  ring,  supra,  as  gener¬ 
ally  in  support  of  his  contentions.  The  facts  there,  how¬ 
ever,  are  distinguishable  from  those  presented  by  this  rec¬ 
ord.  In  that  case  the  taxpayer’s  product  and  his  costs  were 
both  changed  in  1936  distorting  his  operating  results  dur¬ 
ing  the  statutory  period  after  the  tax  and  similarly  dis¬ 
torting  the  average  margins  computed  under  the  statutory 
formula.  The  Court  rejected  the  margins  and  accepted  the 
evidence  of  the  pre-tax  period  and  the  tax  period  as  con¬ 
trolling,  saying: 

“•  *  *  It  is  manifest  from  these  figures  that  a  com¬ 
parison  of  the  statutory  margins  does  not  furnish 
a  reliable  method  for  the  solution  of  the  issue  in  this 
case.  Such  a  method  is  of  no  value  unless,  through¬ 
out  the  successive  periods,  all  the  factors,  except  the 
tax,  entering  into  the  manufacture  and  sale  of  the 
goods  remain  constant.” 

Petitioner  has  shown  no  factor  in  this  case  which 
changed  during  the  statutory  periods  and  thereby  dis¬ 
torted  the  “average  margins.”  Epstein  v.  Helvering  sus¬ 
tains  respondent’s  contentions  rather  than  those  of  peti¬ 
tioner. 
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Commissioner  v.  Bain  Peanut  Company  of  Texas 
(C.  C.  A.  5th  Circ.  decided  March  15,  1943)  cited  by  peti¬ 
tioner  on  review,  is  not  in  point  because  the  decision  of  the 
Processing  Tax  Board  there  reversed  was  based  solely  on 
statutory  average  margins.  The  Board  based  its  decision 
herein  on  the  preponderance  of  all  the  evidence  and  not  on 
average  margins  alone  (Pet.  App.  52). 

The  following  quotation  from  the  majority  opinion 
makes  it  clear  that  the  taxpayer  in  the  Bain  Peanut  Case 
submitted  no  evidence  except  statutory  margins: 

“The  decision  of  the  Board  being  favorable  to  it 
on  the  basis  of  the  presumption  alone,  respondent  had 
no  reason  to  present  proof  of  the  actual  extent  to 
which  it  bore  the  burden  of  the  tax.  Opportunity 
should  be  afforded  the  taxpayer  to  make  such  proof 
upon  remand.” 

In  this  proceeding,  Insular  Sugar  Refining  Corporation 
did  not  rely  solely  on  the  presumption  created  by  its  favor¬ 
able  average  margins  but  introduced  a  great  volume  of  con¬ 
firmatory  proof.  This  evidence,  discussed  more  fully  ps. 
10-14  supra,  proves  that  respondent’s  net  revenues  were 
reduced  during  the  tax  period  far  more  than  the  22^  per  bag 
found  and  allowed  by  the  Board  and  that  this  reduction 
was  due  to  the  tax  and  not  to  variations  in  any  other  factors. 

Petitioner  has  never  disputed  the  accuracy  of  this  proof 
nor  did  he  introduce  any  evidence  tending  to  rebut  the 
conclusions  deducible  from  it.  In  fact  he  has  scrupulously 
avoided  all  mention  of  it. 
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Petitioner’s  Appendix 

Petitioner’s  selection  of  the  excerpts  from  the  testi¬ 
mony  and  exhibits  is  misleading  as  the  following  examples 
demonstrate : 

In  the  case  of  petitioner’s  own  witness,  the  Govern¬ 
ment  accountant,  Mr.  Barnes,  he  has  not  printed  the  cross 
examination  (Pet.  App.  169).  This  cross  examination 
changes  the  entire  import  of  Barnes’  testimony  (Resp. 
App.  88). 

Petitioner  has  printed  much  testimony  concerning  an 
alleged  General  Foods  contract  made  at  Portland.  Portions 
of  the  testimony  of  Mr.  Netherton  from  the  San  Fran¬ 
cisco  office  of  Balfour,  appear  in  petitioner’s  appendix, 
pages  200,  202  and  207.  The  testimony  of  Miss  Ford  of 
the  Los  Angeles  office  on  the  same  subject,  appears  at 
page  227.  An  alleged  copy  of  the  contract  has  been  printed 
as  Exhibit  5  (Pet.  App.  243).  This  is  an  unsigned  copy, 
however,  and  does  not  show  that  the  contract  was  ever 
executed. 

Petitioner  has  omitted  the  testimony  of  Mr.  Dillon  of 
the  Portland  office  indicating  that  no  such  contract  was 
ever  signed  (Resp.  App.  261). 

Also  an  important  portion  of  the  testimony  printed  by 
petitioner  relates  to  certain  telegrams  between  Balfour, 
Guthrie  and  International  Suchar  Corporation  dated 
around  the  end  of  1934.  The  subject  of  these  telegrams 
was  a  proposed  agreement  to  sell  3500  bags  of  sugar  for 
delivery  in  September,  1935  at  a  price  named. 

Petitioner  has  failed  to  print  the  testimony  of  Mr.  Luke 
and  Mr.  Netherton  and  Exhibit  22  (Resp.  App.  298),  which 
show  that  this  agreement  was  never  made  and  that  such  a 
sale  did  not  take  place. 


CONCLUSION 


Respondent’s  “average  margins”  create  a  presump¬ 
tion  that  respondent  absorbed  the  tax  to  the  extent  of 
$230,512.31.  The  evidence  as  to  the  effect  of  the  tax  on 
respondent’s  revenues  confirms  that  conclusion.  Petitioner 
hgs  offered  no  evidence  rebutting  either  the  showing  of  the 
“margins”  or  indicating  that  the  reduction  in  respondent’s 
revenues  in  the  tax  period  is  ascribable  to  any  other  cause 
than  the  tax. 

The  Board’s  findings  are  sustained  by  the  evidence. 
Its  decision  should  be  affirmed. 

Respectfully  submitted, 

J.  Sterling  Halstead, 
Attorney  for  Respondent  on  Review. 
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EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS 
DESIGNATED  BY  RESPONDENT. 

174  Member  McDonald:  Now,  let  me  ask  both  of  you 
gentlemen  a  couple  of  questions.  Can  you  agree 

between  you  and  stipulate  on  this  record  the  date  that  the 
tax  took  effect,  and  the  amount  of  the  tax? 

175  Mr.  Gambil:  Yes,  we  can. 

Member  McDonald:  It  took  effect  on  June  8, 1934? 
Mr.  Halstead :  No.  December  12,  1934. 
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Mr.  Maiden :  The  processing  tax  became  effective  in  the 
United  States  on  June  S,  1934,  but  did  not  become  effective 
in  the  Philippine  Islands  until  September  12,  1934. 

Member  McDonald:  Is  that  a  correct  statement,  Mr. 
Halstead? 

i  Mr.  Halstead:  That  is  correct,  your  Honor. 

*•*#*•*••# 

Member  McDonald:  May  I  ask  whether  there  is 
any  question  in  the  case  as  to  the  value  of  the  pesos?  Are 
you  willing  to  stipulate  that  the  peso  is  worth  one-half  as 
much  as  the  American  dollar,  throughout  the  case? 

Mr.  Gambil :  We  will. 

Mr.  Halstead:  That  is  agreeable  to  us. 

Member  McDonald :  That  is  agreeable  to  both  sides  then. 

Now%  is  there  any  question  in  the  case  as  to  the  authority 
of  Balfour,  Guthrie  &  Company  in  its  representation  of 
Insular  Sugar?  You  made  a  statement,  Mr.  Gambil,  to  the 
effect  that  the  Insular  Sugar  invoices  of  shipments  to 
Balfour,  Guthrie  &  Company  rather  carried  w’ith  them 
the  inference  that  the  title  to  the  sugar  wras  transferred 
from  this  petitioner  to  its  so-called  factor  on  the  West 
Coast. 

Mr.  Gambil:  I  did  not  imply  that.  The  invoices  were 
submitted  with  drafts  showing  the  shipments  of  sugar. 

Member  McDonald:  Is  there  any  question  now,  or  may 
it  be  agreed  upon  the  record  that  Balfour,  Guthrie  & 
Company  was  nothing  but  an  agent  for  the  principal,  and 
the  principal  w*as  the  petitioner  here? 

Mr.  Gambil:  Yes. 

Member  McDonald:  Further,  that  whatever  Balfour, 
Guthrie  &  Company  did  in  its  role  as  agent,  was  lawfully 
done  and  within  the  four  corners  of  its  authority  to 
177  act  for  its  principal?  Is  there  any  question  about 
that? 

Mr.  Gambil:  No. 

Member  McDonald:  That  is  agreed  by  both  sides? 
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Mr.  Gambil:  It  is  agreed  by  us. 

#####*#**• 

Member  McDonald:  I  did  not  want  to  limit  your  evi¬ 
dence  on  the  subject,  but  I  wanted  rather  to  clarify  the 
position  that  Balfour,  Guthrie  &  Company  occupies  in  this 
case.  I  take  it  that  none  of  the  sugar  in  controversy  here 
was  sold  by  Balfour,  Guthrie  &  Company  as  its  own,  and 
there  will  be  no  such  contention  made? 

Mr.  Halstead:  In  no  respect  were  Balfour,  Guthrie  & 
Company  a  principal  in  any  of  the  dealings  before  this 
Board. 

Member  McDonald:  Is  that  satisfactory  to  the  respond¬ 
ent? 

Mr.  Maiden:  Yes. 

178  Member  McDonald:  What  was  the  tax  on  sugar, 
and  did  it  change  at  any  time  during  the  tax  period? 
Mr.  Gambil:  531/2  cents  per  100  pounds. 

Member  McDonald:  Is  that  satisfactory  to  you,  Mr.  Hal¬ 
stead  ? 

Mr.  Halstead:  That  is  correct. 

Mr.  Gambil:  Beginning  here  in  June,  on  June  8,  1934, 
and  effective  in  the  Philippine  Islands  on  September  12, 
1934. 

•  ••••••••• 

180  Whereupon — 

H.  A.  Burgers, 

a  witness  produced  on  behalf  of  the  Petitioner,  being  first 
duly  sworn,  testified  as  follows: 

***•#••••• 

(Transcript  pp.  192-207  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

•  •••«••••• 

208  Q.  Mr.  Burgers,  have  you  some  of  the  original 
records  of  the  Insular  Sugar  Corporation,  the  ac- 
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counting  records  here  with  you?  A.  These  documents,  I 
believe  (indicating). 

Q.  Will  you  look  at  those  records  and  state  what  it  is? 
A.  It  is  headed  “Revenue  Accounts,  Local  Refined  Sugar 
Sales.” 

Q.  Does  that  account  contain  a  list  of  sales  of  sugar 
made  in  the  Philippine  Islands?  A.  Yes. 

Q.  Will  you  look  at  the  first  entry  there  after  Septem¬ 
ber  12th,  1932,  and  read  it?  A.  September  12th,  1932? 

Q.  Yes.  A.  The  first  entry  is  dated  October  15, 1932. 

209  Q.  Will  you  read  that  entry?  A.  Is  says:  “Debit 
i  Memo,  565  Hing  Sin  Ivo,  two  bags.” 

Member  McDonald:  The  5C5  refers  to  what? 

The  Witness:  That  is  the  number  of  the  debit  memo¬ 
randum,  and  the  credit  is  16  pesos  and  89  centavos. 
Member  McDonald:  How  much  is  a  centavo? 

The  Witness:  It  is  l/100th  of  a  peso,  and  it  is  therefore 
half  a  cent  in  our  currency. 

By  Mr.  Halstead: 

Q.  Mr.  Burgers,  will  you  look  at  the  next  entry  on  that 
ledger  and  read  it  into  the  record?  A.  It  is  dated  Oc¬ 
tober  31,  1932,  Journal  Voucher  1737.  Invoices  2033  to 
2101. 

Q.  Does  that  show  how  many  bags  of  sugar  that  entry 
covers?  A.  6529  bags.  The  account  is  credited  for  pesos, 
49,917  and  25  centavos. 

Q.  Now,  Mr.  Burgers,  the  next  entry  dated  November 
10th.  Will  you  read  that?  A.  Debit  Memo,  585  Luzon 
Stevedoring  Company,  two  bags,  credit  16  pesos  and  30 
centavos. 

Q.  That  entry,  Luzon  Stevedoring  Company,  whom  does 
that  refer  to?  Who  was  the  Luzon  Stevedoring  Company? 
Was  that  the  purchaser?  A.  The  Luzon  Stevedoring 
Company  used  to  lighter  our  sugar  from  the  re- 

210  fineries  to  the  steamers,  and  in  doing  so  they  would 
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sometimes  lose  a  bag  or  so  overboard,  and  we  would 
make  a  debit  against  them.  This  is  apparently  what  that  is. 

Q.  That  is  an  adjusting  entry  then?  A.  Yes. 

Q.  Will  you  read  the  next  entry?  A.  November  30th, 
Journal  Voucher  1778,  Invoices  2102  to  2198,  9088  bags, 
credit  pesos  69,220  and  26  centavos. 

Q.  Look  at  this  paper  and  state  what  it  is.  A.  This  is 
the  voucher  in  Entry  No.  1778,  detailed  sales  of  the  quan¬ 
tity  of  sugar  called  for  in  the  entry  and  the  price. 

Q.  In  other  words,  that  voucher  contains  all  of  the  sugar 
listed  in  that  total  that  you  have  just  testified  to  of  9088 
bags  at  a  sales  price  of  69,220  pesos  and  25  centavos?  A. 
Yes. 

Mr.  Halstead:  I  would  like  to  offer  this  ledger  sheet  in 
evidence  and  ask  leave  to  substitute  a  photostatic  copy, 
Account  No.  3102,  pages  1  and  2. 

Member  McDonald:  Have  you  seen  these? 

Mr.  Maiden:  Respondent  would  like  to  object  to  the 
introduction  of  this  material  unless  the  witness,  Mr.  Bur¬ 
gers,  is  qualified  to  properly  identify  this  material. 

The  Witness:  My  initial  appears  on  the  material  as  an 
identification. 

211  By  Mr.  Maiden:  | 

Q.  Mr.  Burgers,  did  you  prepare  those  ledger 
sheets?  A.  I  did  not. 

Q.  Who  prepared  them?  A.  The  bookkeeper  of  the  In¬ 
sular  Sugar  Refining  Corporation. 

Q.  Did  you  supervise  it?  A.  He  could  not  make  any 
entries  on  his  books  except  as  they  were  authorized  by  me 
over  my  signature  in  the  form  of  these  vouchers. 

Q.  In  other  words,  you  prepared  the  voucher,  is  that 
correct?  A.  I  approved  the  vouchers. 

Q.  Who  prepared  the  vouchers?  A.  The  bookkeeper. 

Q.  And  you  examined  the  vouchers  and  okehed  them  by 
initialing  them?  A.  That  is  right. 
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Q.  And  then  the  bookkeeper  would  take  that  voucher 
and  simply  copy  it  into  the  ledger  sheet?  A.  Correct. 

Member  McDonald:  Is  that  big  book  you  are  looking 
at  one  of  the  official  records  of  the  company  ? 
i  The  Witness:  This  is  the  general  ledger  of  the  company. 

Member  McDonald:  Is  there  any  question  about 

212  this  photostat  being  a  true  cojjy  of  those  two  pages? 

Mr.  Maiden:  I  have  not  examined  it.  This  is 
the  first  time  we  have  seen  these  records — that  is,  the  first 
time  they  have  been  presented. 

Mr.  Halstead:  I  will  offer  them  subject  to  their  check. 
If  they  want  to  check  the  photostats,  they  may. 

Mr.  Maiden:  Mr.  Halstead,  I  might  suggest  that  an 
easy  way  to  do  it  would  be  to  offer  them  for  identification, 
and  then  let  them  be  offered  in  evidence  at  the  end  of  the 
cross  examination. 

!  Member  McDonald:  It  may  be  that  he  wants  to  address 
his  evidence  to  the  documents. 

Mr.  Halstead:  I  would  rather  offer  them  now.  I  do 
not  see  any  question  about  it.  They  are  the  original  rec¬ 
ords  of  the  company;  they  were  made  under  Mr.  Burgers’ 
direction  as  the  resident  manager  and  director,  and  an 
unusual  fact  which  usually  is  not  present  in  the  case  of 
documentary  evidence  of  this  kind  is  that  he  actually  ini¬ 
tialed  the  facts  that  went  into  the  books.  What  more  com¬ 
plete  proof  could  you  have? 

Mr.  Maiden:  Would  you  have  an  accompanying  voucher 
for  all  of  the  entries? 

Mr.  Halstead:  Yes. 

Member  McDonald:  There  has  been  a  correct  transcrip¬ 
tion  of  that  voucher  into  that  ledger? 

The  Witness:  Yes,  sir. 

213  Mr.  Maiden:  Inasmuch  as  he  is  going  to  offer 
a  voucher  for  each  entry,  we  can  very  easily  check 

that,  so  if  it  will  go  in  subject  to  our  check,  I  do  not  see 
any  objection  to  it. 
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Mr.  Halstead:  I  might  say  also,  your  Honor,  that  I  had 
in  mind  offering  a  summary  of  this  material,  which  I  also 
will  offer  subject  to  check  by  the  respondent,  so  that  the 
Board  won’t  have  to  wade  through  all  of  this  material. 

Member  McDonald:  These  two  sheets  are  received  as 
Petitioner’s  Exhibit  No.  5,  subject  to  check  by  the  re¬ 
spondent  as  correct. 

(Petitioner’s  Exhibit  No.  5  received  in  evidence.) 

Mr.  Halstead:  Again  subject  to  the  respondent’s  check, 
I  would  like  to  offer  a  copy  of  Voucher  1778. 

Member  McDonald:  Is  there  any  objection  to  that? 

Mr.  Maiden:  No  objection,  subject  to  respondent’s 
check. 

Member  McDonald:  It  will  be  received  as  Petitioner’s 
Exhibit  No.  6. 

(Petitioner’s  Exhibit  No.  6  received  in  evidence.) 

By  Mr.  Halstead: 

Q.  Will  you  state  what  period  those  ledger  sheets  cover? 
A.  The  period  from  October  15th,  1932,  to  September  30th, 
1933. 

Q.  Will  you  examine  this  book  and  state  what  this  ac¬ 
count  is  (indicating)?  A.  A  revenue  account  of  export 
shipments,  FAS  Manila. 

214  Q.  What  is  the  number  of  the  account?  A.  3101. 

Q.  And  what  period  does  it  cover?  A.  October 
31,  1933  to  September  30th,  1934. 

Q.  Will  you  examine  Account  No.  3102  and  state  what 
that  is?  A.  Revenue  account,  local  refined  sugar  sales, 
October  1,  1933  to  September  30,  1934. 

Q.  Is  that  the  same  type  of  account  that  you  have  just 
identified  for  the  prior  year?  A.  Yes,  it  is. 

Mr.  Halstead:  I  would  like  to  offer  those  two  pages  of  j 
the  general  ledger  of  the  Petitioner  in  evidence,  and  ask 
leave  to  substitute  a  photostatic  copy. 


8 


Member  McDonald:  Is  there  any  objection  if  they  are 
received  subject  to  check? 

Mr.  Maiden:  No,  sir. 

Member  McDonald :  They  will  be  received  as  Petitioner’s 
Exhibit  No.  7. 

(Petitioner’s  Exhibit  No.  7  received  in  evidence.) 

Mr.  Maiden:  Are  the  pages  in  those  books  numbered? 
Mr.  Halstead:  The  accounts  are  numbered  but  not  the 
pages. 


By  Mr.  Halstead: 

I  Q.  Will  you  now  turn  to  this  third  volume  and  the 

215  account  bearing  the  same  number,  3102,  and  state 
the  heading  of  the  account?  A.  Revenue  accounts, 
local  refined  sugar  sales,  for  a  period  from  October  1, 
1934  to  November  30th,  1935. 

i  Q.  Does  that  account  contain  the  sales  of  Insular  Sugar 
their  local  sales,  for  the  period  that  it  purports  to  cover? 
A.  Yes,  it  does. 

Mr.  Halstead :  I  would  like  to  ask  that  this  account  for 
the  period  that  the  witness  has  stated,  comprising  of  three 
pages,  be  offered  in  evidence  as  Petitioner’s  Exhibit  No. 
8,  and  ask  leave  to  substitute  photostatic  copies  of  each 
of  the  pages. 

•  Member  McDonald:  Is  your  position  the  same,  Mr. 
Maiden? 

Mr.  Maiden:  May  I  ask  a  question  of  the  witness? 
Member  McDonald :  Yes. 

By  Mr.  Maiden: 

iQ.  Mr.  Burgers,  that  book  of  records  from  which  you 
are  now  testifying,  that  is  an  official  record  or  was  an 
official  record  of  the  Insular  Sugar  Refining  Corporation? 
A.  Yes,  sir. 
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Q.  And  it  was  prepared  under  your  supervision?  A. 
Yes,  sir. 

Q.  Do  you  have  any  way  of  knowing  the  figures  that 
were  put  down  there  at  the  time  that  they  were  put 

216  down?  A.  I  don’t  understand  your  question. 

Q.  Well,  the  first  exhibit  offered  from  the  records 
there  of  the  Insular  Company,  you  testified  that  you  first 
okehed  those  figures  before  they  went  into  the  ledger.  I 
am  just  wondering  if  you  did  likewise  with  respect  to  this 
ledger.  A.  No,  it  is  not  customary  for  a  general  manager 
to  do  that.  That  is  the  function  of  auditors. 

Mr.  Halstead:  May  I  save  a  little  time  by  stating  some¬ 
thing?  I  am  going  to  offer  the  same  vouchers  for  all  of 
those  entries  similar  to  the  one  that  is  already  in  evidence, 
when  I  put  in  these  sheets,  and  I  think  they  all  bear  Mr. 
Burgers’  initials.  I  do  not  think  the  witness  understood 
your  question. 

By  Mr.  Maiden: 

Q.  I  simply  asked  you,  Mr.  Burgers,  with  respect  to  the 
entries  in  this  ledger,  did  you  likewise  have  a  voucher 
comprised  of  the  same  figures  that  are  on  that  ledger 
that  you  okehed  before  those  figures  went  into  the  ledger? 
A.  Yes,  sir. 

Mr.  Maiden:  No  objection,  subject  to  our  check. 
Member  McDonald:  The  last  exhibit  is  numbered  eight, 
consisting  of  three  pages,  and  is  received  in  evidence. 

(Petitioner’s  Exhibit  No.  8  received  in  evidence.) 

By  Mr.  Halstead: 

217  Q.  Now,  Mr.  Burgers,  I  show  you  a  book  which 
is  labeled  “General  Ledger,”  December  1,  1935  to 

January  31,  1936,  and  ask  you  to  look  at  a  page  labeled 
“Account  No.  3102,”  and  read  the  title  at  the  head  of 
that  account.  A.  Revenue  accounts,  local  refined  sugar 
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sales  for  the  period  of  December  1,  1935  to  February  1, 
1936. 

!  Q.  That  account  contains  the  same  kind  of  material  as 
in  the  other  accounts  which  you  have  identified?  A.  Yes, 
it  does. 

Mr.  Halstead:  I  would  like  to  offer  that  account  in 
evidence,  and  ask  leave  to  substitute  a  photostatic  copy, 
as  Petitioner’s  Exhibit  No.  9. 

Member  McDonald:  This  is  a  single  page? 

Mr.  Halstead:  Yes,  that  is  a  single  page. 

Member  McDonald :  Do  you  take  the  same  position  about 
that,  Mr.  Maiden? 

Mr.  Maiden:  Yes. 

Member  McDonald:  It  is  received  as  Petitioner’s  Ex¬ 
hibit  No.  9. 

!  (Petitioner’s  Exhibit  No.  9  received  in  evidence.) 

By  Mr.  Halstead : 

Q.  Now,  will  you  examine  the  ledger  dated  February  1, 
1936  to  November  30,  1936,  and  look  at  the  Account 
218  No.  3102  in  that  ledger.  A.  It  is  headed  again 
Revenue  Sales  Local  Refined  Sugar  Sales,  for  the 
period  of  February  1,  1936  to  a  closing  entry  dated 
November  30,  1936. 

Q.  Will  you  state  the  date  of  the  last  entry  on  page  2, 
Mr.  Burgers?  A.  The  last  entry  on  page  2  is  dated  August 
31,  1936^ 

Mr.  Halstead:  I  would  like  to  offer  the  first  two  pages 
of  this  account  numbered  one  and  two  respectively,  run¬ 
ning  from  February  1,  1936  through  August  31,  1936,  in 
evidence  as  Petitioner’s  Exhibit  No.  10. 

Member  McDonald:  If  there  is  no  objection,  it  will  be 
received  subject  to  check. 

(Petitioner’s  Exhibit  No.  10  received  in  evidence.) 

i  Member  McDonald :  When  you  refer  to  local  sales,  you 
mean  sales  in  the  Philippine  Islands? 
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The  Witness:  Yes,  sir. 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Burgers,  will  you  examine  these  documents 
as  a  group  and  state  what  they  are?  A.  These  are  the 
same  type  of  vouchers  as  the  one  offered  in  evidence 
already,  bearing  my  initial  to  indicate  my  approval,  or 
bearing  the  initial  of  my  assistant  Mr.  E.  W.  Horton  who 
had  authority  to  approve  these  vouchers  during  my 
absence. 

Mr.  Halstead:  I  would  like  to  offer  these  vouchers  in 
evidence,  numbered  as  follows: 


Date 

Number 

December  31,  1932 

1813 

January  31,  1933 

1876 

February  28,  1933 

1920 

March  31,  1933 

1936 

April  30,  1933 

2169 

May  31,  1933 

2188 

June  30,  1933 

2228 

July,  1933 

2321 

August,  1933 

2392 

September,  1933 

2429 

October  31,  1933 

26 

November  27,  1933 

73 

December,  1933 

171 

January,  1934 

278 

January,  1934 

279 

February,  1934 

349 

March,  1934 

441 

April,  1934 

726 

May,  1934 

785 

June,  1934 

825 

June,  1934 

826 

July,  1934 

883 

12 


Date  Number 

July  31,  1934  884 

August  31,  1934  979 

220  August,  1934  980 

September,  1934  1024 

September,  1934  1025 

October,  1934  1213 

October,  1934  1216 

November,  1934  1307 

November,  1934  1306 

December  31,  1934  1389 

December,  1934  1390 

January,  1935  1423 

January,  1935  1424 

February,  1935  1492 

February,  1935  3 

March,  1935  1599 

April,  1935  9 

April,  1935  10 

May,  1935  32 

May,  1935  33 

June,  1935  30 

June,  1935  31 

July,  1935  36 

July,  1935  37 

August,  1935  61 

August,  1935  60 

221  September,  1935  59 

September,  1935  58 

October,  1935  46 

October,  1935  47 

November,  1935  38 

November,  1935  39 

December,  1935  35 

January,  1936  45 

January,  1936  46 

February,  1936  '48 
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Date  Number 


February,  1936 

49 

March,  1936 

56 

March,  1936 

57 

April,  1936 

54 

April,  1936 

53 

May,  1936 

41 

May,  1936 

40 

June,  1936 

50 

June,  1936 

51 

July,  1936 

35 

July,  1936 

36 

And  I  ask  leave  to  substitute  pliotostatic  copies  of  these 
invoices  to  the  extent  of  the  lists  of  sales  attached  to 
them.  There  are  various  miscellaneous  memoranda 
222  attached  to  these  prices,  which  I  am  glad  to  have 
counsel  oil  the  other  side  examine,  but  they  are 
immaterial  to  the  case,  and  it  just  makes  a  good  deal  of 
extra  expense,  so  we  have  only  photostated  the  lists  of 
sales. 

Member  McDonald:  The  photostat  part  of  this  exhibit 
is  only  a  part  of  the  package  that  you  have  been  reading 
from? 

Mr.  Halstead:  Yes. 

Member  McDonald:  So  that  you  are  going  to  have  to 
make  some  separation  of  each  one  of  those  vouchers?  Off 
the  record. 

(Discussion  off  the  record.) 

###*#***** 

(Petitioner’s  Exhibit  No.  11  received  in  evidence.) 

Mr.  Halstead :  If  your  Honor  please,  I  want  to  offer  at 
this  time — I  realize  that  it  is  not  evidence  and  it  is  put 
in  solely  for  the  convenience  of  the  Board  and  counsel  on 
both  sides — a  summary  of  these  sales,  taken  directly  from 
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the  figures  in  these  vouchers  and  in  the  ledger  sheets  that 
we  have  offered  in  evidence. 

224  Member  McDonald:  This  is  a  computation  made 
up  from  the  exhibits  already  received? 

Mr.  Halstead:  Yes,  sir. 

Member  McDonald:  What  is  your  position  on  this? 
Mr.  Maiden:  We  have  no  objection  if  we  can  check  it. 
Member  McDonald:  It  is  received  subject  to  your  check 
and  marked  as  Exhibit  No.  12. 

(Petitioner’s  Exhibit  No.  12  received  in  evidence.) 

Member  McDonald:  How  shall  we  call  it,  this  last 
exhibit,  No.  12? 

Mr.  Halstead:  I  think  it  has  a  title  at  the  top.  It  is  a 
summary  of  the  sales  of  raw  sugar  in  the  Philippine 
Islands. 

Bv  Mr.  Halstead: 

1  Q.  Now,  Mr.  Burgers,  will  you  turn  in  those  books  in 
which  you  have  just  pointed  out  Account  No.  3102  and 
look  at  Account  No.  3101,  and  state  what  the  title  is  at  the 
head  of  that  account?  A.  The  title  is  General  Ledger  Ac¬ 
count  No.  3101,  Revenue  Accounts,  Export  Shipments, 
FAS  Manila. 

Member  McDonald:  By  “export,”  you  mean  shipments 
to  the  Lmited  States? 

The  Witness:  Yes,  sir.  For  the  period  beginning  Oc¬ 
tober  1,  1932  and  ending  September  30,  1933. 

By  Mr.  Halstead: 

Q.  Those  accounts,  Mr.  Burgers,  as  I  understand 
&25  you,  you  have  just  stated  that  they  show  the  exports 
from  the  Philippine  Islands  to  the  United  States? 
A.  Yes. 

Q.  They  would  therefore  show  the  shipments  made  to 
Balfour,  Guthrie?  A.  Yes. 
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Q.  Will  you  state  wliat  entry  was  made  in  this  account 
when  a  shipment  was  made  to  Balfour,  Guthrie?  That  is, 
what  information  was  recorded  in  this  account;  at  what 
price  was  the  sugar  listed,  what  point  was  it  listed  to,  was 
it  just  put  in  that  you  shipped  so  many  bags  to  Balfour, 
Guthrie?  How  did  you  record  the  transaction  of  a  ship¬ 
ment  to  Balfour,  Guthrie?  A.  When  sugar  was  shipped 
to  Balfour,  Guthrie,  it  left  our  custody  and  was  placed 
in  the  custody  of  our  agents.  The  sugar  had  not  been 
sold,  the  ultimate  selling  price  of  the  sugar  could  not  be 
determined  at  that  time,  but  in  order  to  value  the  prop¬ 
erty — 

* 

Member  McDonald  (interrupting):  For  insurance? 

The  Witness:  For  insurance  purposes,  and  also  for  ac¬ 
counting  purposes,  an  invoice  was  made  out  to  Balfour, 
Guthrie  based  on  the  ultimate  selling  price  we  hoped  or 
expected  to  obtain,  in  order  to  account  for  the  responsi¬ 
bility  placed  upon  Balfour,  Guthrie,  and  the  shipments 
were  debited  to  them. 

Member  McDonald:  At  that  price? 

226  The  Witness:  At  that  price,  yes,  merely  an  arbi¬ 
trary — 

Member  McDonald  (interrupting):  A  fictitious  price,  to 
a  large  extent? 

The  Witness:  It  did  not  in  any  sense  represent  the 
ultimate  sales  price,  but  the  question  of  insurance  which 
your  Honor  has  mentioned  was  one  of  the  prime  reasons 
for  placing  a  value  upon  that  sugar. 

•  *  *  •  •  *  *  •  •  •  • 

(Transcript  pp.  224-234  and  pp.  239-247  printed  in  Ap¬ 
pendix  to  Petitioner’s  Brief.) 

247  Bv  Mr.  Halstead: 

Q.  Mr.  Burgers,  there  is  one  phase  of  your  discussion 
that  I  think  perhaps  the  Board  might  like  to  hear  extended 
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a  little  bit.  Did  you  mention  the  fact  that  in  the  Philip¬ 
pine  Islands,  the  difference  between  the  sugar  refining  in 
the  United  States  and  in  the  Philippine  Islands  had  to  do 
with  seasonal  operation  of  the  business  in  the  one  place, 
and  the  continuous  operation  in  the  other?  That  is,  is  it 
not  true  that  in  the  Philippine  Islands  your  refineries 
necessarily  are  operated  on  a  seasonal  basis,  whereas 

248  the  refineries  in  the  United  States  are  operated  on 
an  operations  basis  as  nearly  a  continuous  opera¬ 
tion  as  the  machine  will  stand?  A.  Yes,  that  is  true.  We 
were  limited  in  our  operation  to  the  sugar  we  were  able 
to  store. 

!  Member  McDonald:  In  what  form? 

The  Witness:  In  the  form  of  raw  sugar. 

Member  McDonald:  You  can  store  raw  sugar  indefi¬ 
nitely  too? 

The  Witness:  Not  indefinitely,  but  it  can  be  stored  for 
several  months. 

i  Member  McDonald:  Can  the  cane  be  stored  for  any 
length  of  time? 

The  Witness:  Not  after  it  has  been  cut. 

Member  McDonald:  It  has  to  be  cut  at  a  given  stage 
of  its  development,  does  it  not? 

The  Witness:  Yes.  But  it  must  be  cut  within  two  or 
three  davs  of  the  time  it  is  cut,  otherwise  fermentation 
starts  in. 

Member  McDonald:  Will  you  say  that  again?  I  do  not 
believe  you  said  what  you  meant  to  say. 

The  Witness:  The  cane  must  be  milled  within  two  or 
three  days  after  it  has  been  cut. 

!  Member  McDonald:  After  it  has  been  reduced  to  raw 
sugar,  it  may  be  kept  for  a  limited  period? 

The  Witness:  Yes. 

249  Member  McDonald:  After  it  has  been  refined,  it 
may  be  kept  indefinitely,  therefore  you  can  keep 

it  after  it  is  refined,  waiting  for  a  better  market? 


The  Witness:  Yes. 

Member  McDonald:  Tell  me  again  liow  the  price  that 
you  pay  for  raw  sugar  is  fixed? 

The  Witness:  It  is  based  on  the  assumption  that  you 
can  not  buy  anything  until  somebody  is  willing  to  sell. 

By  Mr.  Halstead: 

Q.  Is  your  market  for  raw  sugar  limited?  A.  The  mar¬ 
ket  is  very  limited. 

Member  McDonald:  How? 

The  Witness:  It  was  limited  in  the  first  place  to  nearby 
mills.  We  were  located  on  the  island  of  Luzon.  The 
principal  sugar-producing  island  in  the  Philippines  is  the 
island  of  Negros,  and  naturally  Negros  could  not  ship 
sugar  to  us  for  refining  and  then  subsequently  ship  it  to 
the  United  States,  because  they  could  ship  their  sugar 
direct  from  Negros  to  the  United  States,  and  the  trans¬ 
portation  from  Negros  to  Manila  became  uneconomical 
so  we  had  to  purchase  raws  in  a  very  limited  market,  and 
had  to  acquiesce  to  the  ideas  of  the  seller. 

By  Mr.  Halstead:  J 

Q.  What  was  the  freight  from  Negros  to  Luzon, 
230  approximately?  A.  About  $3  a  ton. 

Q.  That  would  be  how  much  a  bag?  A.  And  the 
freight  from  Manila  to  the  Pacific  Coast  was  very  often 
not  more  than  $6  a  ton. 

Member  McDonald:  It  is  out  of  proportion,  is  it  not? 

The  Witness:  Yes. 

Member  McDonald:  At  all  events,  you  had  a  restricted 
production  of  raw  sugar? 

The  Witness:  Yes. 

Member  McDonald:  Therefore,  the  man  who  in  most 
cases  was  the  man  who  grew  the  cane,  or  was  it  the  mills 
that  milled  the  cane  that  had  you  at  a  disadvantage? 
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Tlio  Witness:  Both. 

Member  McDonald:  You  bought  raw  sugar  from  both 
of  them? 

The  Witness:  From  both. 

Member  McDonald:  And  either  one  could  say  to  you 
that  he  would  ship  you  whatever  the  quantity  might  be 
today,  on  what  we  might  call  an  open  account,  and  he 
could  say  that  he  would  fix  the  price  of  it  at  so  much  as 
of  the  market  on  a  given  day? 

The  Witness:  No,  he  could  not  do  that.  He  had  to  take 
the  market  of  the  day  before, 
i  Member  McDonald:  The  day  before  what? 

The  Witness :  Of  the  day  he  fixed  the  price. 

Member  McDonald:  How  long  did  he  have  to  take  that 
step? 

251  The  Witness:  He  sometimes,  when  he  delivered 
sugar  in  February,  he  had  until  August  31  to  deliver 
at  a  fixed  price.  In  the  meantime,  he  would  content  him¬ 
self  with  the  advance  of  a  loan  that  we  had  made  him  on 
the  sugar. 

Member  McDonald :  On  any  day,  he  could  take  the  price 
of  the  previous  day  and  say  that  that  is  the  price  that  you 
have  to  pay  him? 

The  Witness:  Yes. 

Member  McDonald:  There  was  nothing  that  you  could 
do  about  it? 

The  Witness :  No,  except  this,  that  if  we  were  forced  by 
that  method  to  purchase  a  larger  quantity  of  sugar  than 
we  could  hold  at  any  one  time,  we  would  sell  at  the  option 
market  in  New  York  that  same  quantity  of  sugar,  and 
thereby  set  up  what  is  known  as  a  hedge. 

Member  McDonald:  It  is  a  little  difficult  to  pass  the 
tax  back  in  a  situation  of  that  sort, — to  pass  it  back  to 
the  producer? 

i  The  Witness :  Yes,  the  producer  would  not  pay  it. 

Member  McDonald:  I  think  that  that  answers  my  ques¬ 
tions. 


in 


Bv  Mr.  Halstead: 

Q.  You  have  stated  in  general  the  circumstances  sur¬ 
rounding  the  purchase  of  your  raw  sugar  in  the  Philippine 
Islands.  Is  there  any  official  market  quotation  pub- 
252  lished  for  raw  sugar?  A.  Yes. 

Q.  By  whom  is  this  published?  A.  This  is  pub¬ 
lished  by  the  Bureau  of  Commerce,  which  is  a  section  of 
the  Department  of  Agriculture  in  the  Philippine  Govern¬ 
ment. 

Q.  Will  you  look  at  that  and  state  whether  that  is  such 
a  list  of  quotations  issued  by  the  Department  of  Com¬ 
merce?  (Handing  paper  to  witness.)  A.  (Witness  ex¬ 
amining.)  Yes.  There  is  a  stamp  across  here  “For 

official  use  onlv.,, 

* 

********** 

Mr.  Halstead:  I  would  like  to  offer  them  as  four  ex¬ 
hibits.  There  are  certain  differences  in  the  language  of  the 
provisions  of  each  of  those  contracts,  so  it  might  be 
264  advantageous  to  refer  to  each  of  them  separately. 

Member  McDonald:  Very  well.  The  reporter  will 
note  that  Exhibit  18  is  the  agreement  between  the  peti¬ 
tioner  and  Gomez. 

Exhibit  10  is  the  agreement  between  the  petitioner  and 
Don  Pedro. 

Exhibit  20  is  the  agreement  between  the  petitioner  and 
Pampanga. 

Exhibit  21  is  the  agreement  between  the  petitioner  and 
Central  Luzon  Milling  Company. 

(Petitioner’s  Exhibits  18,  19,  20  and  21  were  received 
in  evidence.) 

By  Mr.  Halstead: 

Q.  Mr.  Burgers,  I  want  to  ask  you  again  whether  there 
is  in  the  record  in  any  of  the  books  of  Insular  or  any 
method  by  which  you  could  separate  the  prices  paid  for 
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spot  purchases  of  raw  sugar  from  day  to  day,  from  the 
account  in  the  general  ledger  to  which  you  have  referred, 
or  from  any  other  account  and  show  the  prices  paid  for 
spot  purchases  of  raw  sugar  as  distinguished  from  these 
from  your  general  cost  of  raw  sugar  as  reflected  in  that 
account?  A.  I  am  convinced  that  it  is  impossible  through 
our  books  to  determine  the  cost  of  sugar  refined  during 
any  specific  day. 

Member  McDonald:  Dav? 

m 

2G.3  The  Witness:  Or  week. 

By  Mr.  Halstead: 

i  Q.  How  about  month?  A.  Or  month. 

Q.  Your  books  are  not  kept  on  a  monthly  basis?  A. 
We  can  only  determine  a  composite  picture  of  sugar  costs 
at  the  end  of  a  fiscal  period.  It  required  many  adjustments, 
adjustments  of  freight  that  had  to  be  taken  into  account, 
where  sugar  was  still  stored  in  outside  mills,  adjustment 
of  insurance  charges  that  had  not  yet  been  made  up  that 
did  appear  on  the  books — or  they  would  ultimately  be 
paid.  And  the  job  of  compiling  a  cost  of  raw  sugar  re¬ 
fined  during  a  six  month  period  was  a  formidable  task — 
something  we  could  not  possibly  undertake  but  once  every 
six  months. 

*••••••••• 


266  By  Mr.  Maiden: 


Bv  Mr.  Maiden: 

Q.  Mr.  Burgers,  what  was  your  accounting  period? 
What  was  the  Insular  Company’s  accounting  period?  A. 
Our  accounting  period  was  first  established  from  October 
1  to  September  30  of  the  subsequent  year.  It  was  changed 
during  one  year. 
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Q.  What  year  was  that?  A.  I  would  have  to  consult  the 
records — October  30 — so  we  have  one  accounting  period 
which  comprises  14  months,  and  from  then  on,  we  went 
to  a  fiscal  year. 

Q.  Now,  then,  Mr.  Burgers,  taking  any  one  of  those  ac¬ 
counting  periods,  your  books  reflected  how  much  the  raw 
sugar  into — put  into  process  by  you  cost  you,  doesn’t  it? 
A.  Yes,  sir. 

Member  McDonald:  Is  this  a  good  time  to  stop  for  the 
day? 

Mr.  Halstead:  Yes,  I  am  afraid  that  we  cannot 
275  finish  this  point  that  I  was  hoping  to  finish. 

Member  McDonald:  We  will  recess  until  10  o’clock 
tomorrow  morning. 

(Whereupon,  at  4:45  o’clock  P.  M.  a  recess  was  taken 
until  the  following  day,  Wednesday,  August  21,  1940,  at 
10  o’clock  A.  M.) 

#•#•••*••• 


Whereupon — 

277  Donald  K.  Luke 

called  as  a  witness  on  behalf  of  petitioner,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows : 

«*•••••••• 

(Transcript  pp.  277-2S1  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

•  ••••••*•• 

281  Q.  Can  you  state  from  your  own  knowledge  how 
the  responsibility  in  the  matter  of  the  company’s 
sales  prices  and  sales  policy  was  divided  between  Balfour, 
Guthrie  &  Company  and  the  officers  of  Insular  in  the  Phil¬ 
ippines,  and  the  officers  of  International  Suchar?  A.  Well, 
first  as  to  the  question  of  policy  as  to  what  the  basis  would 
be,  the  basic  price  of  sugar  on  the  West  Coast  is  established 
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by  C.  &  H.  and  Western,  the  two  large  refineries  in  San 
Francisco.  Our  sugar  sold  at  varying  discounts  under 
those  sugars.  The  main  reason  for  the  necessity 
2S2  of  discount  being  that  we  had  only  granulated  sugar 
and  not  assortments  like  cubes  and  brown  sugars, 
and  powder.  That  general  policy  of  how  many  points  under 
wtould  be  decided  from  time  to  time  by  Mr.  Freeman,  myself, 
Mr.  Burgers,  in  consultation  with  the  Balfour,  Guthrie  & 
Company,  to  get  their  ideas  on  the  market  conditions  on 
the  Coast.  Once  that  was  established,  and  the  routine  day 
to  day  transactions,  Balfour,  Guthrie  &  Company  handled 
practically  entirely  by  themselves.  If  anything  came  along 
of  a  non-routine  nature,  they  would  usually  get  in  touch 
with  us,  and  Mr.  Freeman  and  myself  would  decide  just 
how  that  was  to  be  handled  at  the  time,  or  if  it  was  some¬ 
thing  that  was  a  very  definite  change  from  previous  prac¬ 
tice,  we  would  communicate  with  Mr.  Burgers  either  by 
cable  or  telephone  or  letter,  depending  upon  how  urgent 
the  need  was. 

I  Member  McDonald :  The  C.  &  H.  Company  you  mentioned 
a  while  ago  is  the  California  &  Hawaiian? 

The  Witness :  That  is  right. 

By  Mr.  Halstead: 

Q.  Mr.  Luke,  can  you  state  what  kind  of  a  corporation 
the  California  Hawaiian  Sugar  Company  was?  Was  it  a 
stock  company  or  a  cooperative?  A.  It  is  a  cooperative 
that  is  owned  by  a  large  number  of  Hawaiian  raw  sugar 
producers.  I  am  not  sure  what  percentage  of  all  of 
283  the  Hawaiian  sugar,  but  it  is  a  group  of  Hawaiian 
planters  who  sell  practically  all  of  their  sugar  to  the 
refinery  in  San  Francisco  on  a  cooperative  basis.  I  am 
not  sure  whether  it  is  a  stock  ownership  or  whether  it  is 
percentage  based  on  the  amount  of  sugar  that  they  sold. 

Q.  Did  that  circumstance  have  any  effect  on  the  com¬ 
petitive  condition  in  the  sale  of  sugar  on  the  Pacific  Coast 
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as  distinguished  from  the  market  for  sugar  on  the  Atlantic 
Coast  or  elsewhere?  A.  I  would  say  quite  a  material  effect. 
It  put  them  more  or  less  in  the  same  category  as  the  beet 
producer,  and  not  in  the  category  of  a  refinery,  such  as  the 
National,  for  instance,  on  the  East  Coast,  which  is  simply 
a  refinery  and  nothing  else,  that  buys  raw  sugar  and  sells 
refined  sugar  and  has  to  live  on  the  differential  between  the 
two. 

C.  &  II.  owning  the  raw  sugar  were  primarily  interested 
in  selling  their  sugar  in  the  form  of  refined  rather  than  in 
the  form  of  raw,  and  the  differential,  while  it  was  important 
to  them,  was  nothing  like  as  important  as  it  is  to  just  a 
straight  refinery. 

Q.  In  other  words,  as  I  understand  your  answer,  they 
did  not  have  to  be  as  insistent  on  a  fair  profit  for  the  re¬ 
finery  as  a  company  such  as  the  Eastern  Refiners  who  did 
not  own  any  raw  sugar  plantations  or  produce  raw  sugar  ? 
A.  That  is  correct.  And  the  same  thing  would  apply  to  a 
lesser  degree,  to  Western  Sugar.  They  also  had — 
284  Member  McDonald  (interposing) :  You  mean  the 
Western  Sugar  Refinery? 

The  Witness:  Yes.  They  have  raw  sugar  interests  in 
Hawaii,  and  also  in  the  Philippines,  but  1  do  not  think  to 
the  extent  of  all  of  the  sugar  that  they  refine. 

Bv  Mr.  Halstead: 

Q.  Mr.  Luke,  did  the  beet  sugar  refineries  sell  in  com¬ 
petition  with  your  sugar  on  the  Pacific  Coast,  that  is  I 
mean  with  the  Insular  Sugar  on  the  Pacific  Coast?  A.  They 
did.  I  think  in  all  markets. 

Q.  And  the  beet  sugar  industry,  as  I  understand  your 
statement  with  reference  to  the  C.  &  H.,  was  also  organized 
on  the  basis  of  in  effect  a  one-profit  from  the  grower  to 
the  consumer,  rather  than  a  refiner’s  profit  and  a  grower’s 
profit?  A.  That  is  correct. 

Q.  Are  they  in  effect  cooperatives,  or  are  they  coopera¬ 
tives  ? 
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! Member  McDonald:  "Who  are  you  referring  to? 

Mr.  Halstead:  The  beet  sugar  industry  in  general. 

By  Mr.  Halstead: 

Q.  For  instance,  the  Holley  Sugar  Company.  A.  As  a 
general  rule  in  your  beet  processors,  they  buy  sugar  beets 
from  the  individual  farmers.  I  don’t  know  of  any  case — 
there  probably  are — where  the  mill  may  own  some 
2§5  of  the  land.  I  am  not  sure  of  that,  but  it  is  not  the 
general  practice.  They  buy  beets  from  the  farmers 
and  give  the  farmer  a  percentage  of  the  net  realized  price 
in  payment  for  their  beets. 

Member  McDonald:  The  net  realized  price  of  the  refined 
sugar? 

jTlie  "Witness:  Yes,  the  net  realized  price  of  the  refined 
sugar. 

Member  McDonald:  They  do  not  give  back  any  raw 
sugar  or  anything  of  that  sort? 

The  Witness:  They  do  not  make  raw  sugar.  The  beet 
process  is  simply  a  direct  method  of  making  refined  sugar. 

Member  McDonald :  Is  there  any  diff erence  between  the 
final  product  of  the  sugar  refined  from  the  cane  from  that 
refined  from  the  beet? 

The  Witness:  Back  twenty  years  ago,  probably,  pretty 
definitely  there  was,  but  with  improved  methods  of  manu¬ 
facture,  to  all  practical  purposes  beet  sugar  is  just  as  good 
as  cane.  You  may  find  one  or  two — there  is  a  prejudice 
against  beet  sugar,  particularly  for  things  like  preserving 
and  so  forth,  that  they  claim  when  they  boil  up  the  beet 
sugar  in  their  kettles  and  so  forth,  there  is  a  tendency  to 
foaming,  which  cuts  down  the  capacity  of  their  kettles,  but 
I  think  that  has  been  overcome  to  a  considerable  extent  in 
recent  years. 

286  Member  McDonald :  Is  there  a  considerable  amount 
of  beet  sugar  sold  for  household  use  today? 

The  Witness:  Approximately  25  percent  of  the  sugar 
that  is  consumed  in  the  United  States  is  beet  sugar.  I 
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don’t  know  what  percentage  of  that  goes  to  the  household 
and  what  industrially,  but  probably  I  think,  as  to  sugar  as  a 
whole,  it  is  probably  70  percent  household  and  30  percent 
industrial. 

(Transcript  pp.  286-292  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

•  ••••*•••• 

292  Member  McDonald:  And  the  Philippine  market 
is  to  a  large  extent  controlled  or  regulated  by  the 

Cuban  ? 

The  Witness:  That  is  right.  I  would  not  say  there 
which  is  the  cause  and  which  is  the  effect,  because  the  Cuban 
prices  may  be  depressed  by  a  sale  of  duty  free  sugars.  For 
instance,  what  has  happened  always  happens  during  the 
summer  months,  that  the  Philippine  producer  who  has  to 
ship  on  account  of  storage,  finances  or  something,  does  not 
like  the  price,  so  he  puts  his  sugar  on  a  steamer  and 

293  starts  it  to  New  York.  Then  when  the  sugar  begins 
to  get  near  New  York,  he  has  either  got  to  sell  it  or 

arrange  to  put  it  in  a  warehouse.  To  put  it  in  a  warehouse, 
it  is  expensive,  but  the  refiners  know  that  the  sugar  is  com¬ 
ing  in  unsold,  and  they  back  away  from  the  market,  and 
the  result  is  that  the  market  may  be  depressed  three  or 
four  points  by  the  Philippine  cargo  coming  in,  so  that  in 
that  case  the  Philippine  market  reflects  the  Cuban  price. 

Bv  Mr.  Halstead: 

Q.  How  large  a  proportion  of  the  Philippine  exports  of 
raw  sugar  come  to  the  United  States?  A.  All  of  their  ex¬ 
ports  come  to  the  United  States. 

Q.  And  how  much  is  that  in  tons?  A.  It  is  close  to  a 
million  tons, — around  970,000. 

Member  McDonald:  As  much  as  the  quota  will  allow? 
The  Witness:  It  is  what  the  quota  is.  That  is  what 
comes. 
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By  Mr.  Halstead: 

Q.  And  are  you  able  to  state  what  the  quota  tonnage  of 
Cuba  is  that  comes  into  the  United  States'?  A.  It  fluctuates 
from  year  to  year,  but  an  average  say  of  1,800,000. 

Q.  So  that  the  Philippine  raw  is  roughly  a  little  more 
than  half  of  the  amount  of  the  Cuban  raw  imports?  A. 
That  is  right.  I  might  say  on  the  Philippine,  it 

294  is  not  a  large  percentage — the  actual  figure  under 
the  Independence  Bill  is  800,000  long  tons  of  raw 

sugar  and  50,000  long  tons  of  refined  sugar,  and  while  the 
quotas  under  the  Sugar  Act  are  larger  than  those  figures, 
that  is  the  maximum  that  comes  in,  because  they  won’t  pay 
the  duty  on  it,  so  800,000  tons  is  in  the  form  of  raw  sugar 
and  50,000  tons  in  the  form  of  refined  sugar. 

Member  McDonald:  Is  the  Cuban  quota  entirely  duty 
free? 

The  Witness:  The  Cuban? 

Member  McDonald:  Yes. 

The  Witness :  Xo,  Cuba  pays  a  duty  of  90  cents  a  hun¬ 
dred  pounds. 

Member  McDonald:  Up  to  the  quota  limit? 

The  Witness:  Up  to  the  quota  limit. 

Member  McDonald:  And  over  that  limit,  they  pay  what? 
The  Witness:  They  cannot  bring  anything  over  that 
limit  in.  The  quota  is  the  amount  of  sugar  that  they  can 
import  into  the  United  States  regardless  of  the  duty. 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Luke,  will  you  look  at  a  letter  dated  Janu¬ 
ary  4,  1935,  addressed  to  International  Suchar  and  signed 
by  Balfour,  Guthrie  &  Company,  and  state  whether  that  is 
part  of  the  files  of  International  Suchar?  A.  It  is. 

Q.  And  will  you  tell  the  Board  whether  you  can 

295  state  from  that  letter  whether  or  not  the  proposed 
sale  to  the  canners  referred  to  in  these  two  telegrams 

was  in  fact  consummated?  A.  The  sale  was  not  consum- 
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mated.  The  buyer  thought  the  price  was  too  high  aud  let 
it  go. 

Q.  So  that  the  price  shown  in  this  telegram —  A.  (Inter¬ 
posing)  The  price  of  440? 

Q.  The  price  shown  in  the  second  telegram  was  in  fact 
never  received  for  any  sugars  sold  under  that  correspond¬ 
ence?  A.  That  is  correct. 

Q.  And  no  sugar  was  sold  in  accordance  with  that?  A. 
That  is  correct.  That  is  the  price  that  we  felt  was  a  fair 
price,  but  we  were  unable  to  get  it. 

Mr.  Halstead:  The  petitioner  offers  in  evidence  the 
letter  of  January  4,  1935  from  Balfour,  Guthrie  &  Com¬ 
pany  to  the  International  Suchar. 

Member  McDonald:  Is  there  any  objection  to  that  Mr. 
Maiden? 

Mr.  Maiden:  We  have  no  objection. 

Member  McDonald:  It  is  received  without  objection  as 
Petitioner’s  Exhibit  No.  22. 

(Petitioner’s  Exhibit  No.  22  was  received  in  evidence.) 

•  #•*•••»#• 

Mr.  Halstead:  That  is  all  of  the  direct  of  this  witness. 
Member  McDonald:  Is  there  any  cross  examination? 
Mr.  Maiden :  Yes. 

Member  McDonald:  Off  the  record. 

(Discussion  off  the  record.) 

•  ••••••••• 

(Transcript  pp.  298-333  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

•  •••»••••• 

333  Redirect  examination. 

By  Mr.  Halstead: 

334  Q.  Mr.  Luke,  in  your  cross  examination,  you 
stated  that  Balfour,  Guthrie  &  Company  would  not 
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change  the  price  of  Insular  sugar  without  consulting  the 
officers  of  International  who  took  part  in  the  policy  of  In¬ 
sular.  Did  you  mean  to  state  by  that  that  Balfour,  Guthrie 
&  Company  would  not  make  any  variation  in  the  price,  that 
they  were  bound  by  some  arrangement?  A.  No,  not  quite 
that.  Balfour,  Guthrie  &  Company  were  bound  in  general 
on  the  questions  of  policy  such  as  what  differential  Insular 
sugar  was  to  be  sold  at  under  the  C.  &  H.  and  Western,  and 
if  the  differential  were  10  points  and  the  refiner’s  prices 
changed,  Balfour,  Guthrie  &  Company  as  a  general  rule 
would  automatically  follow  the  change  in  the  price.  If  it 
was  a  question  of  a  move,  however,  they  would  generally 
take  up  with  us  how  much  sugar  we  wanted  them  to  book 
on  that  particular  move,  and  we  in  turn  would  probably  take 
it.  up  with  Insular  to  find  out  what  sugars  they  would  have 
available. 

Q.  So  that  they  had  general  authority  to  follow  competi¬ 
tion  on  the  West  Coast?  A.  That  is  correct. 

Q.  And  only  in  the  case  of  major  changes  in  prices  or 
changes  involving  a  different  policy  as  to  the  differential — 
A.  (Interposing)  And  a  declining  price,  for  example,  they 
would  automatically  follow  in  most  cases. 

335  Q.  Would  offshore  sugar  at  this  time  bring  as  good 
a  price  as  sugar  refined  in  the  United  States?  A. 
Offshore  sugar  with  practically  no  exception  has  always 
sold  at  some  discount,  for  the  reasons  I  mentioned  before. 

Q.  So  that  there  was  a  definite  market  for  offshore  sugar 
that  was  slightly  different  from  markets  for  sugar  refined 
in  the  United  States?  A.  It  was  usually  sold  at  a  discount, 
the  amount  of  the  discount  depending  upon  the  individual 
offshore  refiner.  One  would  have  a  good  reputation  for 
quality  and  get  a  good  price  for  his  sugar;  others  would 
take  a  lesser  price. 

Q.  Mr.  Luke,  do  you  know  what  the  cost  of  raw  sugar 
was  which  went  into  the  delivery  of  the  sugar  made  in  De¬ 
cember,  1934  and  January,  1935,  that  has  been  referred  to 
in  these  invoices  exhibited  to  you?  A.  I  have  no  idea.  It 
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may  be  higher  or  lower  than  the  raw  figures  that  were  men¬ 
tioned  in  the  wire. 

Q.  Did  you  know  or  would  Mr.  Freeman  have  known  at 
the  end  of  December  or  the  beginning  of  January,  1935, 
what  the  raw  sugar  costs  would  be  for  sugar  delivered  in 
September,  1935?  I  mean,  did  Mr.  Freeman  know  if  you 
know  or  even  did  Mr.  Burgers  know  at  that  time  the  price 
that  he  had  paid  or  would  have  to  pay  for  sugar  to  be 
delivered  in  September  of  that  year?  A.  There  is 

336  no  way  that  he  possibly  could,  except  on  an  isolated 
case  like  this  where  we  might  have  a  sale,  and  Mr. 

Burgers  being  notified  of  it,  might  be  able  to  make  some 
arrangements  to  buy  sugar  for  that  position  to  cover  this 
individual  contract. 

Member  McDonald:  To  buy  the  raws? 

The  Witness:  Yes,  sir. 

Member  McDonald:  At  a  price  which  would  be  in  line 
with  the  future  contract  price  for  delivery  of  refined? 

The  Witness:  That  is  correct. 

Member  McDonald:  Did  you  have  any  part  to  play  in 
the  policy  of  sugar  to  be  shipped  from  the  Philippines  to 
various  points  on  the  West  Coast? 

The  Witness:  I  did  not  personally.  My  recollection  is 
that  Balfour,  Guthrie  would  keep  in  general  line  with  what 
stocks  they  had  on  hand,  what  sales  they  had  on  their  books, 
what  the  anticipated  sales  were,  and  work  out  with  Insular 
the  question  of  shipping.  I  do  not  think  we  in  Xew  York 
did  much  on  it.  | 

Member  McDonald:  If  you  don’t  know  the  answer  to| 
this,  please  say  so,  but  if  you  do,  tell  me.  Did  BalfourJ 
Guthrie  &  Company  act  as  the  principal  party  making  the! 
arrangements  as  to  the  quantities  that  were  sent  to  the 
various  ports  on  the  Pacific  Coast,  or  is  that  question  clear? 
The  Witness:  That  I  could  not  answer  definitely. 

337  My  recollection  would  be  that  Balfour,  Guthrie 
Company  in  cooperation  with  Mr.  Burgers,  with 

their  knowledge  of  what  the  stock  situation  on  the  Coast 


30 


was,  what  they  had  afloat  coming  in,  what  they  had  sales 
outstanding  for,  and  Mr.  Burgers  with  his  idea  of  avail¬ 
able  stocks  in  Manila,  worked  pretty  closely  together. 

Member  McDonald:  Then  was  it  the  aim  and  the  object 
to  keep  the  shipments  coming  in  to  the  several  places  in 
accordance  with  the  probable  demand  at  those  places? 

The  Witness:  As  far  as  possible. 

Member  McDonald:  In  other  words,  to  avoid  the  situa¬ 
tion  where  you  would  have  the  need  for  refined  sugar  in 
San  Francisco,  and  have  to  go  to  Los  Angeles  to  get  it? 

The  Witness:  That  was  all  more  or  less  correlated  be¬ 
tween  Mr.  Burgers  and  Balfour,  Guthrie  &  Company  so  as 
to  avoid  that  possibility. 

Member  McDonald :  The  aim  was  to  get  as  closely  as 
possible  to  meeting  the  demands  in  those  various  places  by 
tlie  arrivals  in  those  various  places? 

The  Witness :  And  that  was  a  little  bit  flexible,  because 
in  certain  boats  you  had  an  option  of  one  or  more  ports,  so 
that  a  shipment  could  be  started  for  San  Francisco,  for  ex¬ 
ample,  and  by  the  time  the  ship  came  over,  they  found  that 
they  would  rather  have  the  sugar  in  San  Francisco  or  Port¬ 
land,  whatever  the  optional  port  was,  they  could  take 
338  it  off  at  the  other  port. 

Member  McDonald:  Do  you  know  whether  or  not 
the  cost  of  transportation  from  the  Philippines  to  the  West 
Coast  was  about  the  same  whichever  of  these  ports  you 
would  go  to  ? 

i  The  Witness :  My  recollection  is  it  was  the  same  to  any 
port. 

Member  McDonald:  The  freight  and  insurance  and 
so  on? 

The  Witness :  That  is  correct. 

By  Mr.  Halstead: 

Q.  Mr.  Luke,  you  stated  that  in  fixing  the  prices  of  In¬ 
sular  sugar,  you  and  Mr.  Freeman  and  those  taking  part 
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in  that  process  had  in  mind  a  spread  of  a  dollar.  Did  you 
mean  by  that  statement  to  indicate  that  in  all  cases  you 
figured  your  price  on  the  dollar  spread?  A.  I  would  say 
in  practically  all  cases  our  price  was  based  on  what  the 
buyer  would  pay  as  determined  by  the  competition  on  the 
Coast. 

Q.  If  the  competitive  price  on  the  Coast  would  not  have 
allowed  the  dollar  spread  on  whatever  basis  you  used  in 
the  futures  market,  or  some  estimated  cost  price,  and  you 
sold  at  that  price,  you  did  not  get  a  spread?  A.  That  is 
correct. 

Q.  Could  you  have  sold  your  sugar  on  the  Coast  if  you 
had  adhered  strictly  to  the  rule  requiring  a  dollar  spread 
over  some  future  price,  such  as  the  one  mentioned  in 
339  this  telegram?  A.  You  would  have  some  periods 
when  you  could  sell  your  sugar,  and  other  periods 
when  you  could  not  sell  a  pound. 

Member  McDonald:  There  is  nothing  that  rigid  about 
the  sugar  business? 

The  Witness:  What  I  mean  is,  if  your  price  is  above 
your  competitors’,  you  won’t  sell  a  pound  of  sugar. 

By  Mr.  Halstead: 

Q.  Is  that  what  actually  took  place  in  this  instance  shown 
by  this  correspondence?  A.  I  would  presume  that  the  buyer 
thought  that  the  price  was  out  of  line  and  therefore  did 
not  buy. 

Member  McDonald:  You  do  not  know  of  your  own 
knowledge  ? 

The  Witness:  No,  I  don’t  know. 

Bv  Mr.  Halstead: 

Q.  All  you  know  is  that  that  particular  sale  did  not  go 
through  at  that  particular  price  at  that  particular  time? 
A.  That  is  correct. 
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Q.  And  therefore  that  you  did  not  get  a  dollar  spread 
in  that  sale?  A.  In  that  particular  sale,  no. 

Mr.  Halstead:  I  believe  that  is  all. 

Recross  Examination 

By  Mr.  Maiden: 

Q.  Mr.  Luke,  you  stated  that  you  did  not  get  a 

340  dollar  spread  in  that  particular  sale.  If  you  had 
eventually  sold  that  buyer  3500  bags  of  sugar,  you 

don’t  know  whether  you  got  a  dollar  spread  or  not,  do  you? 
A.  I  have  no  idea. 

Q.  It  might  have  been  more  than  a  dollar  spread  might 
it  not?  A.  Or  less. 

Q.  Or  less?  A.  Depending  upon  what  the  market  was  at 
the  time. 

Member  McDonald:  You  cannot  tell  that  unless  you  know 
what  the  sale  was  made  at? 

The  Witness:  That  is  correct. 

By  Mr.  Maiden: 

Q.  In  other  words,  if  Insular  computes  the  price  at  which 
it  will  sell  its  sugar,  which  includes  a  dollar  spread,  and 
Insular’s  competition  will  allow  it  to  sell  that  sugar  for  a 
greater  price  than  you  calculated,  then  on  those  sales  that 
dollar  spread  would  be  increased,  would  it  not?  A.  I  am 
not  sure  that  I  understand  your  question. 

Q.  My  question  is  simply  this, — if  you  figure  your  sugar 
at  a  price  which  includes  a  dollar  spread,  when  you  go  to 
sell  that  sugar,  your  competition  will  allow  you  to  sell  it 
at  a  greater  price  than  that  computed  price,  then  that  will 
increase  that  dollar  spread,  w’ould  it  not?  A.  You  mean 
your  competitor’s  price? 

341  Q.  Your  competition  is  what  I  said,  I  think.  A. 
If  you  can  do  it,  yes. 

Q.  So  that  your  spread  goes  up  and  goes  down  accord¬ 
ing  to  competitive  prices  ?  A.  Competition  fixes  the  price  at 
all  times. 
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Q.  Mr.  Luke,  tlie  higher  you  sell,  the  higher  your  spread, 
isn’t  that  true?  A.  Not  necessarily,  because  your  raw 
prices  come  into  that  situation  too. 

Q.  Well,  the  raw  price  being  constant, —  A.  (Interposing) 
But  it  is  not. 

Q.  I  am  just  assuming  the  raw  price  being  constant,  as 

your  prices  goes  up,  your  spread  would  go  up?  A.  Xatur- 

allv. 

* 

Q.  The  other  items  entering  into  the  way  you  compute 
a  basis  price,  that  is  the  duty  and  processing  tax,  are  con¬ 
stant, — that  is,  the  processing  tax  was  constant  during  the 
tax  period?  A.  That  is  correct. 

Q.  And  if  your  raw  price  remains  the  same,  then  as  the 
price  of  sugar  goes  up,  your  spread  goes  up? 

Member  McDonald:  The  price  of  refined? 

Bv  Mr.  Maiden: 

Q.  As  the  price  of  refined  goes  up,  your  spread  goes  up? 
A.  It  would  under  those  conditions. 

342  Member  McDonald:  The  converse  would  be 

equally  true,  would  it  not  ? 

The  Witness :  That  is  correct. 

•  ••••••••• 

343  Whereupon — 

H.  A.  Burgers 

was  recalled  as  a  witness,  and  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows  : 

Direct  examination  (resumed) 

By  Mr.  Halstead: 

Q.  Mr.  Burgers,  can  you  state  whether  you  could  tell  in 
January,  1935  or  at  the  end  of  December,  1934,  what  your 
raw  sugar  cost  wTould  have  been  for  sugar  to  be  delivered 
from  May  to  September  of  that  year?  A.  No,  I  could  not. 
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Member  McDonald:  To  be  delivered  in  refined  form. 

By  Mr.  Halstead: 

Q.  To  be  delivered  in  refined  form?  A.  No,  I  could  not. 

Member  McDonald:  You  could  not  buy  raw  sugar  in 
September,  1934  for  delivery  in  April  or  May,  1935? 

The  Witness:  Not  the  actual  raw. 

By  Mr.  Halstead: 

Q.  If  Mr.  Freeman  or  Mr.  Luke  or  Balfour,  Guthrie  & 
Company  or  someone  having  to  do  with  the  sale  of  sugar 
in  the  United  States  had  advised  you  that  upon  the 
344  first  of  the  year  1935  that  they  had  made  a  sale  of 
refined  sugar  or  contracted  to  sell  refined  sugar  for 
delivery  between  May  and  December  of  1935,  would  you  in 
accordance  with  your  normal  practice  have  gone  out  and 
purchased  raw  sugar  to  use  in  refining  to  fill  that  contract? 
A.  No,  we  would  not  on  such  a  small  quantity. 

Q.  You  could  have  bought  raw  sugar  at  that  time  that 
wbuld  be  sufficient  to  take  care  of  producing  3500  bags  of 
refined  sugar  six  months  hence,  that  is,  you  could  not  have 
bought  the  actual  sugar,  could  you?  A.  I  could  have  bought 
the  actual  sugar  in  December. 

Q.  You  would  have  had  to  refine  it  at  once?  A.  In  small 
quantities,  and  kept  it  in  storage  until  it  was  to  refine  that 
sugar  for  delivery  in  the  United  States  as  specified  in  the 
contract. 

Q.  How  long  a  period  could  you  hold  the  raw  sugar  you 
had  bought  without  refining  it?  Hold  it  in  storage?  A. 
Several  months. 

i  Q.  One  month  or  six  months?  A.  Six  months. 

Q.  But  as  I  understand  your  answer,  it  was  not  your 
practice  to  buy  specific  sugars  for  a  contract  of  this  size? 
A.  The  transaction  that  you  have  in  mind  undoubtedly  is 
the  one  that  I  heard  discussed  this  morning.  I  would  con¬ 
sider  that  contract,  representing  an  isolated  case,  and 


345  where  the  quantity  was  only  3500  bags,  we  would 
probably  make  no  attempt  to  immediately  purchase 

the  raw  sugar  or  to  contract  for  raw  sugar  in  the  option 
market,  but  we  would  take  a  risk  on  the  trend  of  the  market 
and  let  time  determine  whether  or  not  the  transaction  would 
be  a  profitable  one  or  not. 

Q.  Do  I  correctly  understand  your  answer  to  mean  that 
this  would  be  regarded  as  a  speculation — the  sale  would  be 
regarded  as  a  kind  of  a  speculation?  A.  A  minor  specula¬ 
tion. 

Member  McDonald:  What  quantity  would  it  require  for 
you  to  do  otherwise?  You  say  this  is  too  small  a  quantity. 

The  Witness:  I  would  say  a  quantity  of  10,000  bags 
representing  500  tons  of  sugar  would  be  a  quantity  that 
would  give  us  some  concern  as  to  what  the  future  trend  of 
the  market  would  take. 

Member  McDonald:  In  that  case,  you  'would  protect 
yourself  by  buying  up  the  raw  for  the  future? 

The  Witness :  We  would. 

Member  McDonald:  Nothing  under  a  10,000  bag  sale? 

The  Witness:  No. 

Bv  Mr.  Halstead: 

Q.  Do  you  recall  the  operations  of  your  company  suffi¬ 
ciently  well  to  state  whether  you  were  operating  at  a  profit 
— whether  your  operations  for  the  fiscal  period  including 
the  first  part  of  1935,  that  is  the  fiscal  period  ending 

346  November  30,  1935,  whether  those  operations  were 
at  a  profit  or  at  a  loss? 

Mr.  Gambil:  We  object  to  that,  because  the  statement 
of  a  witness  unsupported  by  any  data,  I  do  not  think  would 
be  proper,  because  the  witness  does  not  have  any  data  from 
which  he  can  answer  the  question  with  any  degree  of  ac¬ 
curacy  except  an  offhand  statement. 

Member  McDonald:  The  pending  question  is  whether  he 
knows,  is  it  not;  not  what  he  knows  but  whether  he  knows 
whether  there  was  a  loss  or  a  profit.  Do  you  know? 
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The  Witness :  I  do  know. 

Member  McDonald :  That  is  an  answer  to  the  question. 
I  will  overrule  the  objection  if  you  want  that  point  passed 
upon. 

By  Mr.  Halstead : 

0 

Q.  Without  stating  what  the  profit  or  the  loss  was,  will 
you  state  "whether  that  was  a  profitable  year  in  which  the 
cbmpany  was  operating  at  a  profit  or  a  loss  ?  A.  The  public 
accountants  rendered  a  statement  for  a  period  which  ended 
on  November  30,  1935  to  show  that  the  company  had  op¬ 
erated  at  a  loss  for  that  period. 

Member  McDonald:  Those  w’ere  disinterested  account¬ 
ants? 

The  Witness :  Disinterested  public  accountants  rendering 
a  certified  report  acceptable  to  banks. 

Member  McDonald :  Does  the  record  show  exactly 
347  wTiat  the  fiscal  periods  were,  or  what  period  that 

i  was  that  was  embraced — I  think  you  said  14  months? 
Can  you  bring  that  out? 

Mr.  Halstead:  Yes,  your  Honor.  We  have  already  at¬ 
tached  to  our  claim  and  propose  to  introduce  in  evidence 
here,  the  letter  written  by  the  respondent’s  office,  and  which 
shows  the  fiscal  periods  and  also  the  operating  profits  dur¬ 
ing  these  periods,  and  my  question  was  more  or  less  pre¬ 
liminary,  just  as  a  part  of  this  examination,  because  this 
letter  shows  what  actually  happened  during  that  period. 

i Member  McDonald:  The  record  will  eventually  show 
then  what  those  periods  were,  and  which  one  embraced  a 
longer  time  than  the  others? 

Mr.  Halstead:  Y  es. 

Member  McDonald:  All  right. 

By  Mr.  Halstead: 

Q.  Mr.  Burgers,  I  ask  that  you  look  at  a  letter  addressed 
to  the  petitioner,  Insular  Sugar  Refining  Corporation,  dated 
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January  28, 1939  from  the  revenue  agent  in  charge  at  Balti¬ 
more,  Maryland,  and  ask  whether  it  is  a  letter  from  the 
Bureau  of  Internal  Revenue  dealing  with  the  income  taxes 
of  this  particular  petitioner?  A.  The  letter  dated  January 
28,  1939  bears  the  signature  of  the  Deputy  Commissioner 
of  Internal  Revenue,  and  attached  thereto  and  in  agreement 
with  the  statement  in  the  signed  letter  is  a  copy  of  a 

348  letter  unsigned,  but  apparently  addressed  to  the  In¬ 
sular  Sugar  Refining  Corporation  in  Manila  by  the 

same  Internal  Revenue  agent. 

Q.  Mr.  Burgers,  are  you  generally  familiar — without  be¬ 
ing  familiar  with  the  details — are  you  generally  familiar 
with  this  income  tax  case  in  which  this  letter  was  issued? 
A.  I  am  familiar  to  the  extent  that  I  know  the  representa¬ 
tive  in  Manila  of  the  internal  revenue  agent,  made  a 
thorough  examination  of  our  financial  records,  and  had  at 
his  disposal  all  the  necessary  records  signed  by  public  ac¬ 
countants  to  enable  him  to  compile  the  data  to  which  he  re¬ 
fers. 

Q.  And  this  letter  is  the  result  of  that  examination?  A. 
Apparently. 

Q.  Do  you  know  whether  it  is  the  result  or  not?  I  mean, 
do  you  know  whether  this  is  a  letter  written  in  that  income 
tax  case  covering  the  periods  that  wore  examined?  A. 
There  is  every  evidence  of  it. 

Member  McDonald :  Perhaps  Mr.  Maiden  will  agree  that 
it  is.  Is  there  any  doubt  about  it? 

Mr.  Maiden:  We  do  not  have  any  objection. 

Mr.  Gambil:  We  want  to  interpose  an  objection  so  that 
we  may  protect  ourselves  on  the  record. 

Mr.  Maiden:  As  to  the  authenticity  of  it,  we  do  not  ob¬ 
ject. 

Member  McDonald:  I  am  not  trying  to  get  you  to 

349  agree  to  its  admissibility  at  all.  But  he  is  trying  to 
get  the  document  identified.  There  is  no  question 

about  that,  is  there? 

Mr.  Maiden:  No. 
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Member  McDonald :  In  these  formal  matters,  let  us  see 
if  we  cannot  agree  on  them  and  pave  the  way  for  the  more 
serious  problems.  I  do  not  think  Mr.  Halstead  will  present 
anything  that  is  not  authentic.  So  if  you  can  agree  on  the 
record — is  this  the  original? 

Mr.  Halstead:  This  is  the  original  that  was  sent  to  me 
as  counsel  for  the  taxpayer. 

Member  McDonald:  Show  it  to  your  adversary  and 
see  if  you  cannot  agree  on  it. 

Mr.  Maiden:  We  agree  that  that  is  the  original. 

Mr.  Halstead:  The  photostat  attached  to  the  amended 
claim  is  a  photostat  of  this  letter. 

Bv  Mr.  Halstead: 

* 

Q.  Now,  Mr.  Burgers,  would  you  turn  to  Exhibit  F,  sheets 
1  and  2  of  the  schedules  attached  to  this  letter  and  state 
whether  this  does  or  does  not  confirm  your  own  recollec¬ 
tion  that  the  company  operated  at  a  loss  for  the  period 
from  October  1,  1934  to  November  30,  1935?  A.  The  state¬ 
ment  referred  to  shows  in  brackets  an  amount  represent¬ 
ing  the  total  net  income  for  the  period  covered  by  the  state¬ 
ment  of  pesos  113,5G6.14.  The  brackets  meaning  that  this 
amount  represents  a  loss. 

350  Q.  And  how  much  of  a  loss  is  that  in  dollars?  Does 
that  also  appear  there?  A.  Equal  to  a  loss  in  dollars 
of  $56,783.07. 

Mr.  Halstead:  I  ask  that  this  letter  be  received  in  evi¬ 
dence  and  that  an  opportunity  be  given  for  leave  to  sub¬ 
stitute  a  photostatic  copy. 

Member  McDonald:  Your  offer  embraces  that  entire 
document  ? 

Mr.  Halstead :  The  schedule  and  the  covering  letter. 

Mr.  Gambil :  If  your  Honor  please,  we  admit  the  genuine¬ 
ness  of  these  papers  which  arc  now  offered,  Exhibit  F  to 
the  claim.  We  object  to  their  admission  upon  the  ground 
that  they  contain  many  extraneous  matters  which  have  no 
bearing  on  the  question  whether  the  Insular  Sugar  Refining 


Corporation  did  or  did  not  shift  the  burden  of  the  process¬ 
ing  taxes  paid  by  it.  And  that  the  computations  do  con¬ 
tain  immaterial  and  irrelevant  matters  to  the  issue  in  this 
case. 

Member  McDonald:  Objection  overruled.  It  is  received 
as  Exhibit  25.  Is  it  satisfactory  to  the  respondent  for  a 
photostatic  copy  to  be  substituted  for  the  original  docu¬ 
ment  offered? 

Mr.  Gambil:  We  have  no  objection  to  that.  Let  the 
record  note  an  exception  for  our  protection. 

(Petitioner’s  Exhibit  No.  25  received  in  evidence.) 

351  Bv  Mr.  Halstead: 

Q.  Mr.  Burgers,  when  the  hearing  was  concluded 
yesterday,  you  were  testifying  from  certain  ledgers.  I  ask 
you  to  again  turn  your  attention  to  account  No.  5101  in  the 
ledger  covering  the  period  from  October  31,  1932,  until 
September  30, 1932,  and  state  what  that  account  is?  A.  The 
account  is  entitled  “Raw  sugar  costs,  purchases  of  raw 
sugar.” 

Q.  I  incorrectly  stated  the  beginning  of  that  account. 
A.  The  first  entry  is  dated  October  1,  1932. 

Q.  I  believe  you  testified  yesterday  that  that  contained 
the  entry  showing  the  total  amounts  paid  for  raw  sugar 
purchases  for  the  period  which  it  covered,  is  that  correct? 
A.  It  shows  a  total  cost  of  raw  sugar  purchased  for  the 
period  including  the  cost  of  commissions  payable  to  brokers 
who  made  the  purchase  possible. 

Q.  In  other  Avoids,  it  includes  the  price  paid  for  raw 
sugar  plus  certain  other  items  that  are  listed,  is  that  Avhat 
your  answer  intends?  A.  Yes. 

Mr.  Halstead:  To  shorten  this  proceeding,  if  I  may  I 
would  like  to  offer  all  of  these  raw  sugar  ledger  sheets  as 
one  exhibit,  and  I  want  to  say  that  the  respondent  has  had 
a  photostatic  copy  of  this  record  for  well  over  a  year.  It 
was  originally  photographed  in  the  presence  or  after 
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352  being  initialed  by  a  representative  of  the  respondent 
at  Manila,  and  to  avoid  the  checking  out  and  keeping 

going  through  the  page  one  by  one,  I  would  like  to  make 
the  whole  offer  subject  to  check  against  their  own  copy 
which  they  have  in  their  files. 

Member  McDonald:  Is  there  any  objection? 

Mr.  Maiden:  No  objection. 

1  Member  McDonald:  Then  that  entire  account  will  be 
received  as  Exhibit  26.  How  many  pages  will  that  embrace 
in  photostatic  form? 

Mr.  Maiden:  Mr.  Halstead,  the  last  exhibit  offered  in 
evidence  by  you  was  subject  to  check  with  our  accountants? 
Member  McDonald:  Do  you  mean  Exhibit  25? 

Mr.  Maiden:  Those  ledger  sheets.  The  one  which  they 
have  offered. 

Mr.  Halstead:  Of  course.  Actually,  it  is  a  photograph 
of  those  sheets  that  you  have.  This  present  exhibit  com¬ 
prises  17  sheets. 

Member  McDonald:  Is  there  any  objection  to  the  sub¬ 
stitution  of  photostats  for  the  original? 

Mr.  Maiden:  No. 

Member  McDonald:  Received  in  evidence  as  Petitioner’s 
Exhibit  26. 

1  (Petitioner’s  Exhibit  26  was  received  in  evidence.) 

Mr.  Halstead:  I  would  like  to  renew  my  offer  at  this 
time  of  the  basis  of  the  testimony  of  Mr.  Burgers 

353  yesterday,  and  on  the  basis  of  the  evidence  in  these 
ledgers,  and  renew  my  offer  of  the  local  market  prices 

for  raw  sugar  in  the  Philippines,  gotten  out  by  the  Bureau 
of  Commerce  of  the  Department  of  Agriculture  of  the  Com¬ 
monwealth  of  the  Philippine  Islands,  and  certified  to  by  the 
Chief  of  the  Trade  Relations  Division  of  that  department. 
•  ••••••••• 

1  Member  McDonald :  It  is  received  on  consent  as  Exhibit 
17  in  evidence. 
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356  (Petitioner’s  Exhibit  17  was  received  in  evidence.) 
By  Mr.  Halstead : 

Q.  Now,  will  you  look  at  Petitioner’s  Exhibit  17,  and 
state  whether  it  show's  different  quotations  for  sugar  for 
domestic  consumption  and  raw  sugar  for  export?  A.  Yes, 
it  does. 

Q.  Will  you  look  through  this  exhibit  thoroughly  and 
state  whether  that  difference  existed  during  the  entire 
period  or  only  for  a  portion?  A.  I  find  no  quotations  for 
Manila  local  consumption  of  sugar  for  the  period  July  1, 
1932  to  October  24,  1933,  and  again  from  October  30,  1933, 
to  April  24,  1934.  I  also  find  that  there  are  some  periods  j 
during  which  no  market  is  indicated  for  Manila  sugar 
available  for  export. 

Q.  Now,  Mr.  Burgers,  are  you  able  to  state  wdiy  in  some 
periods  you  have  quotations  for  export  and  in  some  pe¬ 
riods  none?  A.  There  are  periods  in  the  Philippines  that 
all  export  sugar  has  been  disposed  of,  and  that  trading 
in  export  sugar  comes  to  a  standstill  until  sugar  for  the 
next  crop  is  available. 

Q.  As  to  the  sugar  for  domestic  consumption,  you  have 
stated  that  the  quotations  of  that  as  a  separate  item  begin 
in,  I  think,  October,  1933.  Can  you  explain  the  rea- 

357  son  for  that?  A.  The  first  period  covered  by  this 
report  coincides  with  a  period  in  the  Philippines 

wrhen  our  sugar  wras  exportable  sugar,  when  there  were  no 
quota  restrictions,  therefore  the  purchasers  of  sugar  in¬ 
tended  for  local  consumption  had  to  pay  the  export  price, 
otherwise  sugar  would  have  been  exported. 

Member  McDonald:  Therefore  it  w’as  all  on  the  one 
basis? 

The  Witness :  All  on  the  one  basis. 

Member  McDonald:  I  still  do  not  understand  after  the 
quotas  were  put  into  effect  how  the  owner  of  the  raw  sugar 
who  wanted  to  sell  it  would  fix  a  price  if  the  refined  was 
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going  into  local  consumption,  or  another  price  if  the  re¬ 
fined  was  going  into  export  consumption.  How  did  he 
know  and  how  did  he  have  any  control  over  it? 

The  Witness:  To  make  that  clear,  I  will  explain  how 
the  administration  segregated  sugar  into  domestic  and 
export  sugar. 

Member  McDonald:  What  administration  do  you  mean? 

The  Witness:  I  mean  the  authorities  which  adminis¬ 
tered  the  A.A.A.  act  in  the  Philippine  Islands.  It  was  first 
the  authority  of  the  Governor  General,  and  later  when  the 
Commonwealth  was  inaugurated,  it  became  the  authority 
of  the  president  of  the  commonwealth. 

Each  planter  has  assigned  to  him  a  specific  quota  of 
sugar  which  he  could  produce  either  for  export  or  for  local 
consumption. 

358  Member  McDonald:  Or  both? 

The  Witness:  Or  both.  When  I  say  4 ‘produce,” 
I  mean  to  say  the  planter  knew  before  he  planted  his  cane 
that  the  sugar  produced  from  that  cane  would  apply  to 
specific  quantities  of  either  export  or  domestic  sugar  or 
both.  When  the  sugar  was  milled,  the  planter  would  re¬ 
ceive  from  the  mill  a  warehouse  receipt  for  that  sugar  to 
which  was  attached  a  permit  signed  by  a  Government  rep¬ 
resentative  at  the  mill,  and  this  permit  identified  the  sugar. 

We  as  purchasers  of  export  sugar  paying  an  export  price 
for  such  sugar  would  insist  on  receiving  this  sugar  permit. 

Member  McDonald:  Let  me  interrupt  you.  Was  that 
permit  evidence  of  the  compliance  of  the  grower  to  his  par¬ 
ticular  allotment? 

The  Witness :  Yes,  the  grower  could  not  receive  permits 
for  a  greater  quantity  of  sugar  than  his  quota  called  for. 

Member  McDonald:  Was  his  allotment  made  in  terms  of 
pounds  or  acres? 

The  Witness:  Acres. 

Member  McDonald:  Pounds  of  production  of  the  raw 
sugar? 

The  Witness :  Pounds  of  production  of  the  raw  sugar. 
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Member  McDonald :  If  a  man  was  allotted  a  production 
of  1,000  pounds  and  he  took  more  than  that  cane  to  the 
warehouse,  he  nevertheless  would  get  a  permit  from  the 
warehouse  for  only  1,000  pounds? 

359  The  Witness:  Yes. 

Member  McDonald:  What  happened  to  the  other 
raw  sugar  over  that  amount? 

The  Witness :  In  most  cases,  the  cane  was  destroyed  be¬ 
fore  the  sugar  was  produced  from  the  cane.  In  the  other 
cases  where  one  planter  would  have  an  excess  of  cane  and 
the  other  planter  would  have  a  shortage,  there  was  a 
method  of  interchange  between  the  two.  But  there  was  one 
year  when  a  great  deal  of  cane  w’as  grown  in  the  Philip¬ 
pine  Islands  which  was  never  milled. 

Member  McDonald:  Because  they  knew  that  it  would 
produce  more  than  they  were  allowed  to  produce? 

The  Witness:  Yes. 

Member  McDonald:  At  all  events,  you  as  a  refiner  of 
export  sugar,  when  you  wanted  to  buy  export  sugar,  you 
got  a  corresponding  permit  for  the  sugar? 

The  Witness:  Yes. 

Member  McDonald :  Which  had  the  effect  of  validating 
the  production  of  that  raw  sugar? 

The  Witness :  For  export. 

Member  McDonald:  Under  the  allotment  provision? 

The  Witness :  Yes,  your  Honor.  We  would  in  turn  sur¬ 
render  the  export  raw  sugar  permits  to  the  proper  au¬ 
thorities  and  receive  in  exchange  for  107  pounds  of  raw 
sugar  represented  by  those  permits,  a  permit  to  ex- 

360  port  100  pounds  of  refined  sugar,  the  difference 
being  the  refining  loss,  and  it  was  impossible  for  us 

to  put  refined  sugar  on  a  steamer  for  export  until  we  hadl 
surrendered  to  the  customs  authorities  the  export  permit 
for  such  refined  sugar. 

In  the  case  of  domestic  sugar,  the  Government  authori¬ 
ties  placed  upon  us  the  burden  of  surrendering  the  domes-! 
tic  permits  obtained  with  the  sugar  and  showing  by  our 
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production  records  that  all  the  sugar  we  refined  and  sold 
for  domestic  consumption  was  covered  by  a  permit  given 
to  the  planter. 

Member  McDonald:  Did  that  kind  of  a  permit  differ 
from  the  other  kind  of  a  permit  given  to  the  planter? 

The  Witness:  Yes. 

Member  McDonald :  Did  that  mean  that  at  the  time  the 
planter  applied  for  a  permit,  he  had  to  make  a  choice  as 
to  whether  he  was  going  to  produce  domestic  consumption 
sugar  or  export  sugar? 

The  Witness:  No,  the  planter  was  given  a  permanent 
allotment  of  a  portion  of  the  existing  export  quota  and 
domestic  quota.  They  were  two  separate  allotments. 

Member  McDonald:  Then  he  would  be  given  a  permit 
to  produce  X  quantity  of  export  sugar  and  Y  quantity  of 
domestic  consumption  sugar? 

The  Witness :  Yes,  your  Honor. 

Member  McDonald:  And  he  could  exceed  the  one  and 
go  under  the  other  except  of  course  that  the  excess 
361  could  not  be  marketed? 

The  Witness:  He  would  ordinarily  when  export 
sugar  was  worth  more  than  domestic  sugar,  he  would  first 
fill  his  export  quota,  and  with  the  balance  of  his  cane  at¬ 
tempt  to  fill  in  with  the  domestic  quota.  That  condition 
generally  prevailed. 

Member  McDonald:  I  think  I  understand  that.  Had 
you  finished? 

The  Witness:  Yes,  sir. 

By  Mr.  Halstead: 

Q.  Mr.  Burgers,  will  you  examine  Petitioner’s  Exhibit 
17  again,  and  state  whether  or  not  the  Philippine  price  for 
raw  sugar  was  always  lower  or  was  sometimes  higher  than 
the  price  for  raw  sugar  for  export?  You  might  refer  to 
specific  prices  in  making  your  answer.  A.  I  find  that  on 
May  2, 1934,  export  sugar  was  quoted  at  6  pesos  per  picul, 
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and  local  consumption  sugar  was  quoted  at  5  pesos  to  5.25 
per  picul.  I  find  that  on  March  1,  1935,  export  sugar  was 
quoted  at  7  pesos  per  picul,  and  local  consumption  sugar 
at  8  pesos  to  8.10  per  picul,  indicating  that  there  was  no 
permanent  relationship  between  the  two. 

Member  McDonald :  That  was  not  your  question,  was  it? 

Mr.  Halstead :  I  have  forgotten  exactly  what  I  did  ask 
in  that  connection.  May  I  ask  that  it  be  read? 

(Record  is  read.) 

362  By  Mr.  Halstead: 

Q.  As  I  understand  your  answer,  it  was  sometimes  lower 
and  was  sometimes  higher. 

Member  McDonald :  I  did  not  get  that.  However,  I  can 
read  the  record  later.  If  it  is  clear  to  you,  it  is  satisfactory 
to  me.  I  understand  the  question  to  be,  was  the  raw  sugar 
price  for  local  consumption  sugar  always  lower  than  the 
raw  sugar  price  for  export  sugar,  or  did  it  sometimes  reach 
the  same  or  go  higher?  It  was  always  lower,  was  it  not? 

The  Witness:  No,  I  have  cited  two  cases;  one  where  it 
was  lower  and  the  other  where  it  was  higher. 

Member  McDonald:  Then  I  am  sorry  I  did  not  follow  it.  I 

Mr.  Halstead:  I  think  the  record  will  show  that  domestic 
sugar  was  bringing  something  over  8  pesos,  and  the  export 
sugar  was  7. 

Member  McDonald :  I  beg  your  pardon.  Let  me  go  back 
to  what  I  was  asking  you  a  moment  ago.  You  have  told 
us  what  happens  in  the  first  instance  where  you  wanted 
to  buy  sugar  for  export  purposes.  Now,  suppose  that  your 
refinery  was  refining  for  domestic  consumption  purposes, 
what  did  you  do?  I  am  talking  now  about  this  allotment 
and  the  grower’s  permit,  and  so  forth? 

The  Witness:  We  had  ourselves  a  definite  export  quota 
allotment. 

Member  McDonald :  Did  you  have  a  definite  local 

363  The  Witness:  Our  company  did. 
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Member  BcDonald :  Did  you  have  a  definite  local 
consumption  quota? 

The  Witness:  No. 

Member  McDonald:  There  were  those  quotas,  were 
there  not? 

The  Witness :  The  planters  possessed  quotas. 

Member  McDonald :  For  production  purposes.  But  was 
there  not  also  quotas  for  marketing  purposes  in  the 
Islands? 

The  Witness :  No,  they  were  one  and  the  same.  Nothing 
could  be  marketed  which  was  not  produced,  and  the  limit 
was  placed  on  the  production. 

Bv  Mr.  Halstead: 

V 

Q.  The  sugar  refiners  had  no  restriction  on  the  amount 
of  local  sugar  they  sold,  except  that  it  should  have  a 
grower’s  permit  to  show  that  it  was  sugar  for  local 
consumption,  is  that  what  you  mean  to  say?  A.  Yes.  We 
had  no  limit  ourselves  placed  on  the  domestic  sugar  we 
could  market  in  the  form  of  refined  sugar,  as  long  as  we 
used  raw  sugar  which  was  identified  as  being  domestic 
sugar. 

Member  McDonald:  Would  there  be  anything  to  prevent 
your  buying  more  raw  than  you  needed  for  your  export 
quota,  and  turning  the  excess  into  the  domestic  market  in 
refined  form? 

The  Witness:  No,  but  if  the  export  sugar  was 
364  higher  priced  than  domestic  sugar,  we  could  not 
carry  out  such  an  operation  -without  a  loss. 

Member  McDonald:  Why  not?  In  some  cases  you  have 
just  told  us,  domestic  price  was  higher  than  export  price? 
Suppose  you  got  one  of  those  times? 

The  Witness:  Our  own  operations  were  under  Govern¬ 
ment  supervision,  and  it  was  incumbent  upon  us  to  show 
the  exact  amount  of  domestic  consumption  sugar  pur¬ 
chased — 

Member  McDonald  (interposing) :  For  that  purpose? 
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The  Witness:  For  that  purpose,  and  we  refined  and 
marketed. 

Member  McDonald :  You  answer  my  question  by  saying 
that  you  might  have  done  it,  but  if  you  had,  you  would 
have  violated  the  rules  and  regulations  governing  your 
industry? 

The  Witness:  Yes. 

Member  McDonald:  Physically,  it  was  possible? 

The  Witness:  Yes.  We  would  have  been  subject  to  a 
fine. 

Member  McDonald:  I  understand. 

By  Mr.  Halstead: 

Q.  Mr.  Burgers,  was  there  any  other  factor  besides 
these  quotas  that  affected  the  price  relation  between  sugar 
for  domestic  consumption  and  export  sugar?  A.  The 
price  of  export  sugar  was  controlled  by  the  New  York 
market  values  of  that  sugar. 

Q.  You  are  referring  now  to  the  export  raws? 
365  A.  Export  raws.  And  the  price  of  domestic  raw 
sugar  was  controlled  by  the  law  of  supply  and 
demand. 

Q.  In  the  Philippines  or  in  the  world  market?  A.  In  the 
Philippines,  exclusively. 

Q.  Mr.  Luke  testified  this  morning  that  in  some  instances 
the  Philippine  producers  would  not  sell  their  crops  at  the 
New  York  price  if  they  did  not  like  the  price.  Is  that 
your  understanding  of  the  situation?  A.  That  applies  to 
the  raw  producers  able  to  finance  their  sugar  until  such  a 
time  as  they  felt  the  market  was  ripe  for  them  to  sell.  It 
may  not  apply  to  the  small  planter  who  from  week  to  week 
needed  money  and  would  sell  his  sugar  at  the  best  market 
of  the  day — 

Member  McDonald  (interposing) :  Under  economic  pres¬ 
sure? 

The  Witness:  Under  economic  pressure. 
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By  Mr.  Halstead : 

Q.  Mr.  Burgers,  can  you  state  whether  the  amount  of 
sugar  which  you  exported  and  the  amount  of  sugar  which 
you  sold  in  the  local  market  were  closely  in  the  same  pro¬ 
portion  each  month  or  whether  you  would  sell  a  greater 
proportion  one  month  in  the  United  States  and  a  lesser 
amount  in  the  Philippines,  and  a  month  or  two  later  the 
situation  'would  be  reversed?  A.  As  I  understand  the 
question,  it  pertains  only  to  sales  and  not  to  produc¬ 
tion? 

366  Q.  Let  me  change  the  question  to  say,  sell  in  the 
local  market  or  export?  Taking  the  production  of 

several  different  months,  would  there  be  a  fixed  percentage 
of  that  production  used  for  domestic  sales,  and  a  fixed 
percentage  exported  each  month,  or  would  the  relation 
between  the  two  vary?  A.  The  relation  between  the  two 
would  vary  a  great  deal. 

Member  McDonald :  Why  was  that  ? 

The  Witness:  The  sale  of  refined  sugar  in  the  Philip¬ 
pine  market  was  fairly  constant,  except  that  the  volume 
was  small,  and  individual  large  contracts  for  either  the 
Army  or  Navy  requirements  might  cause  a  substantial 
variation  from  one  month  to  the  next. 

Member  McDonald:  In  the  price? 

The  Witness:  In  the  sales  volume.  As  regards  price, 
the  price  of  our  refined  sugar  in  the  Philippine  market 
corresponded  very  closely  to  the  cost  of  the  raw  sugar  in 
the  Philippine  market  at  that  same  period.  Except  for 
Army  and  Navy  contracts,  our  Philippine  business  was  an 
over-the-counter  business,  so-called.  We  would  sell  what 
we  could  during  any  particular  day. 

Member  McDonald:  Did  the  per  capita  consumption 
have  much  variation? 

The  Witness:  Not  a  great  deal.  Attempts  made 

367  by  the  Philippine  Government  from  time  to  time 
to  increase  the  production  had  very  little  effect. 

Member  McDonald:  To  increase  production? 
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The  Witness:  To  increase  consumption,  had  very  little 
effect.  J 

Member  McDonald:  Then  your  variation  in  demand  1 
would  come  from  these  large  purchasers  for  the  military 
service  to  a  large  extent? 

The  Witness:  Yes,  to  a  large  extent.  In  the  United 
States,  the  sale  of  refined  sugar  is  in  many  respects  sea¬ 
sonal,  especially  on  the  Pacific  Coast.  When  the  fruit 
crops  are  ripe,  they  call  for  a  large  volume  of  refined  sugar,  j 
and  where  some  of  the  sugar  may  have  been  sold  far  in 
advance  of  requirements,  yet  there  are  sufficient  factors 
at  play  to  make  the  sales  volume  of  refined  sugar  on  the 
Pacific  Coast  a  very  irregular  affair.  The  fluctuation  in 
our  warehouse  stocks  is  the  best  evidence  of  that.  There 
were  periods  when  we  would  have  half  a  million  bags  of  I 
sugar  in  the  warehouse  undelivered,  as  there  were  times  i 
when  we  cut  that  quantity  down  to  80,000  or  100,000  bags. 

I  would  like  to  emphasize  that  during  all  the  operation 
under  review,  there  was  never  any  time  that  Insular 
would  not  have  available  stocks  on  the  Pacific  Coast  for 
immediate  delivery,  so  that  Insular  was  in  effect  able  to 
from  day  to  day  anticipate  such  a  business  as  was 
268  available  on  the  basis  of  prices  which  we  have 
heard  discussed  this  morning,  and  which  we  know 
were  controlled  by  competition  on  the  Pacific  Coast. 

I  emphasize  this  fact  because  in  my  personal  opinion, 
if  a  merchant  is  a  constant  seller  at  the  best  obtainable 
price  he  can  get  from  day  to  day  of  a  commodity,  a  resume 
of  his  own  operations  will  form  a  very  close  analysis  of  | 
the  market  values  of  the  commodity  during  the  period  of 
his  operations. 

Member  McDonald:  Perhaps  you  had  better  tell  us,| 
for  the  sake  of  the  record,  how  much  is  picul  of  sugar?! 

The  Witness :  A  picul  of  sugar  is  a  140  pounds,  approxi¬ 
mately,  and  there  are  16  piculs  to  a  long  ton,  approximately 
1,666  piculs  to  100  long  tons  exactly,  so  purposes  of  approx¬ 
imation  and  quick  figuring,  a  picul  is  1-16  of  a  long  ton. 
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Mr.  Maiden:  Why  don’t  we  get  the  correct  weight  for  a 
picul  ? 

The  Witness :  It  is  139.46  pounds  or  63.25  kilo. 

Member  McDonald:  We  will  take  a  five-minute  recess. 

(Whereupon,  a  short  recess  is  taken,  after  which  the 
hearing  is  resumed.) 

By  Mr.  Halstead: 

i  Q.  Mr.  Burgers,  can  you  state  whether  there  was  an 
inventory  of  sugar  on  hand  in  the  Philippine  Islands  at 
the  end  of  September,  1932? 

Member  McDonald:  In  his  company  or  all  companies? 

By  Mr.  Halstead: 

369  Q.  Belonging  to  the  taxpayer.  A.  I  have  before 
me  a  report  which  shows  that  there  were  on  hand 
in  the  Philippine  Islands  on  September  30,  1932,  in  one 
location  5,526  bags,  and  in  another  location,  19,802  bags. 

Q.  Will  you  state  what  that  document  is  that  you  are 
referring  to?  A.  It  is  a  report  on  audit  for  the  six  months 
ended  September  30,  1932,  by  Haskins  &  Sells. 

Member  McDonald:  The  figures  you  have  just  men¬ 
tioned  is  sugar  belonging  to  Insular? 

The  Witness:  Yes. 

By  Mr.  Halstead: 

Q.  And  is  that  the  report  on  the  operations  of  what 
company?  A.  On  the  operations  of  Insular  Sugar  Refining 
Corporation. 

Q.  And  was  that  a  report  prepared  for  you  as  manag¬ 
ing  director  of  the  company?  A.  It  was  a  report  primarily 
intended  for  the  stockholders,  of  whom  I  was  one. 

Q.  And  where  was  it  prepared?  A.  In  Manila. 

Q.  And  the  firm  of  Haskins  &  Sells  that  prepared  it 
had  an  office  in  Manila?  A.  Yes. 
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370  Q.  Now,  Mr.  Burgers,  can  you  state  whether  there 
was  any  production  of  refined  sugar  by  the  refineries 

of  Insular  during  the  month  of  September,  1932?  A.  No, 
there  was  not. 

Q.  Have  you  a  record  there  from  which  you  can  state 
what  the  production  was  by  your  corporation  during  the 
month  of  October,  1932?  A.  Yes. 

Q.  What  record  is  that  that  you  are  referring  to?  A. 
It  is  the  daily  record  of  refinery  production. 

Q.  Beginning  on  what  day?  A.  Beginning  on  October 
28,  1932. 

Q.  And  is  that  the  first  day’s  production  in  that  par¬ 
ticular  month?  A.  That  is  the  first  day  of  operation  dur¬ 
ing  that  particular  month. 

Q.  And  how  much  sugar  was  produced  during  the  cal¬ 
endar  month  of  October,  1932?  A.  A  total  of  4,069  bags. 

Mr.  Halstead:  If  your  Honor  please,  rather  than  wade 
through  these  production  reports,  I  think  we  can  prob¬ 
ably  stipulate  as  to  the  amount  of  the  production  of  the 
months.  It  has  been  checked  by  the  respondent’s  repre¬ 
sentative  in  the  Philippines,  and  another  question 

371  will  arise  in  that  connection,  which  I  think  we  can 
probably  work  out  together  and  stipulate  after  the 

hearing  as  to  the  division  of  the  production  between  sugar 
used  in  local  consumption  and  sugar  used  in  the  United 
States.  We  have  the  material  in  the  record  to  show  that 
division,  but  the  compilation  of  it  into  a  schedule  is  a  good- 
sized  job,  and  I  think  counsel  will  agree  that  we  can  do 
that  best  after  the  hearing. 

I  just  wanted  to  show  this  first  month  as  an  illustration 
of  how  the  records  were  kept  and  how  complete  our  infor¬ 
mation  was  on  the  subject. 

Member  McDonald:  That  is  satisfactory  to  me.  Just 
don’t  get  yourself  into  the  position  of  not  having  the 
witness  available  in  case  you  cannot  agree. 

Mr.  Halstead:  In  case  we  should  not  be  able  to  agree, 
I  will  have  to  produce  the  witness  at  another  time. 
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Mr.  Gambil:  I  am  sure  that  we  will  agree. 

Member  McDonald:  Very  well. 

Mr.  Halstead :  I  might  offer  this  book  in  evidence  to  the 
extent  of  these  first  four  pages,  and  ask  leave  to  substitute 
photostatic  copies,  simply  as  an  illustration  of  the  records 
that  were  kept  of  the  production. 

Member  McDonald:  Is  there  any  objection? 

Mr.  Gambil:  No  objection. 

Mr.  Halstead:  These  are  the  first  four  pages  of  the 
daily  Bambon  office  report. 

372  By  Mr.  Halstead: 

Q.  In  that  connection,  Mr.  Burgers,  will  you  re¬ 
view  briefly  the  refineries  that  this  petitioner  used,  that  is 
state  whether  or  not  the  petitioner  had  more  than  one  re¬ 
finery,  and  whether  they  have  been  operated  all  at  the 
same  time,  and  so  forth? 

Member  McDonald:  Don’t  you  think  we  had  better 
complete  the  marking  of  those  four  pages  before  that 
question  is  answered? 

Mr.  Halstead:  Yes. 

Member  McDonald:  The  first  four  pages  are  received 
as  Petitioner’s  Exhibit  27,  with  permission  to  substitute 
photostatic  copies. 

(Petitioner’s  Exhibit  No.  27  was  received  in  evidence.) 

Mr.  Halstead:  Now,  I  will  ask  the  reporter  to  repeat 
the  question. 

(Question  is  read.) 

i  The  Witness:  We  operated  a  refinery  at  Bambon,  a 
small  town  located  about  60  miles  north  of  Manila.  We 
moved  this  refinery  to  Manila  during  the  period,  as  I 
recall,  from  November,  1934  to  March,  1935.  During  1934, 
we  also  operated  for  a  short  period  a  small  refinery  which 
we  leased,  known  as  the  Malabon  refinery. 
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Member  McDonald:  Where  was  that? 

The  Witness:  Located  just  outside  of  the  city 

373  limits  of  the  City  of  Manila.  Those  were  the  only 
refineries  which  were  operated  by  Insular  Sugar  Re¬ 
fining  Corporation  during  the  period. 

By  Mr.  Halstead: 

Q.  Where  is  Mandaleon?  A.  Mandaleon  is  a  small 
town  just  outside  of  the  City  of  Manila  where  we  moved 
our  Bambon  refinery. 

Q.  It  is  in  effect  in  Manila?  A.  Just  outside  of  the  city 
limits. 

Member  McDonald:  In  connection  with  Exhibit  17,  does 
this  first  column  referring  to  Iloilo  prices  have  anything 
to  do  with  this  case? 

The  Witness:  Except  that  the  Iloilo  price  is  nearly 
always  identical  with  the  Manila  price. 

Member  McDonald:  But  you  had  no  business  in  Iloilo, 
did  you? 

The  Witness:  No,  I  did  not. 

Member  McDonald:  Is  it  your  notion,  Mr.  Halstead,  that 
I  can  disregard  those  quotations? 

Mr.  Halstead:  Yes.  It  came  as  part  of  the  original 
official  record. 

Member  McDonald:  I  wondered  whether  there  was  anv 
part  in  that  for  me  to  consider. 

Mr.  Halstead:  I  know  of  no  connection  with  this  case. 

By  Mr.  Halstead. 

374  Q.  Did  Insular  ever  sell  any  sugar  that  came  from 
Iloilo?  A.  No.  As  I  explained  yesterday,  the  sugar 

produced  in  the  Philippine  Islands  was  produced  princi¬ 
pally  from  two  islands,  the  Island  of  Luzon  with  the  port  of 
Manila  as  the  principal  port  of  export,  and  the  Island  of 
Negros  with  Iloilo  as  the  principal  port  of  export. 


Member  McDonald:  You  did  not  export  any  sugar  from 
Iloilo? 

The  Witness :  No,  we  were  not  interested  in  Iloilo  at  all. 
By  Mr.  Halstead : 

Q.  Mr.  Burgers,  turning  your  attention  to  Petitioner’s 
Exhibit  25,  will  you  state  whether  the  books  of  the  taxpayer 
for  the  year  1936  and  particularly  for  the  first  six  months  of 
1936,  contain  substantially  the  same  information  as  set 
forth  in  that  report  of  the  revenue  agent?  A.  I  find  no 
statement  here  for  1936. 

Q.  Mr.  Burgers,  the  question  I  asked  you  was  whether 
similar  figures  could  be  compiled  from  the  books  of  Insular 
for  the  1936  period,  similar  to  those  set  forth  in  this  exhibit? 
A.  Yes. 

Q.  I  hand  you  a  report  purporting  to  be  an  accountant’s 
report  and  ask  if  you  will  state  what  it  is?  A.  This  is 
375  a  report  prepared  by  Clark  &  Larkin. 

Q.  Who  are  Clark  &  Larkin?  A.  Public  account¬ 
ants. 

Q.  Who  was  this  report  prepared  for?  A.  Covering  a 
report  on  the  operations  of  the  Insular  Sugar  Refining 
Corporation  for  the  six  months  ended  May  31, 1936. 

Q.  Was  that  report,  like  the  report  of  Haskins  &  Sells 
that  you  have  referred  to  previously,  prepared  for  the  In¬ 
sular  Sugar  Refining  Corporation  and  its  stockholders?  A. 
Haskins  &  Sells  closed  their  Manila  office,  and  their  busi¬ 
ness  was  taken  over  by  the  firm  of  Clark  &  Larkin,  who  in 
the  preparation  of  their  report  followed  the  same  methods 
that  Haskins  &  Sells  had  been  using  in  the  preparation  of 
the  previous  reports. 

Mr.  Halstead:  If  your  Honor  please,  I  would  like  to  offer 
at  this  time  a  schedule  of  the  operations  of  the  petitioner  for 
the  period  ending  May  31,  1936,  taken  from  this  Clark  & 
Larkin  report,  subject  to  check  by  respondent’s  counsel.  If 
they  would  like  to  have  me,  I  will  offer  the  Clark  &  Larkin 
report  in  evidence. 
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Mr.  Maiden:  Is  this  taken  from  Clark  &  Larkin’s  report? 
Mr.  Halstead:  Yes. 

Member  McDonald:  It  is  a  verbatim  copy  of  same,  is 
it  not? 

Mr.  Halstead:  No,  it  is  not  a  verbatim  copy;  it  is  a 

376  summary  of  certain  figures. 

Mr.  Maiden:  Does  this  summary  appear  in  Clark 
&  Larkin’s  report? 

Mr.  Halstead:  May  we  have  a  recess  of  a  minute  or  two 
on  this? 

Member  McDonald:  Yes. 

(Whereupon,  a  short  recess  is  taken  after  which  the 
hearing  is  resumed.) 

Mr.  Halstead :  We  offer  this  schedule  in  evidence  subject 
to  check  by  respondent’s  accountants,  and  also,  of  the  orig¬ 
inal  report  to  show  that  it  is  accurately  taken  from  this 
report. 

Member  McDonald:  Any  objection? 

Mr.  Maiden:  No  objection. 

Member  McDonald:  It  will  be  received  in  evidence  and 
marked  Petitioner’s  Exhibit  2S. 

(Petitioner’s  Exhibit  No.  2S  was  received  in  evidence.) 

By  Mr.  Halstead  : 

Q.  Will  you  look  at  this  book  and  state  what  it  is,  Mr. 
Burgers?  A.  The  general  ledger  of  the  Insular  Sugar  Re¬ 
fining  Corporation  from  February  1,  1036  to  November  30, 
1936. 

Q.  Will  you  turn  to  account  No.  2104  and  state  what  it  is? 
A.  The  account  is  headed  Profit  and  Loss. 

377  Q.  What  period  does  it  cover?  A.  From  Feb¬ 
ruary  1,  1936  to  November  30,  1936. 

Q.  Does  that  account  show  a  figure  for  your  profits  for 
the  period  ending  May  31,  1936?  A.  If  it  does,  the  figure 
should  be  comparable  with  the  report  of  Clark  &  Larkin. 
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Q.  Will  you  see  if  you  can  find  the  entry,  if  there  is  one, 
showing  the  operation  profit?  A.  I  find  the  figure  in  the 
Clark  &  Larkin  report  showing  net  income  for  the  period 
of  Pesos  260,251.86. 

Member  McDonald:  What  period  does  that  cover? 

The  Witness:  That  was  for  a  period  of  six  months  ended 
May  31,  1936. 

By  Mr.  Halstead : 

Q.  Do  you  find  the  corresponding  figure  on  the  Profit 
and  Loss  Account  of  the  general  ledger  of  the  petitioner, 
or  approximately  a  corresponding  figure?  A.  I  find  an 
approximately  corresponding  entry  on  May  31  showing 
a  credit  in  the  Profit  and  Loss  Account  of  pesos  243,615.71. 

Q.  Now,  Mr.  Burgers,  would  you  look  at  this  account  No. 
2104.  Will  you  explain  what  the  difference  is  between  the 
figure  shown  in  the  Clark  &  Larkin  report  and  the  figure 
shown  in  the  General  Ledger?  A.  The  difference 
378  in  amount  of  pesos  is  17,436.16,  and  represents  sur¬ 
plus  charges  deductible  from  that  income. 

Q.  Will  you  describe  those  surplus  charges,  so  the  record 
will  show  what  they  are?  A.  They  are  compromised 
taxes  paid  on  the  inventories  in  the  United  States  for  the 
years  1933  to  1935,  inclusive,  adjustment  of  accrued  leave 
of  Mr.  Early,  the  company’s  share  in  the  expenses  in¬ 
curred  in  Washington  in  the  prior  period,  the  difference 
between  the  inventory  of  Manila  value  of  1,000  bags  trans¬ 
ferred  by  Balfour,  Guthrie  to  Refined  Syrups. 

Q.  The  amount  of  that  last  item  is  how  much?  A.  Pesos, 
1,559.20. 

Q.  Now,  keeping  your  place  there,  would  you  turn  to 
account  No.  3204,  Mr.  Burgers,  and  state  what  account 
that  is?  A.  The  account  is  headed  “Revenue,  other  in¬ 
come,  hedge  operations.” 

Q.  Will  you  examine  that  account  and  state  whether 
there  is  any  transfer  from  that  account  to  the  Profit  and 
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Loss  Account  during  the  period  from  December  1,  1935 
to  May  31,  1936?  A.  There  is  a  transfer  on  May  31,  1936, 
by  which  there  were  transferred  to  Profit  and  Loss  the 
sum  of  pesos  260,166.66. 

Q.  Now,  will  you  turn  back  to  the  Profit  and  Loss 
Account  and  see  that  entry  and  see  whether  that  appears 
in  that  account?  Do  you  find  it  in  a  separate  entry 
379  in  that  account?  A.  No. 

Q.  Would  it  be  in  some  other  entry  including 
several  items?  A.  (Examining.) 

Q.  Can  you  or  can  you  not  tell  from  the  two  accounts 
whether  that  hedge  profit  has  been  transferred  into  the 
Profit  and  Loss  Account?  A.  No,  I  cannot. 

Q.  Did  I  misstate  it?  Is  it  a  profit  or  a  loss?  A.  It  is 
a  profit.  It  is  a  credit  to  the  profit  and  loss  account  and 
for  that  reason  might  have  been  included  in  other  revenue 
accounts  because  I  do  find  an  entry,  May  31,  transferring 
from  revenue  accounts  total  pesos  4,426,493.90. 

Q.  The  fact  that  the  entry  appears  in  your  account 
labeled  “hedging  operations”  3204  as  transferred  to  profit 
and  loss  for  that  period — that  is  contained  in  the  profit 
and  loss  account  for  that  period?  A.  That  has  been  trans¬ 
ferred,  yes. 

Q.  Mr.  Burgers,  will  you  examine  that  item  again  and 
make  sure  whether  or  not  it  is  a  hedge  profit  or  a  hedge 
loss?  A.  It  is  a  hedge  loss. 

3S0  Q.  Then  your  former  answer  is  incorrect?  A.  It 
is  credited  to  profit  and  loss,  and  therefore  would 
indicate  a  loss.  I  am  sorry  but  I  am  not  an  expert 
accountant. 

Q.  Are  you  sure  which  it  is,  Mr.  Burgers?  I  just  want 
the  facts  to  appear  in  the  record  whichever  it  is.  A.  I 
think  perhaps  you  had  better  put  another  witness  on  the 
stand  to  testify  to  that. 

Q.  In  any  event  it  appears  as  a  credit  hedge  operations? 
A.  It  appears  as  a  credit  in  the  profit  and  loss  from  hedge 
operations. 
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Q.  I  will  leave  it  that  way.  Now,  Mr.  Burgers,  did 
Insular  sell  any  by-products?  A.  Insular  sold  blackstrap 
molasses  as  a  by-product. 

Q.  Is  there  an  account  in  any  of  these  ledgers  showing 
the  result  from  the  operations  in  blackstrap  molasses ! 
Look  at  account  No.  3112.  A.  I  find  an  account  No.  3105 
entitled  “Revenue  Sales — Molasses.” 

Q.  Which  period  does  that  cover?  A.  It  covers  the 
period  from  February  1,  1936  to  November  30,  1936. 

Q.  Mr.  Burgers,  will  you  look  at  this  collection  of  ledgers, 
and  locate  in  each  one  the  account  having  to  do  with  the 
sale  of  blackstrap  molasses,  taking  the  ledger  first 
covering  the  period  from  October  1,  1932  to  Sep- 
381  tember  30,  1933?  A.  (Examining.) 
i  Q.  Does  your  examination  of  that  book  indicate 

whether  there  were  any  sales  of  molasses  in  that  period? 
A.  In  the  period  from  October  1,  1932  to  September  30, 
1933,  there  was  no  blackstrap  molasses  sold  by  Insular 
Sugar  Refining  Corporation. 

Q.  Will  you  make  the  same  examination  of  the  ledger 
covering  the  period  from  October  1,  1933  to  September  30, 
1934?  A.  No  molasses  sold  for  that  period. 

Q.  Now,  the  next  ledger,  Mr.  Burgers,  what  period  does 
that  ledger  cover?  A.  October  1,  1934  to  November  30, 
1935. 

Q.  And  is  there  an  account  there  showing  the  sales  of 
molasses?  A.  Yes,  there  is.  It  is  account  No.  3112. 

Q.  And  will  you  read  the  total  sales  for  the  six  months 
period  covered  by  that  account?  A.  The  total  sales  of 
molasses  from  February  8,  1935  to  November  30,  1935, 
amounts  to  pesos  18,799.76. 

Q.  Will  you  examine  the  next  ledger  and  state  the 
period  that  that  covers?  A.  The  next  ledger  covers  the 
period  from  December  1,  1935  to  January  31,  1936. 

Q.  And  does  that  have  an  account  covering  the 
!  382  sales  of  molasses?  A.  Yes,  account  No.  3112. 

Q.  And  what  does  that  show  as  the  total  sales 
for  the  period?  A.  Pesos,  2,267.25. 
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Q.  You  have  one  further  ledger,  I  believe.  Will  you 
state  what  period  that  covers?  A.  From  February  1,  1936 
to  November  30,  1936. 

Q.  What  fiscal  period  ended  nearest  to  July  31,  1936? 
A.  The  period  of  May  31,  1936. 

Q.  And  at  the  end  of  that  period,  what  was  the  profit 
in  Molasses  or  the  loss?  A.  The  sales  of  molasses  were 
pesos  12,948.20. 

Q.  That  is  gross  receipts  from  the  sales?  It  is  not  a 
profit  or  loss,  is  that  correct?  A.  This  is  the  gross  receipts 
from  the  sales  which  was  debited  to  Profit  and  Loss. 

Mr.  Halstead:  I  would  like  to  put  in  evidence  at  this 
time  photostatic  copies  of  the  original  tax  return  filed  by 
this  taxpayer,  reporting  the  tax  which  this  proceeding 
seeks  to  recover.  That  is  P.  T.  Form  8  for  the  following 
years — 

Mr.  Gambil  (interposing) :  No  objection  to  the  introduc¬ 
tion  of  this,  subject  to  our  comparison  with  the  original. 

Member  McDonald:  No  objection  to  the  photostats? 

Mr.  Gambil:  No  objection  to  that. 

383  Mr.  Halstead:  They  cover  the  months  from  Sep¬ 
tember,  1934,  through  September,  1935,  inclusive. 

Member  McDonald:  They  will  be  received  in  evidence 
and  marked  Petitioner’s  Exhibit  29  subject  to  check. 

(Petitioner’s  Exhibit  29  was  received  in  evidence.) 

Mr.  Halstead :  I  would  like  the  respondent  to  produce  or 
agree  to  offer  in  evidence  the  original  claims  on  which  this 
proceeding  is  based,  the  first  claim  and  the  two  amended 
claims.  It  seems  to  me  that  forms  part  of  the  record  and 
should  go  in.  They  are  not  in  my  possession,  so  I  cannot 
put  them  in. 

Mr.  Gambil:  I  assume  that  a  copy  of  the  claims  was  filed 
with  the  petition.  I  am  not  sure  of  that.  I  assume  we 
have  admitted  that  a  copy  has  been  filed.  I  think  we  can 
take  time  to  check  that  later. 

Mr.  Halstead:  There  are  complete  copies  filed  with  all 
the  claims.  If  that  is  satisfactory  to  the  Board,  I  will  with- 
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draw  my  request.  The  reason  why  I  made  the  request  was 
that  the  practice  used  to  be  in  the  Board  of  Tax  Appeals 
and  I  think  still  is  in  income  tax  cases,  to  put  in  evidence 
the  returns  and  the  90  day  letter  or  anything  of  that  sort 
even  though  they  are  part  of  the  pleadings.  If  the  Board  is 
satisfied  to  use  the  copies  attached  to  the  petition,  it  is  so 
much  trouble  saved. 

Member  McDonald :  I  think  that  I  can  bring  in  one 

384  of  the  extra  copies  filed  so  that  we  do  not  have  to 
disturb  this  original  folder  here,  and  if  satisfactory 

to  both  sides,  we  will  have  it  marked  as  an  exhibit  being 
offered  by  the  petitioner  if  he  offers  it. 

Mr.  Maiden:  As  I  understand  Mr.  Halstead,  your 
amended  claim  takes  the  place  of  the  claim  as  originally 
filed? 

Mr.  Halstead:  It  amends  the  claim  as  originally  filed. 

Member  McDonald :  In  that  sense,  it  is  supplementary  to 
it?  It  does  not  displace  it? 

Mr.  Halstead:  It  is  a  complete  claim  itself  without  any 
necessity  to  refer  to  the  original  claim,  but  it  changes  the 
original  claim  and  it  preserves  the  continuity,  and  we 
referred  to  it  as  amended  claim  rather  than  as  an  entirely 
new  claim,  because  some  question  might  have  been  raised 
whether  under  this  extension  to  the  statute,  you  had  a  right 
to  file  an  entirely  new  claim. 

Member  McDonald :  The  respondent  makes  no  contention 
on  that  ? 

Mr.  Maiden:  No.  The  claim  that  you  have  as  amended 
is  the  claim  that  you  are  relying  upon  in  this  lawsuit  ? 

Mr.  Halstead :  Subject  to  the  modification  that  the  proof 
may  require. 

Mr.  Maiden:  I  have  a  couple  of  copies  here  of  your 
amended  claim,  and  I  will  be  glad  to  furnish  you  Judge  Mc¬ 
Donald  with  one,  or  we  can  just  let  the  claim  as  filed 

385  with  petition  go  in  as  the  original  claim — I  mean  as 
the  claim,  as  it  is. 

Member  McDonald :  If  you  do  not  need  it  at  the  moment, 
I  can  bring  it  in  after  the  next  recess,  one  of  the  extra 
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copies  filed  with  the  Board  as  a  part  of  this  petition,  and 
it  seems  to  be  satisfactory,  we  can  have  it  actually  marked 
as  the  exhibit.  You  do  not  need  it  at  the  moment  now? 

Mr.  Halstead:  No,  I  do  not  need  it.  I  just  wanted  to 
wind  up  my  case  by  putting  that  in.  As  long  as  it  gets  in 
before  the  conclusion  of  the  case. 

Member  McDonald:  Are  you  ready  to  conclude  your 
case? 

Mr.  Halstead :  I  am  through  with  my  case  subject  to  this 
limitation,  that  there  are  a  number  of  schedules  which  I 
want  to  hand  up  to  the  Board  which  are  summaries  of  a 
lot  of  this  proof,  and  which  I  would  like  to  present  perhaps 
at  the  next  meeting  after  this  adjournment.  I  cannot  pre¬ 
sent  them  tomorrow. 

Member  McDonald:  They  are  not  ready? 

Mr.  Halstead:  Some  of  them  are  typed  and  some  of 
them  are  not  typed. 

Member  McDonald:  There  won’t  be  any  difficulty  about 
our  continuing  the  hearing  until  such  time  as  you  reason¬ 
ably  need  to  get  your  actual  work  done,  the  typing  and  the 
preparing  and  all  of  that  sort  of  thing,  so  that  your  time  for 
preparing  jmoposed  findings  won’t  start  to  run  until 
386  that  has  all  been  done,  and  I  assume  that  you  could 
come  back  here  from  New  York  for  a  brief  time  to  get 
together  with  all  of  us  and  get  those  things  actually  intro¬ 
duced  and  marked  in  evidence  as  a  part  of  the  record. 

Mr.  Halstead:  It  may  be  possible  at  that  time  to  offer 
it  as  a  joint  exhibit  or  whatever  way  it  should  be  de¬ 
scribed,  some  of  these  price  lists  and  production  records 
and  so  on  that  we  hope  to  be  able  to  stipulate. 

Member  McDonald:  If  you  are  ready  for  the  marking  of 
that  document,  I  will  go  into  my  office  and  get  a  photostatic 
copy  and  bring  it  in. 

Mr.  Halstead :  There  is  one  other  point,  and  I  would  like 
to  go  on  the  witness  stand  myself  for  a  moment  to  testify  to 
some  fact  that  Mr.  Burgers  is  not  familiar  with. 

Member  McDonald:  I  will  get  that  copy  now.  We  will 
recess  for  a  few  moments. 
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(Whereupon,  a  short  recess  was  taken,  after  which  the 
hearing  is  resumed.) 

Member  McDonald:  I  have  here  the  copy  from  the  file. 
Mr.  Maiden:  I  will  be  very  glad  to  furnish  Mr.  Halstead 
with  the  original  amended  claim  if  he  wants  to  put  it  in. 

Mr.  Halstead:  What  you  have  handed  me,  Judge,  is  the 
complete  file.  I  would  like  to  offer  it  in  evidence. 

Mr.  Maiden:  You  did  not  file  all  three  of  these  as  part 
of  your  petition,  did  you? 

387  Mr.  Halstead:  Yes,  I  did. 

Member  McDonald:  My  secretary  got  that  as  the 
copy  of  the  petition  filed  here  to  comply  with  our  rules.  Is 
there  any  objection  to  this? 

Mr.  Gambil:  We  have  no  objection  to  it  being  marked  as 
an  exhibit.  As  to  the  wreight  that  is  to  be  attached  to  it  as 
evidence,  I  do  not  understand  that  it  has  any  evidentiary 
value.  We  do  not  object  to  it  being  marked  as  an  exhibit  as 
being  the  claim  as  filed  with  the  petition. 

Member  McDonald:  It  is  received  as  Petitioner’s  Exhibit 
No.  30. 

(Petitioner’s  Exhibit  No.  30  was  received  in  evidence.) 

(Transcript  pp.  387-388  printed  in  Appendix  to  Petition¬ 
er’s  Brief.) 

•  ••#*••••• 

388  Cross  Examination 

By  Mr.  Gambil : 

**#*•••••• 

Q.  I  believe,  Mr.  Burgers,  your  fiscal  year  begins  October 
1  and  ends  on  October  31?  A.  That  is  true  at  the  present 
time.  There  was  a  change  made  during  the  period  under 
review. 

Member  McDonald:  That  is  13  months,  the  way  you 
asked  the  question. 

Mr.  Gambil:  It  should  be  October  1  and  September  30. 
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By  Mr.  Gambil: 

Q.  In  1935,  what  was  your  fiscal  period? 

Mr.  Halstead:  Just  answer  the  question  if  you 
402  know.  Do  you  recall? 

The  Witness:  No,  I  have  to  consult  the  record. 

Mr.  Halstead:  That  evidence  is  already  in. 

Member  McDonald:  If  Mr.  Gambil  wants  to  refresh  his 
recollection  about  it,  he  can  ask  the  witness. 

The  Witness :  There  are  records  present  in  this  court¬ 
room  to  determine  that.  I  believe  I  am  correct  when  I  say 
that  our  fiscal  year  for  1935  ended  on  November  30,  1935, 
and  w’as  a  14  month  period. 

By  Mr.  Gambil: 

Q.  That  was  the  year  in  which  Insular  moved  its  re¬ 
finery  from  Bamban  to  Manila,  is  that  true?  A.  Yes. 

Q.  And  I  believe  you  stated  that  it  moved  its  refinery 
during  the  months  of  November,  1934  to  what  time  did  you 
say  in  1935?  A.  March,  1935. 

Q.  And  the  period  in  which  you  were  moving  the  re¬ 
finery  came  within  the  fiscal  year  of  1935?  A.  Yes. 

Q.  You  had  one  refinery  at  that  time?  A.  Yes. 

Q.  And  no  doubt  the  moving  of  your  refinery  60  miles 
during  the  fiscal  year  was  something  which  had  serious 
effects  upon  your  profits  for  that  year,  isn’t  that  true? 
403  A.  No,  it  is  not. 

Q.  You  mean  it  did  not  affect  your  profits  that 
you  were  moving  your  refinery  for  several  months  of  the 
year?  A.  No.  The  cost  of  moving  that  refinery — no  in¬ 
ternal  revenue  department  would  permit  that  to  be  written 
off  in  one  year.  The  expenses  of  moving  that  refinery,  as 
I  recall  it,  were  written  off  over  a  period  of  10  years  and 
wTere  so  written  off  on  our  books,  so  comparatively  the  cost 
of  the  moving  of  the  refinery  as  it  applies  to  one  fiscal 
year  was  small. 

Q.  But  as  to  fixed  charges  and  fixed  expenses,  it  would 
affect  your  profits,  isn’t  that  true?  A.  On  the  contrary. 


We  moved  our  refinery  in  order  to  operate  under  more 
profitable  conditions  for  ourselves,  and  the  moment  we 
started  to  operate  in  March,  1935,  our  opportunity  for 
making  a  profit  normally  was  greater  from  then  on  than  at 
any  previous  period  in  our  history. 

Q.  You  mean  that  to  start  in  in  October,  1934  and 
through  October,  November,  December,  January,  February 
and  March  instead  of  processing  you  were  moving  your 
refinery  60  miles  did  not  have  any  effect  on  your  profits 
for  the  year?  A.  Except  to  the  extent  that  we  were  allowed 
by  the  Internal  Revenue  to  write  off  the  cost  of  moving  of 
the  refinery  for  that  period. 

(Transcript  pp.  404-409  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

***•*#•**• 

410  Member  McDonald:  You  may  proceed. 
Whereupon — 

H.  A.  Burgers 

resumed  the  stand  and  testified  further  as  follows: 

Mr.  Halstead:  If  your  Honor  please,  there  are  a  couple 
of  questions  which  properly  should  have  been  asked  in  the 
direct,  that  I  would  ask  the  permission  of  respondents’ 
counsel  to  ask  before  they  proceed  with  the  cross  examina¬ 
tion.  It  will  take  me  just  a  minute. 

Member  McDonald:  Proceed. 

Direct  Examination  (Resumed) 

By  Mr.  Halstead: 

!  Q-  Mr.  Burgers,  was  there  any  difference  in  the  situation 
of  the  petitioner,  a  refiner  in  the  Philippine  Islands,  as 
distinguished  from  a  refiner  of  cane  sugar  in  the  United 
States  during  the  summer  of  1935  when  the  tax  w^as  in 
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effect,  and  when  there  was  a  lot  of  litigation  pending 
attacking  the  constitutionality  of  the  law?  A.  Yes,  there 
was. 

Q.  Will  you  just  state  the  facts  that  had  to  do  with 
that  difference — not  any  conclusions,  but  just  in  what  re¬ 
spect  the  factual  situation  was  different  from  the  refiners 
in  the  United  States?  A.  The  application  of  a  tax 

411  which  might  be  declared  unconstitutional  had  neces¬ 
sarily  the  effect  of  retarding  the  sale  of  refined  sugar 

because  of  the  reluctance  on  the  part  of  buyers  to  acquire 
a  commodity  at  one  price  today  when  that  same  commodity, 
because  of  withdrawal  of  the  tax,  might  have  a  lower  value 
tomorrow.  The  law  which  made  the  tax  applicable  to 
ourselves  in  the  Philippine  Islands,  at  the  same  time 
placed  a  quota  restriction  upon  our  production.  A  pro¬ 
viso  of  the  quota  was  that  if  we  failed  during  any  one  year 
to  produce  our  full  quota,  we  would  forfeit  the  next  year 
and  forever  thereafter  the  quantity  of  sugar  we  failed  to 
produce. 

Naturally,  we  could  not  afford  any  situation  like  that 
to  arise.  Therefore,  we  were  forced  to  produce  the  entire 
quota  in  the  face  of  the  buyers’  reluctance  to  buy  to  which 
I  have  alreadv  referred.  As  I  understand  the  law,  that 
same  situation  did  not  apply  to  the  mainland  cane  sugar 
refiners;  there  was  no  restriction  on  their  production;  they 
could  produce  to  suit  the  demand. 

Member  McDonald:  There  was  a  restriction  on  their 
marketing  refined  sugar,  was  there  not,  or  do  you  know? 

The  Witness:  Not  on  the  individual  refiner.  There  was 
a  restriction  on  the  amount  of  raw  sugar  which  could  be 
imported  into  the  United  States,  but  of  that  amount,  one 
refiner  could  buy  as  much  as  he  saw  fit,  or  he  was  not 
obligated  to  buy  any  if  he  choose  not  to  do  so. 

Member  McDonald:  I  do  not  know  at  the  moment 

412  how  that  quota  provision  worked,  but  I  have  a 
recollection  of  the  marketing  of  refined  sugar  which 

was  refined  in  the  continental  United  States  had  a  limit. 


The  Witness:  But  that  limit  did  not  apply  to  any  indi¬ 
vidual  refiner. 

Member  McDonald:  You  mean  the  individual  refiner 
had  a  variation  from  year  to  year  in  his  production  of 
refined  sugar,  and  it  would  not  militate  against  him  in  the 
following  year? 

The  Witness:  Yes. 

Member  McDonald:  That  is  the  difference  you  make? 

The  Witness:  That  is  the  difference  I  make. 

Member  McDonald:  But  you  do  not  mean  to  indicate 
that  the  production  of  refined  sugar  in  this  country  had 
no  ceiling  to  it  ? 

The  Witness:  On  the  contrary,  the  importation  of  raw 
sugar  which  was  limited  by  quota  restrictions  placed  a 
definite  restriction  on  the  maximum  refined  that  could  be 
produced. 

Member  McDonald:  That,  of  course,  was  cane  sugar? 

The  Witness:  Cane  sugar  only. 

Member  McDonald:  There  was  also  refined  sugar  pro¬ 
duced  from  beets? 

The  Witness:  But  it  did  not  apply. 

Member  McDonald:  To  go  back  to  the  same  question 
and  talking  about  the  reluctance  of  the  buyers  to 
413  buy,  those  buyers  who  had  to  buy  refined  sugar 
did  buv. 

The  Witness:  That  is  true. 

Member  McDonald:  But  they  seemed  to  be  disinclined 
to  lay  in  very  much  of  an  advance  stock  but  kept  on 
buying  merely  their  working  requirements? 

The  Witness:  From  day  to  day. 

Member  McDonald:  That  is  what  you  mean  by  the  drag 
on  the  market,  so  to  speak? 

The  Witness:  Yes. 


By  Mr.  Halstead: 
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(Transcript  pp.  415-440  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

•  ••••*•••• 

440  Q.  What  was  the  weight  of  the  average  export 
shipment  during  the  periods  involved?  There  is  an 

average  export  shipment,  is  there  not,  and  what  was  it? 
Member  McDonald:  In  quantity? 

The  Witness:  They  averaged  from  10,000  to  100,000  bags 
on  one  steamer. 

By  Mr.  Gambil: 

Q.  So  they  varied?  A.  They  varied  greatly. 

Q.  Was  refined  sugar  held  up  any  length  of  time  in  the 
Philippine  Islands  before  you  shipped  it  to  the  United 
States?  A.  Yes,  frequently. 

Q.  How  much  time  was  required  for  a  shipment  from 
Manila  to  reach  the  West  Coast?  A.  Three  to  four  weeks. 
Mr.  Gambil:  I  think  that  is  all. 

Member  McDonald:  Mr.  Burgers,  would  you  mind  ex¬ 
plaining  in  a  little  more  detail  than  you  have  already  what 
the  various  details  are  in  the  hedging  transactions?  Just 
assume  now  that  I  never  heard  of  a  hedging  trans- 

441  action,  and  make  it  clear  what  you  do  to  hedge. 

The  Witness:  In  other  words,  your  Honor,  my 
remarks  would  apply  to  the  general  business  of  hedging 
and  not  to  our  specific  operations,  because  if  I  "were  to 
comment  on  our  specific  hedging  operations,  I  would  have 
to  state  that  we  have  no  hedge  policy. 

Member  McDonald:  You  had  no  hedge  policy? 

The  Witness:  We  had  no  hedge  policy.  I  would  like  to 
explain  that,  if  I  may. 

Member  McDonald:  All  right. 

The  Witness:  If  a  manufacturer  has  a  hedge  policy,  he 
never  acquires  a  long  or  a  short  position  in  the  commodity 
in  which  he  deals  in  excess  of  a  fixed  maximum.  In  other 
words,  a  sugar  refiner  may  adopt  as  a  matter  of  policy 
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that  lie  will  at  no  time  be  long  a  total  of  raw  and  refined 
sugar  exceeding  5,000  tons,  or  he  might  decide  as  a  policy 
that  at  no  time  will  he  sell  refined  sugar  in  excess  of  the 
raw  sugar  and  refined  sugar  he  holds,  in  other  words, 
make  a  short  sale,  in  excess  of  5,000  tons.  That  would  be 
a  hedge  policy. 

i  To  comply  with  a  hedge  policy,  a  manufacturer  buying 
raw’  sugar  to  exceed  his  maximum  long  position  outlined  in 
his  policy  dictated  by  his  board  of  directors  w’ould  immedi¬ 
ately  go  in  the  option  market  and  sell  a  large  enough 
tonnage  of  sugar  in  a  future  position  so  as  to  create  a 
sale  w’liich  w’ould  reduce  his  long  position  to  the 
442  maximum  of  the  policy. 

Member  McDonald:  What  w’ould  he  sell?  Would 
he  sell  rawr? 

i  The  Witness:  He  w’ould  sell  raw  sugar,  yes,  sir. 

Member  McDonald :  In  other  words,  he  w’ould  sell 
exactly  w’hat  he  had  bought? 

The  Witness:  Yes,  sir.  That  need  not  apply  to  the 
particular  commodity.  A  refiner  of  cocoanut  oil  might 
well  hedge  in  cottonseed  oil  market,  knowing  that  there  is 
no  option  market  for  cocoanut  oil  and  the  cottonseed 
6il  market  moves  in  harmony  w’ith  the  cocoanut  oil. 

Member  McDonald:  You  did  not  have  any  hedge  policy? 

The  Witness:  We  did  not  have  any  hedge  policy. 

Member  McDonald:  But  occasionally  you  found  it  w’ise 
to  hedge  transactions? 

The  Witness:  We  called  it  hedge  transactions.  They 
were  merely  purchases  and  sales  in  the  sugar  market  in 
New  York,  w’hich  sometimes  resulted  in  a  loss  and  some¬ 
times  in  a  profit. 

Member  McDonald:  Is  there  any  redirect  examination? 
Redirect  Examination 
By  Mr.  Halstead: 

Q.  Mr.  Burgers,  it  might  clarify  your  statement  if  you 
state  to  the  Board  w’ould  you  regarded  as  a  speculative 
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transaction  as  distinguished  from  a  hedge  trans- 

443  action?  A.  Any  long  position  in  the  sugar  market 
or  any  short  position  in  the  sugar  market  is  neces¬ 
sarily  a  speculative  one.  A  housewife  that  buys  10  pounds 
of  sugar  really  speculates,  because  that  sugar  may  be 
worth  more  or  less  the  next  day,  but  she  is  a  small  specula¬ 
tor  as  compared  to  the  fellow  that  buys  a  million  pounds 
of  sugar.  To  remove  the  aspect  of  speculation  during  the 
time  that  this  sugar  is  in  the  buyer’s  possession,  that  is 
to  say  until  he  has  an  opportunity  to  resell  it  either  as 
raw  or  refined,  he  can  go  in  the  option  market  and  he  can 
sell  the  same  quantity  of  sugar  in  the  option  market.  When 
the  time  comes  that  he  sells  his  actual  raws, — we  will 
assume  that  the  market  has  gone  down — 

Member  McDonald  (interposing) :  This  is  when  he  sells 
actuallv  the  refined  sugar — 

The  Witness  (interposing) :  Or  the  raw’  sugar.  If  the 
market  has  gone  down  and  he  is  unable  to  sell  at  the  price 
at  which  he  bought  and  he  therefore  sells  at  a  loss,  but 
because  of  the  fact  that  he  sold  in  the  option  market  at  the 
time  he  bought  and  that  option  market  has  gone  dowm  to 
the  actual  raw  market,  he  is  able  to  buy  in  the  sugar  he 
sold  short  at  a  lower  price  and  he  obtains  a  profit  in  the 
option  market. 

Member  McDonald:  That  offsets  the  loss  in  the  other 
transaction? 

The  Witness:  That  offsets  the  loss  in  the  other 

444  transaction,  and  therefore  the  hedge  operation  has 
protected  him  against  otherwise  would  have  been  a 

speculative  loss. 

Member  McDonald:  If  on  the  other  hand  he  had  a 
speculative  profit,  he  w’ould  have  a  corresponding  loss  in 
his  hedging  transaction  to  offset  the  profit,  is  that  right? 

The  Witness:  That  is  correct.  Then  what  w’ould  re¬ 
main  of  his  profit  was  only  the  profit  resulting  from  his 
refining  operation  and  not  his  profit  or  less  having  to  do 
with  the  fluctuations  of  the  raw  sugar  market. 
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By  Mr.  Halstead: 

Q.  If  you  have  a  one-sided  position  in  which  the  refiner 
either  purchases  the  sugar  futures  or  has  a  large  stock  of 
sugar  actually,  and  he  does  not  hedge,  that  is  what  you 
call  a  long  position,  is  it  not?  A.  Yes. 

Q.  And  in  case  the  sugar  market  goes  down  when  the 
refiner  has  a  long  position,  what  is  the  result  of  that?  A. 
He  suffers  a  speculative  loss. 

'  Q.  And  similarly,  if  he  sells  sugar  actuals  without  cover¬ 
ing  it  by  corresponding  hedge  in  a  futures  market  and 
the  sugar  goes  up,  what  is  the  result  of  that?  A.  If  he 
sells  ? 

Q.  If  he  contracts  to  sell  sugar  without  hedging.  A. 
And  the  market  goes  up? 

445  Q.  Yes.  A.  It  all  depends  upon  at  what  price  he 
bought  his  raw  sugar  as  to  what  happens. 

Mr.  Halstead :  May  we  have  a  short  recess  ? 

(Whereupon  a  short  recess  is  taken,  after  which  the 
hearing  is  resumed.) 

By  Mr.  Halstead: 

Member  McDonald :  There  has  been  some  testimony  here 
about  the  period  ending — the  six  months  ending  May  31, 
1936  instead  of  July  31,  1936.  You  are  intending  to 
458  make  a  showing  on  the  basis  of  February,  March, 
April  and  May  as  the  post-tax  period? 

Mr.  Halstead:  So  far  as  the  general  proof  is  concerned 
of  the  fiscal  periods,  yes,  but  only  to  form  the  margins, 
because  it  is  our  contention  that  figures  of  that  kind  are 
not  sufficiently  accurate  to  form  a  basis  for  the  allowance 
of  the  claim  mathematically,  but  they  do  indicate  strongly 
the  correctness  or  incorrectness  of  the  margins. 

Member  McDonald:  Confirmatory  of  the  margins,  but 
the  margins  are  based  on  the  precise  periods  that  the 
statute  sets,  is  that  right? 
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Mr.  Halstead:  Oh,  yes;  the  margins  are  based  exactly 
as  the  statute  requires. 

Member  McDonald:  Then  you  contend  that  your  evi¬ 
dence  here  will  show  an  actual  true  section  907  journal 
showing  according  to  the  formula  of  the  section? 

Mr.  Halstead:  Yes,  your  Honor,  and  all  details. 

Member  McDonald:  Let  me  ask  you  another  thing. 
It  may  be  that  you  are  not  prepared  to  answer  it  offhand, 
and  if  so  just  say  so.  Suppose  that  in  one  of  these  hedging 
transactions,  that  this  petitioner  entered  into  as  a  matter 
of  business  precaution,  and  as  a  result  of  the  hedge  there 
was  a  profit  made,  could  that  happen  ? 

Mr.  Halstead:  Yes,  it  did. 

Member  McDonald:  Now,  if  there  was  a  profit 
459  made,  would  you  take  that  profit  into  account  in 
fixing  the  cost  of  the  commodity  or  not? 

Mr.  Halstead:  I  was  going  to  show  in  a  moment — I 
did  not  have  the  books  when  I  started  with  Mr.  Burgers — 
I  was  going  to  show  how  that  was  treated  on  the  books 
of  the  taxpayer,  and  also  show  that  the  revenue  agent  in 
this  letter  which  is  in  evidence  which  forms  the  basis  of 
a  final  closing  agreement  without  any  change  in  any  ma¬ 
terial  respect  affecting  this  proceeding,  I  was  going  to 
show  that  the  revenue  agent  threw  those  items  out,  so- 
called  hedging,  out  of  our  raw  sugar  costs  and  put  them 
into  other  income. 

Member  McDonald:  I  imagine  it  would  be  taxable  in¬ 
come.  I  don’t  know  whether  the  converse  would  give  you 
a  proper  deduction  from  income,  but  we  are  not  concerned 
with  the  income  tax  statute.  This  may  be  a  question  of 
law  for  both  of  you  to  address  yourselves  to  after  you  get 
a  showing  of  how  it  was  treated  on  the  books,  then  you 
may  argue  whether  or  not  the  profit  on  the  hedge  or  the 
loss  on  the  hedge  should  be  offset  against  the  cost  of  the 
commodity. 

Mr.  Halstead:  I  did  not  make  myself  clear.  The  point 
that  I  was  calling  attention  to  in  this  revenue  agent’s 
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report  was  not  as  to  the  effect  on  income,  but  on  those 
sheets  on  which  income  is  classified,  instead  of  following 
the  classification  on  Insular’s  books  which  in  the  two  years 
was  a  charge  to  raw  sugar  and  the  rest  of  the  time 
460  was  not,  and  he  has  taken  out  the  hedge  operations 
from  the  cost  of  raw  sugar  entirely  and  classified  it 
— Other  Income.  In  cither  event,  there  is  no  result  on  the 
income  tax;  the  tax  is  the  same  either  way,  but  apparently 
his  opinion  was,  and  I  assume  the  Bureau’s  in  the  income 
tax,  was  to  treat  those  profits  as  Other  Income  and  as 
speculative,  or  he  may  have  regarded  it  as  a  matter  of 
fact  as  a  question  of  fact  in  each  case,  and  as  Mr.  Burges’ 
testimony  has  indicated,  considered  this  kind  of  operation 
in  the  futures  market  and  so  on  as  being  a  speculative 
transaction  rather  than  pure  hedging,  in  which  case  it 
should  not  be  classified  as  a  charge  to  the  raw  sugar. 

Our  position  is  that  our  transactions  in  the  futures  mar¬ 
ket  described  as  hedging  on  the  books  are  not  really  hedg¬ 
ing  in  the  technical  sense  and  therefore  are  not  properly  a 
part  of  the  cost  of  raw  sugar. 

I  have  a  few  more  questions  I  want  to  ask  Mr.  Burgers. 
•  •**##•••* 

462  Q.  Now,  turning  again  to  the  question  of  hedging, 
I  just  want  to  make  one  or  two  points.  By  reference 
to  the  appropriate  accounts  in  these  ledgers,  will  you  tell  the 
Board  how  the  hedging  transactions  were  treated,  and  will 
you  read  the  entries  from  the  accounts,  stating  the  number 
and  the  title  of  the  account,  and  the  gain  or  loss,  and  the 
date  it  was  entered?  A.  I  have  before  me  a  statement 
which  answers  the  question. 

Member  McDonald:  Make  the  answer  on  the  record. 

By  Mr.  Halstead: 

Q.  Turn  to  the  actual  ledger.  Now,  in  the  first  instance, 
take  the  ledger  for  the  six  months  period  ending  March 
31,  1933,  account  No.  5101.  What  is  the  title  of  that 
account  ?  A.  Raw  sugar  costs,  purchases  of  raw  sugar. 
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Q.  Now,  will  you  read  an  entry  there  described  as  Hedge 
Operations,  or  referring  to  hedging  in  some  manner?  A.  I 
find  an  entry  dated  March  31,  journal  voucher  2099,  to  set 
up  unrealized  hedging  loss. 

Q.  What  is  the  amount?  A.  Pesos  98,573.25. 

Q.  Now,  will  you  look  in  the  same  account  and  see  if 
there  is  any  other?  A.  I  find  an  entry  dated  December  30, 
1933. 

463  Q.  Will  you  read  the  entry?  A.  Entitled  as  fol¬ 
lows:  Journal  Entry  2486,  transferred  from  account 

No.  3109,  pesos  90,317.35. 

Q.  Is  there  any  notation?  A.  It  is  a  debit  entry  and  a 
pencil  notation  showing  this  was  hedges,  thereby  indicat¬ 
ing  a  hedge  loss. 

Q.  Now,  will  you  look  at  the  ledger  for  the  period  ending 
March  31,  1934,  account  No.  5201,  and  see  if  you  find  any 
reference  there?  A.  There  is  an  entry  on  account  No.  5201. 

Q.  Will  you  read  the  title  of  the  account  first?  A.  En¬ 
titled  Production  Costs,  raw  sugar  costs,  purchases  of  raw 
sugar  from  Central  Luzon  Milling  Company  and  their 
planters.  The  entry  is  dated  March  31,  Journal  Entry  No. 
578,  hedge  loss  applicable  to  Central  Luzon  Milling  Com¬ 
pany,  pesos  12,077.93. 

I  find  an  entry  in  account  No.  5202  entitled  Produc¬ 
tion  Costs,  Raw  Sugar  Costs,  Purchases  of  Raw  Sugar  from 
Other  Mills,  dated  March  31,  1934,  reading,  Journal  Entry 
Voucher  578,  Hedge  Loss  Applicable  to  Outside  Mills,  pesos 
debit  14,255.45. 

Q.  Now’,  will  you  look  at  the  period  for  the  six  months 
ending  September  30,  1934,  and  see  if  there  is  any  entry? 
A.  There  is  no  entry  dealing  with  hedge  profits  or  hedge 
losses. 

Q.  Now,  will  you  look  at  the  ledger  for  the  period 

464  ending  March  31, 1935,  and  see  what  entry  was  made 
during  that  period  relating  to  hedging?  A.  In 

account  No.  2602,  entitled  Cost  of  Production,  I  find  an 
entry  dated  March  31  as  follows:  Journal  Voucher  1840 
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from  Loss  on  Hedges,  Account  4714,  debit  pesos  18,060.28. 

Q.  Does  that  ledger  cover  the  period  November  30,  1935? 
A.  That  ledger  covers  the  period  from  October  1,  1934  to 
November  30, 1935. 

Q.  Will  you  see  if  there  is  an  entry  in  the  eight  months 
period  ending  November  30,  1935?  A.  In  the  same  account 
No.  2602,  I  find  an  entry  dated  November  30,  reading  as 
follows:  Journal  Voucher  11/180  transferred  from  account 
No.  3101,  Profit  from  Hedging  Operations,  Credit  pesos 
191,996.06. 

Q.  What  is  the  title  of  that  account?  A.  The  title  of 
that  account  is  Cost  of  Production. 

Q.  Does  that  account  cover  the  so-called  tax  period  or 
part  of  it?  A.  The  account  covers  the  period  from  March 
31,  1935  to  November  30,  1935. 

Q.  Do  you  recall  the  period  when  the  processing  tax  was 
in  effect?  A.  Yes. 

465  Q.  What  period  was  it?  A.  September  12,  1934 
to  January  6,  1936. 

Q.  Now,  will  you  look  at  the  ledger  for  the  period  end¬ 
ing  May  31,  1936,  and  see  if  there  is  an  entry  there? 
A.  1  find  account  No.  2104  entitled  Capital  Profit  and  Loss, 
and  an  entry  dated  May  31,  1936,  reading  as  follows: 
— Journal  Voucher  5/125  transferred  from  Revenue  Ac¬ 
counts,  credit  pesos  4,426,493.89. 

Q.  Now,  will  you  look  at  account  No.  3204,  and  see 
whether  there  was  a  transfer  from  that  account  to  the 
Profit  and  Loss  Account  which  formed  part  of  the  figure 
that  you  have  just  read?  What  is  the  total  account  3204? 
A.  The  total  account  3204  is  Revenue,  other  income,  hedge 
operations.  There  is  an  entry  dated  May  31, 1936,  reading, 
Journal  Voucher  5/125  Closed  to  Profit  and  Loss,  Credit 
pesos  260,166.66. 

Member  McDonald:  What  do  you  mean  by  Unrealized 
Hedge  Loss?  I  heard  you  use  that  expression. 

The  Witness:  Unrealized  hedge  loss  is  a  hedge  loss  set 
up  on  the  books  on  the  day  that  a  financial  statement  is 


prepared,  indicating  that  if  on  that  day  hedges  were  closed 
out  at  the  market  of  that  day,  there  would  be  either  a  loss 
or  a  profit,  although  it  had  not  been  actually  realized. 

Member  McDonald:  It  is  a  theoretical  figure? 

The  Witness :  Yes.  Where  inventories  were  also  taken  at 
market,  it  was  necessary — 

466  Member  McDonald  (interposing) :  To  put  a  value 
on  them  ? 

The  Witness:  Yes;  to  put  a  value  on  the  transaction  at 
that  time. 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Burgers,  yesterday  Mr.  Gambil  showed  you 
an  invoice  or  photostat  of  an  invoice  or  so-called  invoice — 

Mr.  Gambil  (interposing) :  I  object  to  calling  it  a  so-called 
invoice,  because  they  are  in  evidence,  every  single  invoice 
is  in  evidence. 

Mr.  Halstead:  It  is  a  question  of  law,  your  Honor.  We 
take  the  position  that  these  are  intercompany  memoranda, 
that  is  all.  I  am  not  going  to  admit  that  it  is  an  invoice 
whether  Mr.  Gambil  wants  me  to  or  not. 

Mr.  Gambil:  The  trouble  is  that  your  witness  has  done 
the  admitting  and  you  are  bound  by  that. 

Mr.  Halstead:  Are  we  arguing  the  case  now,  or  are  we 
taking  the  testimony  of  this  witness  ? 

Mr.  Gambil:  I  object  to  the  question. 

Member  McDonald :  Objection  overruled. 

By  Mr.  Halstead: 

Q.  In  any  event,  here  is  the  original  document  or  carbon 
copy  of  the  original  document  that  Mr.  Gambil  showed  you 
yesterday.  I  think  you  answered,  Mr.  Burgers,  that  that 
was  a  typical  invoice,  yesterday.  Now,  without  asking  you 
that  question  again,  will  you  state  what  the  FAS 

467  value  shown  on  that  invoice  is  for  the  sugar?  A. 
Pesos  31,190.17. 
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Q.  How  much  a  bag?  A.  Pesos  6.4085. 

1  Q.  How  much  is  that  in  American  money?  A.  $3.21471/->. 

Q.  How  much  does  that  invoice  show  that  Balfour, 
Guthrie  &  Company  loaned  on  that  sugar?  A.  $3.25  a  bag. 

Q.  In  other  words,  as  I  understand  your  answer,  that 
invoice  shows  that  Balfour,  Guthrie  &  Company  loaned 
5  cents  more  than  the  so-called  value,  the  FAS  value,  on 
that  sugar,  is  that  correct?  A.  That  is  correct. 

Mr.  Gambil :  I  object.  I  do  not  mind  his  making  the  com¬ 
putation. 

Member  McDonald:  Overruled. 

By  Mr.  Halstead : 

Q.  Now,  Mr.  Burgers,  I  hand  you  the  copy  of  an  invoice 
which  forms  a  part  of  the  exhibits  in  this  case,  attached  to 
the  depositions  of  the  petitioner  taken  at  San-  Francisco, 
and  I  ask  you  to  state  the  date  on  which  that  invoice  shows 
the  sale  was  made?  A.  April  4, 1934. 

Q.  Referring  again  to  the  so-called  invoice  that  Mr. 
468  Gambil  showed  you,  can  you  state  what  the  date  of 
that  was?  A.  April  6, 1934. 

Member  McDonald:  The  first  paper  you  are  talking 
about  may  be  identified  as  Exhibit  4  attached  to  the  deposi¬ 
tion  of  Netherton? 

Mr.  Halstead:  Yes,  it  is  part  of  Exhibit  4  attached  to 
that  deposition. 

By  Mr.  Halstead: 

Q.  Mr.  Burgers,  you  have  stated  that  Respondent’s  Ex¬ 
hibit  2  attached  to  the  deposition  of  H.  T.  Netherton,  a 
so-called  invoice  No.  454,  shows  a  price  of  3.20  as  the  FAS 
Manila  price  of  the  sugar  referred  to  in  such  so-called 
invoice,  have  you  not?  A.  Yes. 

Q.  What  price  does  this  San  Francisco  invoice  part  of 
Petitioner’s  Exhibit  4  to  H.  T.  Netherton’s  testimony  in 
San  Francisco  show  for  sugar  sold  on  April  4,  1934?  A. 
The  price  is  $4.40  per  bag. 


Q.  Relying  on  these  two  exhibits,  will  you  state  whether 
or  not  this  so-called  invoice  No.  454,  Respondent’s  Exhibit 
2  to  Netherton’s  testimony  shows  the  actual  United  States 
value  of  this  Philippine  sugar  on  the  date  on  that  invoice 
No.  454?  A.  No.  There  is  not  the  usual  relationship  be¬ 
tween  the  FAS  value  of  the  sugar  shown  in  invoice 
46.9  454,  and  the  invoice  dated  March  28  payable  April  4. 

Member  McDonald:  Which  represents  an  actual 
transaction  on  the  West  Coast? 

The  Witness:  Which  represents  a  sale  of  40  bags  of 
refined  sugar  to  J.  T.  Hunken  in  San  Francisco. 

By  Mr.  Halstead: 

Q.  Will  you  state  the  date  at  the  top  of  this  invoice? 
A.  The  date  is  March  28. 

Q.  That  means  the  date  on  which  the  invoice  was  issued? 
A.  Yes. 

Q.  So  that  represents  a  sale  on  March  28?  A.  I  cannot 
say. 

Q.  In  any  event,  that  is  the  price  at  which  the  sugar 
was  selling  around  the  first  of  April  in  San  Francisco? 
A.  Apparently. 

Q.  Now,  will  you  look  at  another  invoice  from  the  same 
exhibit,  Petitioner’s  Exhibit  4,  which  bears  the  date  April 
4,  1934,  and  states  that  it  is  due  on  April  11,  1934,  and 
read  the  purchaser’s  name  listed  on  that  invoice?  A. 
The  Golden  States  Supply  Company,  San  Francisco. 

Q.  And  what  price  does  that  invoice  show  that  that 
sugar  was  sold?  A.  This  invoice  shows  the  sale  of  35 
bags  of  sugar  at  $4.40  a  bag. 

Q.  So  that  it  is  a  fact  as  shown  by  these  invoices, 
470  is  it  not,  Mr.  Burgers,  that  sugar  was  selling  around 
the  time  of  this  invoice — the  so-called  invoice  was 
issued  at  $4.40,  although  the  FAS  value  shown  on  this  in¬ 
voice  was  $3.20,  and  that  Balfour,  Guthrie  &  Company 
loaned  $3.25,  is  that  the  fact?  A.  Yes. 
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Q.  Let  me  ask  you,  Mr.  Burgers,  on  the  basis  of  that 
statement  whether  this  FAS  value  shown  on  these  invoices 
has  any  direct  and  exact— on  this  particular  invoice— has 
any  direct  and  exact  relation  to  the  United  States  market 
price  for  sugar  on  the  West  Coast  where  Insular  sold  their 
sugar?  A.  It  did  not,  because  the  expense  for  shipping 
and  selling  sugar  on  the  Pacific  Coast  is  approximately 
40  cents  a  bag,  so  that  on  the  basis  of  invoice  No.  454,  the 
market  price  of  sugar  in  the  United  States  would  have 
been  $3.25  plus  40  cents,  equalling  $3.65,  whereas  appar¬ 
ently  the  market  price  was  $4.40. 

Member  McDonald:  Was  it  customary  for  Balfour, 
Guthrie  &  Company  to  pay  the  freight  on  these  shipments 
you  made  to  it  as  consignee? 

The  Witness:  Yes. 

Mr.  Halstead:  That  is  all,  your  Honor. 

Recross  Examination 
By  Mr.  Gambil : 

Q.  Mr.  Halstead  has  asked  you  about  this  invoice 
471  No.  454,  showing  the  FAS  Manila  value  in  pesos 
640.85,  wharfage  tax  9.15  pesos,  and  indicating  that 
there  was  drawn  against  the  amount  shown  on  the  face  of 
the  invoice  $3.25  a  bag  or  approximately  100  per  cent.,  isn’t 
that  right?  A.  That  is  correct. 

Q.  There  is  something  about  5  cents  more  than  the 
amount  shown.  Do  you  find  any  5  cents  more  than  the 
amount,  or  do  you  find  slightly  less?  A.  I  find  that  the 
amount  drawn  for  in  dollars  at  an  exchange  rate  of  2  to  1, 
was  exactly  the  amount  of  the  invoice,  whereas  the  differ¬ 
ential  shown  between  the  advance  in  pesos  represents  a 
discount  of  %  per  cent,  being  the  exchange. 

Q.  So  there  was  not  any  excess  drawn?  There  was 
not  any  excess  of  5  cents  a  bag  drawn?  A.  Yes. 

Q.  The  actual  amount  or  100  per  cent,  was  drawn?  A. 
Yes. 
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Q.  What  do  you  call  this  group  of  documents  here  (in¬ 
dicating)?  For  example,  Petitioner’s  Exhibit  14  in  Evi¬ 
dence  of  Mr.  Netherton?  A.  Wre  called  them  consignment 
invoices  to  Balfour,  Guthrie  &  Company.  For  instance, 
there  is  printed  on  the  face  of  the  document  the  word  “in¬ 
voice.”  W"e  did  not  sell  to  Balfour,  Guthrie  &  Corn- 
472  pany.  WTe  consigned  to  Balfour,  Guthrie  &  Com¬ 
pany. 

Member  McDonald:  It  does  not  represent  an  actual 
closed  sale? 

The  Witness:  In  no  sense. 

•  *•••••••• 

By  Mr.  Gambil: 

Q.  Now,  referring  to  the  hedging  operations,  did  Insular 
during  the  periods  involved  in  this  matter  hedge  purely 
and  solely  for  speculation,  or  merely  in  the  New  York 
market  because  you  had  on  hand  large  quantities  of  raw  and 
refined  sugar?  A.  I  have  already  testified  that  we  had 
no  hedge  policy. 

Q.  It  was  not  a  policy  to  gamble?  A.  Our  operations 
in  New  York  in  the  New  York  Sugar  Exchange,  in  my 
opinion,  were  largely  speculative  operations. 

Q.  Did  you  go  into  the  New  York  market  because  you 
wanted  to  protect  yourself  with  regard  to  the  inventories 
of  raws  and  refined  that  you  had  at  particular  times? 
476  A.  From  time  to  time  that  was  the  case. 

Member  McDonald:  You  entered  into  so-called 
hedge  transactions  for  protection  purposes  rather  than 
for  gambling  purposes,  is  that  right? 

The  Witness:  Only  from  time  to  time. 

Member  McDonald:  Sometimes  you  did  it  for  pure 
gambling? 

The  Witness:  It  was  done  in  New  York.  I  had  no 
jurisdiction  over  the  hedging,  and  it  was  my  impression, 
and  as  I  recall  the  facts,  the  results  were  frequently  dis¬ 
couraging,  to  say  the  least. 
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Mr.  Halstead:  Discouraging  to  whom? 

The  Witness:  Discouraging  to  our  Profit  and  Loss 
account. 

Mr.  Halstead:  You  mean  that  you  did  not  approve  of 
the  transactions  that  were  carried  out  in  New  York  neces¬ 
sarily? 

The  Witness :  I  never  voiced  my  disapproval,  but  I  have 
spent  some  sleepless  nights  over  it. 

By  Mr.  Gambil : 

Q.  When  you  had  gain  or  loss  from  the  hedging  opera¬ 
tions,  how  did  you  treat  it  on  your  books?  A.  As  is  shown 
by  the  evidence,  it  was  treated  in  three  different  manners. 
In  one  instance,  losses  were  charged  to  raw  sugar  costs, 
and  in  another  instance  they  were  charged  to  operation, 
and  in  a  third  instance  they  were  taken  up  in  the  Profit 
and  Loss  account. 

Q.  I  believe  it  is  true  that  you  had  according  to  the 
477  evidence  introduced  this  morning,  you  had  during 
the  processing  tax  period  heavy  gains  from  hedging 
operations?  A.  No,  unfortunately  we  had  losses. 

Q.  I  will  ask  you  if  it  is  not  true  that  in  the  period 
beginning  November  30,  1935,  you  had  a  profit  of  195,996 
pesos?  A.  You  are  correct. 

Q.  In  all  the  other  periods  you  had  losses?  A.  That  is 
correct. 

Q.  And  if  those  hedging  operations  were  entered  into 
for  the  purpose  of  protection  rather  than  for  gambling, 
that  should  be  accounted  for  in  your  cost  of  raws — those 
matters — is  that  your  conclusion?  A.  I  have  no  opinion 
on  that  score. 

Q.  That  is  the  way  you  did  treat  it  on  your  books?  A. 
Do  you  mean  the  specific  entry  showing  the  results  of 
hedge  operations  during  the  tax  period? 

Q.  That  is  right.  A.  I  would  like  to  consult  the  record. 
(Examining  papers.)  A  hedge  gain  for  a  period  of  eight 
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months  comprising  the  tax  period  of  191,996.06  pesos  was 
credited  to  the  cost  of  production. 

I  would  like  to  take  this  occasion  to  point  out,  since  you 
have  questioned  me  on  the  results  of  our  actual  operations 
during  the  tax  period  which  showed  a  loss,  that  if  these 
exchange  transactions  had  not  been  entered  into,  our 

478  loss  would  have  been  greater  by  the  amount  of 
almost  $100,000. 

Q.  But  it  is  true  that  your  books  show  that  gain  reflected 
in  the  cost  of  production?  A.  Yes. 

Q.  And  at  another  period,  your  books  reflected  losses 
from  hedging  operations  in  the  cost  of  purchases  of  raws? 
A.  That  is  correct. 

Q.  You  said  beet  sugar  was  an  important  part  of  your 
competition  on  the  West  Coast  during  the  periods  in¬ 
volved?  A.  Yes. 

Q.  Is  it  not  true  that  the  beet  crop  of  1933,  sugar  from 
which  was  marketed  in  1934  and  thereafter,  was  the  largest 
on  record,  or  don’t  you  know  that?  A.  I  don’t  know. 

Q.  You  don’t  know  whether  the  beet  production  in  1934 
and  1935  in  California  increased  as  compared  to  the  period 
prior  thereto?  A.  No. 

Q.  I  think  the  record  is  clear  on  this.  Invoice  No.  454 
which  was  introduced  as  Respondent’s  Exhibit  2  to  the 
deposition  of  H.  T.  Netherton  in  San  Francisco  was  one 
of  the  invoices  in  the  group  that  you  refer  to  as  being 
different  from  the  usual  course  of  invoices?  A.  Correct. 

Mr.  Gambil:  That  is  all. 

479  Member  McDonald :  Is  there  anything  further? 

Mr.  Halstead:  1  have  no  further  examination  of 

Mr.  Burgers.  I  would  like  to  answer  one  or  two  questions 
if  I  might  on  something  that  I  am  the  only  one  who  is 
familiar  with  the  facts. 
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Whereupon — 

J.  S.  Halstead 

produced  as  a  witness  on  behalf  of  the  Petitioner,  having 
been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Bowe: 

Q.  Mr.  Halstead,  will  you  look  at  Petitioner’s  Exhibit 
25,  which  is  the  tax  letter  and  the  accountant’s.  Will  you 
tell  me  whether  or  not  you  have  any  personal  knowledge 
of  the  figures  set  forth  and  whether  they  are  not  sub¬ 
stantially  correct  in  accordance  with  the  books  of  Insular? 
A.  I  will  say  that  I  was  counsel  for  Insular  Sugar  Refining 
Corporation  in  the  tax  case  of  which  this  letter  forms  a 
part,  and  in  that  connection  I  am — I  have  had  it  checked 
by  accountants,  and  it  has  been  checked  by  the  auditors  of 
the  company,  and  to  the  best  of  my  knowledge  and  on  the 
basis  of  the  reports  made  to  me,  I  can  state  that  this  letter 
and  the  schedules  attached  to  it  correctly  reflect  the  records 
of  the  petitioner  in  this  proceeding  for  the  period  which 
this  letter  covers. 

480  Q.  Has  that  case  been  closed?  A.  This  case,  and 
i  I  may  say  I  wanted  to  testify  on  this  subject  not  with 
the  idea  of  binding  the  respondent  necessarily,  but  to  give 
the  Board  a  full  picture  of  the  situation — this  case  came  on 
in  the  Philippines  and  was  audited  in  the  Philippines  and 
sent  to  Washington  and  transferred  to  Baltimore.  There 
were  several  hearings  held  on  the  case,  and  a  settlement 
agreement  was  ultimately  reached  in  which  the  figures 
of  the  revenue  agent  insofar  as  the  accounting  results  of 
the  operations  of  the  taxpayer’s  business  were  concerned, 
were  accepted  by  the  taxpayer,  in  other  words,  all  issues 
relating  to  the  method  of  setting  up  various  items  was 
conceded,  and  the  other  item  on  which  a  tax  change  was 
based  was  the  apportionment  of  the  income  between  the 
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United  States  and  Philippine  sources.  The  income  tax 
law  at  the  time  when  this  case  arose  provided  for  the  de¬ 
termination  of  the  income  on  the  basis,  among  others,  that 
income  within  and  without  the  United  States  determines 
in  part  by  the  location  of  productive  assets.  The  revenue 
agent  and  subsequently  the  deputy  commissioner  in  this 
letter  treated  inventories  in  the  United  States  as  produc¬ 
tive  income  in  the  United  States,  thereby  throwing  into 
taxable  income  from  United  States  sources  a  substantial 
additional  amount  of  net  income  of  the  corporation.  An 
agreement  was  reached  on  which  that  item  was  di- 
4S1  vided,  and  part  of  the  inventories  were  treated  as 
being  productive  assets  in  the  United  States  and 
part  of  them  were  treated  as  not  productive  assets  in  the 
United  States,  and  the  figure  reached  was  a  tax  of  some 
$33,000  as  compared  with  the  tax  of  about,  I  think,  $48,000 
or  $50,000,  and  the  case  was  closed  and  finally  disposed  of 
by  a  final  closing  agreement  which  was  approved  by  the 
Secretary  of  the  Treasury.  The  settlement,  in  other  words, 
was  a  pure  splitting  of  a  point  on  which  there  was  no  law 
and  neither  side  wanted  to  litigate,  and  we  divided  it  in 
half.  Everything  else  in  this  letter  was  left  the  way  it 
was  set  up  by  the  revenue  agent. 

Mr.  Bowe:  That  is  all. 

Mr.  Gambil:  No  questions. 

•  *****#••• 

509  Mr.  Halstead:  Now,  if  your  Honor  please,  I  have 
been  informed  by  our  accountant  that  he  and  Mr. 
Barnes  have  agreed  on  a  current  market  price  for  sugar 
f.o.b.  San  Francisco,  tax  and  base  periods,  and  that  these 
are  the  prices  (indicating  paper).  As  most  of  these  figures 
are  in  the  first  instance  fixed  by  the  respondent,  and  also 
because  I  do  not  want  to  preclude  myself  from  claiming  a 
higher  refund  than  these  marginal  figures  will  sustain,  I 
would  like  to  ask  that  these  figures  go  in  as  a  joint  stipula¬ 
tion  between  counsel  as  the  current  market  price  agreed 
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upon  by  both  sides,  and  that  it  be  marked  as  a  joint  exhibit. 

I  would  like  to  make  the  same  arrangement  with  reference 
to  this  pencil  copy  as  we  have  with  reference  to  Exhibit  16, 
that  it  be  stamped  and  that  we  substitute  a  good  typewritten 
copy  as  soon  as  we  can  have  it  written  up. 

Mr.  Gambil:  I  think  all  that  we  can  agree  to  is  that 
those  prices  stated  on  that  exhibit  are  current  prices  of 
spot  sugar  in  San  Francisco  on  the  particular  dates.  We 
cannot  agree  that  those  prices  are  prices  at  which  sugar 
!  was  delivered,  or  we  cannot  agree  that  those  prices 

510  represent  the  amount  realized  from  the  sale  of  sugar, 
but  we  can,  I  think,  agree  that  those  are  the  prices 

current  for  spot  sales  in  San  Francisco  on  the  particular 
dates  at  which  those  prices  are  stated. 

Mr.  Halstead:  I  think  that  is  sufficient  as  far  as  I  am 
concerned. 

i  Member  McDonald :  Then  the  parties  do  stipulate  to  the 
effect  stated,  and  you  consent  to  the  receipt  of  this  docu¬ 
ment  in  evidence  on  that  stipulation?  You  have  no  objec¬ 
tion,  of  course,  to  the  substitution  of  typed  copies? 

Mr.  Gambil :  No,  we  do  not. 

Mr.  Maiden:  Just  let  it  be  the  petitioner’s  exhibit. 

Member  McDonald:  It  will  be  marked  as  Petitioner’s 
Exhibit  No.  33. 

(Petitioner’s  Exhibit  33  was  received  in  evidence.) 

Mr.  Halstead:  The  next  schedule  I  would  like  to  offer 
is  a  schedule  showing  the  total  production  of  the  taxpayer 
by  months  during  the  tax  period  and  the  base  period,  and 
an  allocation  of  that  production  on  the  theory  of  first  in 
first  out  between  local  and  export  sales.  It  was  my  under¬ 
standing,  I  want  to  say  in  making  this  offer,  that  we  would 
be  able  to  get  together  on  this  schedule  and  stipulate,  but 
I  understand  that  before  lunch  there  was  some  doubt  ex¬ 
pressed  by  counsel  for  the  respondent  as  to  whether  they 
i  wanted  to  stipulate  on  this  allocation.  I  have  not  had 

511  any  discussion  myself  on  the  subject,  and  I  would 
like  to  ask  counsel. 
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Mr.  Maiden:  That  is  true.  We  do  not  care  at  this  time 
— I  don’t  know  whether  we  would  later  reach  an  agreement 
— but  at  this  time  we  do  not  care  to  make  a  stipulation  on 
that. 

Mr.  Halstead :  I  would  like  to  ask  the  further  question, 
and  that  is  'whether  counsel  for  the  respondent  are  willing 
to  stipulate  as  to  the  correctness  of  the  total  production 
shown  on  this  bv  months. 

Mr.  Maiden :  Yes,  we  can  do  that. 

Member  McDonald:  Then  you  agree  to  everything  in 
this  document  except  the  allocation?  Is  that  correct? 

Mr.  Maiden:  That  is  right. 

•  *•••••••• 

Mr.  Halstead:  I  have  just  two  other  computations  here 
which  are  not  evidence,  and  merely  memoranda  for  the 
Board’s  information.  I  have  a  computation  of  profit  per 
bag  based  on  sales  and  cost  of  sugar  sold  as  set  out  in  the 
30-day  letter  attached  to  the  petitioner’s  claim,  that  is  the 
30-dav  letter  issued  by  the  respondent,  and  also  based  on 
Petitioner’s  Exhibit  2S. 

Member  McDonald :  The  30-dav  letter  vou  refer  to 

*  % 

520  was  received  as  Exhibit  25,  was  it  not? 

Mr.  Halstead:  Yes,  Petitioner’s  Exhibit  25. 

Member  McDonald:  Has  Mr.  Maiden  seen  this  computa¬ 
tion? 

Mr.  Halstead:  I  am  handing  it  to  him  (handing  paper 
to  counsel).  This,  I  recognize,  as  not  evidence,  but  is  simply 
a  mathematical  computation. 

Mr.  Maiden:  This  last  exhibit  which  the  petitioner  is 
putting  in,  we  have  not  had  an  opportunity  to  examine  it  or 
correct  it  and  so  forth,  and  we  have  not  had  an  opportunity 
to  cross  examine  the  party  who  prepared  it,  but  notwith¬ 
standing  that,  it  is  all  right  for  this  exhibit  to  go  in  with 
the  understanding  that  it  is  not  evidentiary,  and  that  it  is 
simply  being  presented  for  the  benefit  of  the  member  as 
well  as  for  the  benefit  of  the  respondent  in  working  out 
such  a  statement  as  this  purports  to  be. 
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Member  McDonald :  How  is  it  going  to  be  of  any  help  to 
me  if  it  is  not  evidentiary? 

Mr.  Maiden :  I  don’t  know  about  that. 

Member  McDonald:  You  are  not  willing  to  concede  its 
materiality  or  its  relevancy,  and  you  are  not  prepared  at 
the  moment  to  concede  its  correctness  ? 

Mr.  Maiden:  That  is  right. 

Member  McDonald:  I  think  then  the  thing  to  do,  lack¬ 
ing  any  real  identification  of  it  or  any  real  background  for 
it,  is  to  mark  it  for  identification  and  see  whether  by 
521  the  time  we  resume  tomorrow,  your  adversary  can 
concede  the  mathematical  correctness  of  it,  and  let 
whatever  else  flows  from  it  flow. 

Mr.  Halstead:  Can  I  offer  it  in  evidence  subject  to  their 
check  as  to  the  correctness  of  the  figures? 

Member  McDonald:  Yes,  I  think  that  would  be  satis¬ 
factory. 

Mr.  Maiden:  If  it  is  correct,  of  course  we  are  still  not 
conceding  the  materiality  and  the  relevancy. 

!  Member  McDonald:  I  understand  that,  and  that  is  a 
question  I  cannot  pass  on  from  the  bench.  Suppose  we  re¬ 
ceive  it  as  Petitioner’s  Exhibit  34  subject  to  check  on  the 
correctness. 

Mr.  Maiden:  Is  he  offering  that  as  evidence  or  simply 
for  identification  subject  to  our  check? 

Mr.  Halstead :  I  would  like  to  offer  it  in  evidence. 

Member  McDonald:  He  is  offering  it  in  evidence,  and  it 
will  be  received  in  evidence  subject  to  your  check  as  to 
correctness. 

i  Mr.  Maiden:  Will  it  be  subject  to  an  objection  as  to 
materiality  and  relevancy?  We  don’t  know  what  sort  of 
an  objection  to  make  to  it. 

Member  McDonald:  If  you  were  to  make  an  objection  on 
that  ground,  I  would  overrule  it,  but  you  can  make  all  of 
your  objections  at  the  time  you  are  prepared  to  state  your 
position  as  to  the  correctness.  You  may  reserve  all  of  your 
objections  at  this  time.  Put  it  that  way. 
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522  Mr.  Maiden :  That  is  what  I  had  reference  to. 

Member  McDonald:  It  will  be  marked  Petitioner’s 
Exhibit  35. 

(Petitioner’s  Exhibit  35  was  received  in  evidence.) 

Mr.  Halstead:  I  would  like  to  offer  next  a  statement 
setting  forth  the  net  profit  per  bag  on  refined  sugars  -sold, 
based  on  the  income  tax  30-day  letter  issued  to  the  peti¬ 
tioner  by  the  respondent,  in  evidence  in  this  proceeding 
as  Petitioner’s  Exhibit  25,  and  a  schedule  also  in  evidence  in 
this  proceeding  as  Petitioner’s  Exhibit  28,  under  the  same 
conditions  as  the  prior  exhibit,  that  is,  subject  to  check  by 
the  respondent.  This  exhibit  is  different  from  the  last  ex¬ 
hibit  in  that  it  is  based  on  taxable  income  as  distinguished 
from  gross  income,  less  cost  of  sugar  sold,  and  it  reflects 
the  effect  of  the  transactions  in  sugar  futures  which  took 
place  during  this  period. 

Member  McDonald:  What  is  your  position  about  this 
last  offer? 

Mr.  Maiden:  Our  position  is  the  same  with  respect  to 
this  last  offer  as  the  offer  immediately  prior  to  it. 

Member  McDonald:  Received  on  the  same  understand¬ 
ing.  You  may  reserve  all  of  your  objections.  That  will 
be  marked  Petitioner’s  Exhibit  36. 

(Petitioner’s  Exhibit  36  was  received  in  evidence. 

524  W.  T.  Barnes,  Witness  for  the  Respondent. 

•  «•*••••«• 

(Transcript  pp.  524-529;  535-537;  538-540  and  542-565 
printed  in  Appendix  to  Petitioner’s  Brief.) 

•  *•••••••• 

565  Q.  Now,  Mr.  Barnes,  does  your  Exhibit  E  show 
the  total  F.A.S.  Manila  value  of  all  of  the  sugar 
shown  on  this  exhibit  to  have  been  received  by  Balfour, 
Guthrie  &  Company  from  invoice  No.  512  through  and  in¬ 
cluding  invoice  631?  A.  It  does. 
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Mr.  Halstead:  I  object.  If  your  Honor  please, 
566  the  initials  F.A.S.  have  a  definite  legal  meaning.  I 
think  the  point  which  Mr.  Maiden  wishes  to  convey 
is  that  these  figures  listed  on  this  Exhibit  E  are  a  tran¬ 
scription  of  the  figures  shown  on  the  so-called  invoices 
under  the  heading  of  F.A.S.  Manila  value.  The  petitioner 
takes  the  position  that  that  was  not  the  F.A.S.  Manila 
value,  and  I  think  the  record  should  indicate  that,  other¬ 
wise  I  object  to  Mr.  Barnes’  competency  to  testify,  because 
he  has  no  personal  knowledge  on  the  subject  of  whether 
or  not  it  was  the  F.A.S.  value  of  the  sugar  or  not. 

Member  McDonald:  I  think  we  all  understand  that  he 
has  no  personal  knowledge.  I  thing  what  Mr.  Maiden  in¬ 
tended  to  bring  out  is  in  the  first  place  that  Respondent’s 
Exhibit  E  is  just  a  condensation  of  these  invoices,  and  I 
think  that  all  that  the  question  intends  is  to  show  what  the 
total  is  from  all  of  the  figures  under  the  headings. 

Mr.  Halstead:  I  withdraw  my  objection. 

By  Mr.  Maiden: 

Q.  Will  you  give  the  total  figure  on  the  F.A.S.  Manila 
value  column?  A.  The  total  of  the  entries  on  this  exhibit 
in  the  F.A.S.  Manila  column  is  $2,S43,6S1.13. 

********** 

i  (Transcript  pp.  573-607  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

•  ••••*•••• 

608  Cross  Examination 

By  Mr.  Halstead: 

Q.  Mr.  Barnes,  have  you  Respondent’s  Exhibit  E  before 
you?  A.  I  have. 

Q.  Do  you  know,  Mr.  Barnes,  from  any  investigation 
you  have  made,  whether  the  Balfour,  Guthrie  &  Company 
offices  kept  the  sugar  in  each  crop  segregated  from  the 
sugar  in  every  other  crop?  A.  Do  you  mean  physically? 


89 


Q.  I  am  now  referring  to  physical  segregation.  A.  I 
don’t  know. 

Q.  Your  answer  was  you  do  not  know?  A.  I  don’t  know. 
Q.  It  is  true,  is  it  not,  Mr.  Barnes,  that  there  were 

609  cases  where  sugar  delivered  at  San  Francisco  was 
transferred  to  some  other  office  of  Balfour,  Guthrie 

&  Company?  A.  That  is  correct. 

Q.  For  similar  transfers  between  other  offices?  A.  That 
is  correct. 

Q.  In  making  up  Respondent’s  Exhibit  E,  did  you  follow 
out  and  determine  whether  there  have  been  anv  such  trans- 
fers  during  this  period?  A.  To  this  extent,  that  I  reported 
the  transfers  in  and  transfers  out  of  each  branch,  and  for 
this  group  which  you  are  speaking  of  now, — Exhibit  F,  I 
presume? 

Q.  No.  I  am  referring  to  Exhibit  E,  your  first  tabula¬ 
tion  in  which  you  have  a  breakdown  by  offices  of  shipments 
from  Manila.  A.  That  reveals  just  what  you  said,  the  ship¬ 
ments  from  Manila  and  nothing  more. 

Q.  In  other  words,  it  is  possible  that  some  of  the  sugar 
in  the  Seattle  column  might  have  ultimately  been  sold  in 
Portland?  A.  It  is  definitely  true. 

Q.  And  some  of  the  sugar  in  the  San  Francisco  column 
might  have  been  sold  in  Los  Angeles?  A.  That  is  correct. 
Q.  Or  perhaps  even  Seattle? 

Member  McDonald:  Is  that  right? 

610  The  Witness:  Usually  the  transfers  were  from 
Los  Angeles  to  San  Francisco  and  vice  versa,  and 

Portland  to  Tacoma,  due  to  the  nearness  of  the  cities  them¬ 
selves. 

By  Mr.  Halstead: 

Q.  But  this  shows  the  original  destination  of  the  sugar? 
A.  The  original  receipt. 

Member  McDonald :  It  is  intended  to  show  nothing  fur¬ 
ther  than  that,  so  far  as  the  final  disposition  is  concerned? 
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The  Witness :  That  is  correct.  It  shows  the  total  actu¬ 
ally  received  from  Manila. 

By  Mr.  Halstead: 

Q.  Now,  just  as  a  matter  of  information,  Mr.  Barnes, 
will  you  state  whether  or  not  the  figures  in  the  bag  column 
on  Respondent’s  Exhibit  F  where  there  is  similarly  a 
breakdown  between  offices,  whether  they  check  with  the 
totals  in  the  columns  labelled  Los  Angeles,  San  Francisco, 
Tacoma,  Seattle  and  Portland  on  Exhibit  E?  A.  The  indi¬ 
vidual  totals  do  not  check,  due  to  the  fact  that  transfers 
were  made. 

Member  McDonald:  Inter-office  transfers? 

The  Witness:  That  is  correct. 

By  Mr.  Halstead: 

Q.  So  that  the  figure  under  the  amount  on  Exhibit  F  in 
each  column  labelled  respectively  Los  Angeles,  San  Fran¬ 
cisco,  Tacoma,  Portland  and  Seattle  represent  merely 
611  the  amounts  ultimately  credited  to  Insular’s  account 
after  the  sale  of  the  sugar,  the  bags  of  which  are 
shown  in  the  corresponding  column  on  the  same  exhibit, 
and  these  amounts  do  not  correspond  or  show  the  price  at 
which  these  particular  shipments  on  Exhibit  E  were  sold. 
A.  If  I  may  elaborate.  The  $596,000  shown  as  being  real¬ 
ized  at  Los  Angeles  is  not  the  value  realized  on  147,000 
bags  shown  as  being  originally  received  at  Los  Angeles. 

Q.  That  is  all  I  asked.  Now,  will  you  turn  to  the  last 
page  of  Exhibit  E  and  look  at  the  entry  under  November? 
Now,  as  I  understand  this  exhibit,  November  refers  to  the 
date  of  delivery  per  the  Balfour,  Guthrie  monthly  reports, 
that  is  the  figures  in  the  far  right-hand  side  of  this  exhibit 
are  bags  delivered  during  November.  That  is  correct?  A. 
Correct. 

Q.  And  the  dates  September  25,  October  9,  and  October 
9  refer  to  the  dates  of  these  shipments,  or  rather  the  dates 
of  the  so-called  invoices?  A.  Yes. 
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Q.  I  notice  there  is  a  shipment  there  on  invoice  No.  628 
or  so-called  invoice,  which  appears  to  have  been  made  on 
a  ship  known  as  the  Scintar  of  14,000  bags  which  was  re¬ 
ceived  during  November  in  Tacoma  and  Seattle.  I  also 
notice  that  on  October  9,  under  the  invoice  which  has  been 
lost,  there  is  a  shipment  of  1,000  bags  also  on  the 

612  Scintar  which  arrived  in  Los  Angeles  during  the 
month  of  November.  Now,  as  I  understand  your 

testimony,  these  two  shipments  are  accounted  for  together 
as  one  shipment  on  the  register  of  debit  memorandum,  is 
that  so  ?  A.  There  is  apparently  a  mistake  in  those  invoice 
dates.  It  would  be  impossible  for  the  same  shipment  to 
leave  on  two  dates. 

Q.  So  that  it  is  fair  to  assume  that  actually  the  shipment 
on  September  25  on  the  Scintar  was  15,000  bags —  A.  (In¬ 
terposing)  In  all  probability. 

Q.  Rather  than  14,000.  And  that  there  was  no  shipment 
on  October  9?  A.  No  shipment  excepting  No.  629. 

Q.  Except  629?  A.  Yes. 

Member  McDonald :  The  first  date  on  this  exhibit  is  the 
date  of  the  invoice  and  not  the  date  of  departure  of  the 
vessel. 

The  Witness :  That  possibly  could  be. 

Member  McDonald:  You  could  have  an  invoice  which 
preceded  the  date  of  clearance  of  the  vessel? 

The  Witness:  Yes. 

Mr.  Halstead :  Yes,  that  is  a  possible  explanation. 

By  Mr.  Halstead: 

Q.  In  any  event,  the  14,000  was  probably  shipped 

613  by  one  ship — on  either  one  of  those  dates.  A.  15,000. 

Q.  Have  you  examined  the  register  of  debit  memo¬ 
randums  to  see  the  date  on  which  that  shipment  is  re¬ 
corded?  A.  I  have  examined  it,  but  I  could  not  give  a  snap 
opinion  on  the  date. 

Q.  Could  you  without  much  difficulty  turn  to  that  ship¬ 
ment  in  that  exhibit?  A.  Yes.  That  is  where  we  had  our 
difficulty  in  the  missing  invoice. 
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Mr.  Halstead:  This  may  affect  the  allocation  of  pro¬ 
duction  as  to  which  month  it  goes  into. 

Member  McDonald :  While  the  witness  is  looking  that  up, 
let  me  ask  you  whether  there  is  any  definite  understand¬ 
ing  between  counsel — did  Balfour,  Guthrie  sell  anybody 
else’s  sugar? 

Mr.  Halstead:  The  record  shows  in  Mr.  Netherton’s 
testimony,  I  think,  that  at  one  time  Balfour,  Guthrie  & 
Company  sold  a  small  amount  of  sugar  for  someone  else. 

Member  McDonald:  But  for  the  period  in  question  here, 
Balfour,  Guthrie  devoted  its  time  exclusively  to  the  dis¬ 
position  of  Insular  sugar? 

Mr.  Halstead :  All  except  for  a  period  of  a  few  months. 

Mr.  Gambil:  But  that  happened  before  the  tax  period. 

The  record  will  show  that  at  one  time  thev  did  sell  a  small 

•> 

amount  of  sugar  for  someone  else. 

614  Member  McDonald:  For  all  practical  purposes  of 
this  case,  then,  Balfour,  Guthrie  &  Company’s  sales 
were  all  of  Insular  sugar? 

Mr.  Halstead :  There  was  no  intermingling,  and  there  is 
no  question,  so  far  as  the  petitioner  is  concerned,  that 
arises  out  of  that  fact.  My  recollection  is — I  am  not  clear 
now  whether  it  is  in  this  record  or  the  Court  of  Claims  rec¬ 
ord — that  we  offered  proof  to  show  that  Balfour,  Guthrie 
&  Company  did  sell  for  a  short  period  a  certain  amount  of 
other  sugar  during  the  tax  period,  and  some  questions 
were  asked — it  must  have  been  in  the  Court  of  Claims  case 
— as  to  the  treatment  of  the  tax  on  the  invoice  in  the  case 
of  the  other  sugar,  and  I  think  the  Commissioner  ruled 
that  out.  I  am  not  sure  that  it  is  in  this  record. 

Member  McDonald:  I  do  not  believe  it  is. 

Mr.  Halstead:  But  there  wTas  no  mingling,  and  I  think 
we  are  both  agreed  that  it  is  not  an  issue  in  the  case. 

Mr.  Gambil:  That  is  right. 

Member  McDonald :  I  was  anticipating  what  you  might 
contend  later  about  inability  to  trace  sugar  from  Manila  to 
the  boat  and  to  the  warehouse  and  to  a  final  customer. 
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You  said  something  about  that. 

Mr.  Halstead:  No,  there  is  no  question  there  of  that. 

Member  McDonald:  We  do  know  this,  that  the  state¬ 
ments  of  Balfour,  Guthrie  &  Company  to  Insular 

615  could  not  have  been  sugar  produced  by  any  other 
refinery.  There  is  no  intermingling  of  that  sort? 

Mr.  Halstead:  No,  there  is  not. 

Mr.  Gambil:  I  have  Mr.  Netherton’s  statement  on  page 
35  of  the  deposition:  “During  the  years  1932  to  1936,  in¬ 
clusive,  Insular  had  no  other  agent  in  the  United  States 
for  the  disposal  of  the  sugar? 

“Answer:  No  other  agent  except  ourselves. 

“Question:  And  Balfour,  Guthrie  &  Company  was  not 
an  agent  for  any  other  sugar  refiners  during  those  years, 
is  that  true? 

“Answer:  For  a  period  of  a  very  few  months,  we  had 
the  agency — yes,  1  recall  it — for  a  local  beet  sugar  dis¬ 
tributor  or  refinery,  but  the  thing  fell  through  after  a  very 
short  time.  During  this  time,  we  probably  sold  no  more 
than  a  few  hundred  bags.” 

Member  McDonald:  All  the  rest  of  it  was  Insular 
sugar? 

Mr.  Gambil:  Yes. 

Mr.  Halstead:  Now,  may  I  have  the  pending  question 
repeated  to  the  witness? 

(Question  is  repeated.) 

The  Witness:  That  shipment  of  1,000  bags  is  recorded 
in  the  register  on  September  25th,  the  same  date  that  this 
same  shipment  of  14,000  bags  was  made,  so  both  ship¬ 
ments  were  made  at  the  same  time  and  invoiced  at  the  same 
time,  and  the  date  on  our  Exhibit  E  is  erroneous. 

616  The  October  9th  should  be  September  25  on  invoice 
No.  630. 

Member  McDonald:  You  had  better  make  the  correction 
now. 

The  Witness:  I  will. 
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Member  McDonald:  The  extent  of  your  correction  is 
on  invoice  No.  630.  Change  the  date  on  Invoice  No.  630 
from  October  9  to  September  25th.  There  is  no  objection 
to  that  by  anybody,  is  there? 

Mr.  Halstead:  No  objection. 

Mr.  Maiden:  No  objection. 

The  Witness:  (Complies.) 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Barnes,  is  it  not  true  that  with  the  excep¬ 
tion  of  the  columns  breaking  down  the  bag  shipments  by 
offices  of  Balfour,  Guthrie  &  Company,  that  this  exhibit  is 
'  substantially  and  almost  in  all  respects  a  copy  of  the  reg¬ 
ister  of  debit  memorandum  Petitioner’s  Exhibit  15?  I 
do  not  mean  to  ask  you  whether  every  figure  is  the  same, 
but  substantially?  A.  Substantially  it  contains  even  more 
information,  because  the  register  does  not  reveal  the  name 
of  the  ship  and  certain  other  salient  facts  that  the  in¬ 
voices  do. 

Q.  Is  that  the  principal  difference,  that  the  register  does 
not  reveal  the  name  of  the  ship?  A.  There  may  be  some 
discrepancy  in  the  dates.  There  might  be  an  entry  in  the 
register  on  different  dates  than  the  invoices  show. 
617  Q.  Similar  to  the  one  we  have  just  discussed?  A. 
Yes. 

i  Q.  You  have  not  cheeked  your  schedule  against  the  regis¬ 
ter  of  debit  memorandum?  A.  Not  a  detailed  check.  A 
test  check. 

Q.  And  as  I  understand,  you  have  testified  on  the  direct 
examination  that  you  obtained  the  information  set  out  on 
this  schedule  from  these  so-called  invoices  or  debit  memo¬ 
randa  that  were  issued  by  Insular  at  the  time  or  around 
the  time  when  shipments  of  sugar  were  made  to  Balfour, 
Guthrie  &  Company?  A.  Correct. 

Q.  Now,  Mr.  Barnes,  will  you  turn  to  column  labelled 
Total  Charge  to  Balfour,  Guthrie  &  Company,  Limited,  on 
Respondent’s  Exhibit  E  on  the  first  page.  That  figure  is 
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the  final  figure,  is  it  not,  set  out  on  these  so-called  memo¬ 
randa  or  provisional  invoices  that  were  issued  by  Insular 
to  Balfour,  Guthrie  &  Company?  A.  It  is  the  total  of  the 
three  items  so  listed  on  the  invoices. 

Q.  I  want  to  ask  you  whether  it  was  your  intention  in 
so  entitling  this  column  as  the  total  charge  to  Balfour, 
Guthrie  &  Company  to  indicate  that  this  amount  was  the 
sales  price  for  the  sugar  referred  to  in  these  memorandum 
invoices?  A.  It  is  clearly  what  it  says,  the  amount  charged 
to  the  account  of  Balfour,  Guthrie  &  Company  on  the  books 
of  Insular. 

618  Q.  Doesn’t  that  statement  require  the  further 
qualification  that  it  was  the  amount  charged  at  the 
time  the  shipments  were  made  or  around  the  time  the  ship¬ 
ment  was  made?  A.  That  is  correct. 

Q.  In  other  words,  it  was  not  the  entire  amount  which 
was  received  for  the  sugar?  A.  No,  it  is  the  total  charged 
as  the  result  of  the  making  out  of  the  invoice. 

Q.  And  it  was  in  no  sense  the  sales  price  of  the  sugar? 
A.  That  is  correct. 

Q.  Now,  will  you  take  a  particular  item.  Take  the  first 
shipment  received  in  May,  which  is  dated  April  8,  invoice 
No.  525,  and  included  500  bags;  and  will  you  state  whether 
you  know  the  price  at  which  that  particular  sugar  was  sold? 
A.  No,  I  do  not. 

Q.  And  in  none  of  these  schedules  prepared  and  offered 
in  evidence  in  this  proceeding  have  you  set  forth  a  figure 
showing  the  sales  price  of  that  particular  shipment?  A. 
Of  any  particular  invoice  ? 

Q.  Yes.  A.  No. 

M ember  McDonald :  That  same  comment  would  apply  to 
each  of  these  entries  on  Exhibit  E. 

The  Witness:  All  that  I  have  is  as  represented  on  the 
schedule. 
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619  By  Mr.  Halstead: 

Q.  You  don’t  know,  Mr.  Barnes,  whether  the 
amount  ultimately  received  for  that  500  bags  of  sugar  was 
more  than  $1,902.87,  the  provisional  charge  made,  or  less 
than  that  amount?  A.  I  don’t  know  that  it  was  either.  I 
would  say  that  it  was  more. 

Q.  Are  you  sure  that  that  particular  shipment  brought 
more  than  $1,902.87?  A.  Principally  because  that  is  an 
average  of  less  than  $3  a  bag,  and  the  sales  price  in  May 
was  something  approximately  $4.85  a  bag. 

Q.  But  you  have  no  knowledge  on  the  subject?  A.  I  have 
no  exact  knowledge. 

Member  McDonald:  You  don’t  know  when  it  was  sold 
even,  do  you? 

The  Witness:  No,  I  do  not. 

Member  McDonald:  You  cannot  accurately  put  a  value 
on  it  when  you  do  not  know  when  it  was  sold  ? 

Mr.  Halstead:  My  question  went  further  than  that  and 
asked  whether  he  had  checked  through  to  find  out  the  price 
at  which  the  particular  shipment  was  sold. 

Member  McDonald :  I  take  it  that  these  books  would  not 
permit  a  tracing  by  invoice  numbers  of  sugar  from  the  time 
they  were  invoiced  to  Balfour,  Guthrie  &  Company  by  In¬ 
sular  to  the  time  that  they  were  sold  by  Balfour, 

620  Guthrie  &  Company  to  the  final  purchaser? 

The  Witness:  There  would  be  only  one  instance 
in  which  that  could  be  done,  in  case  a  cargo  was  sold  at  the 
dock  in  its  entirety,  and  the  invoice  would  reflect  the  name 
of  the  ship.  Where  it  was  taken  to  the  warehouse,  it  would 
be  impossible  to  trace  out  any  cargo. 

Bv  Mr.  Halstead: 

Q.  But  this  particular  price  was  very  much  below  your 
understanding  of  the  market  price  at  that  time?  A.  The 
market  price  is  a  West  Coast  price,  and  this  is  an  f.o.b. 
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Manila  price.  There  would  naturally  be  quite  a  discrepancy 
there  due  to  the  expenses  of  getting  it  to  the  United  States. 

Q.  There  is  evidence  in  the  record  to  the  effect  that  that 
difference  was  in  the  neighborhood  of  48  or  50  cents  a  bag. 
How  much  did  you  say  this  would  be  a  bag?  A.  It  would 
be  something  less  than  $4. 

Q.  Something  less  than  $4?  A.  Approximately  $4. 

Member  McDonald:  Why  is  the  amount  in  the  next 
column  “Amount  advanced  by  Balfour”  always  less  than 
the  total  charged  to  Balfour,  Guthrie  &  Company? 

The  Witness:  As  has  been  testified,  due  to  the  method 
of  drawing  on  a  portion  of  the  value  of  the  sugar  and 
leaving  a  margin  there  for  financing  purposes  and 
621  possible  market  fluctuations.  They  were  allowed  to 
draw  only  S5  to  90  per  cent,  of  the  value  of  the  sugar. 

Member  McDonald:  Neither  one  of  those  two  figures  is 
in  any  sense  conclusive  on  the  final  result  as  to  the  sale 
of  the  sugar? 

The  Witness:  That  is  true.  The  amount  advanced  is 
conclusive  as  to  the  fact  that  it  represents  the  exact  amount 
advanced. 

Member  McDonald:  It  would  be  a  credit  against  the 
amount  finally  owed  on  a  final  accounting? 

The  Witness:  That  is  true. 

Member  McDonald :  But  it  has  nothing  to  do  with  the 
amount  finally  owed? 

The  Witness:  That  is  true. 

Member  McDonald:  Except  as  a  deduction? 

The  Witness :  That  is  true. 

By  Mr.  Halstead: 

Q.  Mr.  Burgers  has  testified,  and  your  Exhibit  F,  I  be¬ 
lieve,  indicates  that  each  month  there  was  an  accounting  to 
Insular  by  Balfour,  Guthrie  &  Company  for  the  proceeds 
of  the  sale  of  sugar  received  by  them?  A.  That  is  true. 
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Q.  And  I  believe  Mr.  Burgers’  testimony  also  shows  that 
at  the  time  of  that  accounting  there  was  an  entry  made  in 
a  ledger  account  showing  the  amount  of  this  account  ? 

622  A.  There  was  no  monthly  entry  made  on  the  books 
of  Insular  to  correspond  with  these  monthly  state¬ 
ments. 

Q.  But  they  were  subsequently  included  in  a  total  and 
ultimately  they  found  their  way  into  the  Profit  and  Loss 
Account?  A.  If  I  may  be  allowed  to  add  to  that.  Periodic¬ 
ally  an  equity  statement  was  prepared  which  took  into  con¬ 
sideration  the  net  balance  either  to  or  from  Insular  owed 
on  the  account,  and  it  also  took  into  consideration  fair 
market  value  of  the  sugar  which  was  in  Balfour,  Guthrie’s 
possession,  but  which  still  remained  in  Insular’s  possession 
as  far  as  the  title  was  concerned. 

Member  McDonald:  You  mean  unsold? 

The  Witness:  Yes.  And  that  conglomeration  of  those 
two  figures  was  made  in  a  periodical  entry  in  the  account  on 
Insular’s  books. 

Bv  Mr.  Halstead: 

Q.  In  none  of  these  schedules  that  you  have  submitted 
is  there  a  figure  corresponding  to  the  entry  that  was  peri¬ 
odically  made  adjusting  these  provisional  entries  made  on 
the  time  of  shipment?  A.  The  figures  here  will  correspond 
to  the  entries  made  on  Balfour,  Guthrie  &  Company’s  books 
to  the  account  of  Insular  credited  everv  month. 

Q.  When  you  say  the  figures  here,  you  are  refer- 

623  ring  now  to  Respondent’s  Exhibit  F?  A.  That  is 
correct. 

Q.  But  in  none  of  these  exhibits  is  there  a  figure  which 
added  to  this  total  charged  to  Balfour,  Guthrie  &  Company 
would  give  you  the  total  sales  price  received  for  that  sugar, 
is  that  correct?  A.  No,  that  could  not  be  obtained  from 
Insular’s  books,  because  of  the  inventorv  valuation  which 
is  included  in  that  periodical  entry. 


Q.  So  that  this  Respondent’s  Exhibit  E  is  a  list  of  the 
memorandum  or  provisional  entries  on  shipments,  and  this 
— you  say  it  contains  that  with  other  information — and 
this  Respondent’s  Exhibit  F  is  a  list  of  the  ultimate 
amounts  of  the  settlements  between  Balfour,  Guthrie  & 
Company  and  Insular  taken  by  months?  A.  That  is  correct. 

Q.  And  neither  one  contains  the  sales  price  per  bag  at 
which  the  sugar  was  sold?  A.  In  total,  Exhibit  F  does. 

Q.  But  that  total  is  a  total  less  expenses,  is  it  not?  A. 
That  is  correct.  It  is  the  net  proceeds  to  Insular  for  the 
sugar. 

Q.  It  is  the  net  proceeds  after  all  of  the  deductions  listed 
in  the  Balfour,  Guthrie  &  Company  account?  A.  It  is  an 
f.o.b.  Manila  value. 

624  Q.  What  do  you  mean  by  an  f.o.b.  Manila  value? 

A.  F.o.b.  means  freight  on  board  Manila.  It  is  a 
value  after  allowing  for  all  expenses  from  the  time  the 
shipment  leaves  Manila  until  it  is  disposed  of. 

Q.  This  figure,  as  I  understand  it,  is  a  transcript  from 
the  Balfour,  Guthrie  monthly  reports?  A.  That  is  correct. 

Q.  And  it  is  a  transcript  after  all  deductions?  A.  That 
is  quite  true. 

Q.  Mr.  Barnes,  in  examining  the  records  and  exhibits  in 
this  case,  do  you  recall  having  run  across  a  deduction  on 
one  of  Balfour,  Guthrie  &  Company’s  reports  for  an  auto¬ 
mobile  bought  by  Balfour,  Guthrie  &  Company  for  Mr. 
Burgers’  daughter?  A.  I  don’t  recall  seeing  such  an  entry 
on  the  statements.  I  recall  seeing  such  an  entry  to  the 
ledger  sheets  with  Insular.  I  think  it  was  done  directly 
through  the  means  of  a  ledger  sheet. 

Q.  Are  you  sure  that  that  has  not  been  deducted  from 
the  totals  in  arriving  at  the  net  figure  paid  to  Insular?  A. 
I  am  not  sure. 

Q.  In  other  ■words,  I  do  not  want  to  convey  the  impres¬ 
sion  that  a  great  number  of  automobiles  have  been  deducted 
from  this  figure,  but  what  I  want  you  to  make  clear  is  that 
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yon  are  not  entirely  sure  just  what  deductions  have 

625  been  made  in  that  account?  A.  All  deductions  which 
were  properly  made  by  Balfour,  Guthrie  &  Company 

under  the  terms  of  the  agency  relationship. 

Q.  If  you  don’t  know  that  the  automobile  was  deducted, 
how  do  you  know  that  they  are  all  proper  deductions?  A. 
If  it  was  deducted  and  it  was  an  improper  deduction  I 
imagine  that  there  would  have  been  quite  a  row  raised. 

Q.  Would  it  have  been  necessarily  adjusted  in  this 
period?  A.  That  I  could  not  say. 

Q.  In  other  words,  this  is  a  transcript  of  the  net  figure 
payable  to  Balfour,  Guthrie  &  Company?  A.  If  the  records 
are  correct,  then  that  is  a  transcript  of  the  net  figure  pay¬ 
able  to  Balfour,  Guthrie  &  Company. 

Q.  And  it  is  probably  substantially  the  amounts  which 
they  received?  A.  I  imagine  it  is. 

Q.  But  it  is  not  necessarily  an  exact  f.o.b.  Manila  value? 
A.  No,  I  would  not  say  that. 

Q.  Now,  as  I  understand  your  testimony  this  Exhibit  E 
is  merely  a  transcript  of  the  bookkeeping  entries  made  by 
Insular  on  its  own  books?  A.  That  is  correct. 

Q.  There  is  certain  material  taken  out  of  the  Balfour, 
Guthrie  Company’s  reports  as  to  the  distribution  of  the 
bags?  A.  That  is  correct. 

626  Q.  Now,  Mr.  Barnes,  I  want  to  ask  you  did  you  or 
did  you  not  want  to  convey  the  impression  to  the 

Board  by  this  heading  “Total  charged  to  Balfour,  Guthrie 
&  Company”  that  that  was  the  sales  price  of  the  sugar? 
A.  No,  I  have  answered  that  once  that  it  is  not  the  sales 
price. 

Q.  And  did  you  or  did  you  not  want  to  convey  the  im¬ 
pression  that  in  preparing  this  schedule  in  this  form,  that 
the  processing  tax  had  been  deducted  from  the  sales  price? 
A.  I  don’t  see  where  you  get  that  impression  from  any  of 
these  schedules. 

Q.  I  have  asked  you  the  question.  A.  The  processing  tax 
is  not  deducted  from  the  sales  price  on  any  of  the  schedules. 
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Q.  Or  that  it  was  billed  separately  in  billing  the  sales 
price?  A.  It  very  definitely  was  billed  separately  on  the 
invoices. 

Q.  But  you  have  just  stated  that  this  is  merely  a  tran¬ 
script  of  the  memorandum  of  bookkeeping  entries  on  In¬ 
sular’s  books.  Do  you  want  to  change  that  testimony  now 
and  say  that  this  Exhibit  E  is  a  list  of  the  sales  prices 
charged  to  the  purchasers  of  the  sugar?  A.  I  certainly  do 
not.  I  have  not  intended  that  at  any  time  in  my  testi¬ 
mony. 

627  Q.,  Then  how  do  you  reconcile  the  two  statements 
that  the  processing  tax  was  definitely  billed  sepa¬ 
rately,  and  your  statement  that  the  invoices  did  not  con¬ 
tain  the  sales  price?  A.  Because  the  verb  requires  an 
object.  It  was  billed  on  consignment  invoices  to  Balfour, 
Guthrie  &  Company  Limited  as  a  separate  item.  That  is 
all  that  has  been  intended  to  convey. 

Member  McDonald:  The  so-called  invoices  contain  an 
entry  to  that  effect? 

The  Witness:  That  is  correct.  And  the  amount  was 
included  in  a  total,  the  total  of  which  was  posted  to  the 
account  on  the  ledger. 

Member  McDonald:  And  that  amount  was  only  an  in¬ 
terim  connection  between  the  final  balancing  of  the  ac¬ 
counts  between  the  parties? 

The  Witness:  That  is  correct. 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Barnes,  the  words  “F.A.S.”  have  a  definite 
meaning,  do  they  not,  to  an  accountant?  A.  That  is  correct. 

Q.  Will  you  state  what  they  mean?  A.  Freight  along¬ 
side  ship. 

Q.  It  is  substantially  similar  to  f.o.b.?  A.  Correct. 

Q.  In  preparing  this  schedule  for  submission  to 

628  the  Board,  you  have  listed  a  column  F.A.S.  Manila 
value.  Now,  as  I  recall  your  testimony  on  direct,  or 

at  some  time  during  the  proceeding,  you  have  stated  that 
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you  did  not  intend  by  that  characterization  and  that  head¬ 
ing  to  indicate  that  these  were  the  F.A.S.  values?  All  you 
wanted  to  indicate  was  that  these  figures  were  the  amounts 
listed  on  these  so-called  invoices  as  the  F.A.S.  value;  is 
that  correct?  A.  The  transcript  entails  in  that  transcrip¬ 
tion  that  the  phraseology  and  the  figures  are  stated  on  the 
invoice. 

Q.  But  there  is  no  element  in  your  opinion  or  your 
knowledge  in  the  use  of  F.A.S.  Manila  value  on  that  point  ? 
A.  You  have  already  objected  to  my  expressing  an  opin¬ 
ion. 

Member  McDonald:  What  is  your  answer  to  this  ques¬ 
tion? 

The  Witness:  Am  I  allowed  to  express  an  opinion? 

Member  McDonald:  Repeat  the  question. 

(The  question  is  repeated.) 

The  Witnes:  Based  upon  the  testimony  of  Mr.  Burgers 
that  the  total  represented  the  price  that  they  ultimately 
hoped  to  obtain  on  a  Manila  basis,  I  would  say  that  that 
very  definitely  represents  the  F.A.S.  Manila  value. 

Member  McDonald:  But  lacking  any  such  testimony, 
w*hat  would  be  vour  answer? 

The  Witness :  I  would  take  it  at  its  face  value,  not  hav¬ 
ing  any  knowledge  of  F.A.S.  Manila  value  from  market 
quotations. 

By  Mr.  Halstead : 

629  Q.  Mr.  Barnes,  you  were  present  at  the  taking  of 
the  deposition  of  Mr.  Netherton  in  San  Francisco, 
vrere  you  not?  A.  That  is  correct. 

Q.  And  you  heard  his  testimony?  A.  Yes. 

Q.  Do  you  recall  a  portion  of  the  testimony  of  Mr. 
Netherton  in  which  he  testified  that  from  these  same  so- 
called  invoices  that  during  the  period  covered  by  this 
exhibit,  1935,  that  the  loan  value  of  the  sugar,  that  is,  the 
value  per  bag  upon  which  the  loans  were  based,  and  the 
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F.A.S.  value,  only  changed  once  between  sometime  in  Janu¬ 
ary  and  sometime  in  December,  and  that  that  change  took 
place  around  the  24th  of  May,  and  that  during  that  period, 
the  price  of  sugar  had  a  very  great  number  of  changes — 
the  price  of  sugar  in  the  United  States — had  a  very  great 
number  of  changes.  Do  you  recall  that  testimony1?  A. 
Yes,  I  recall  that  testimony,  and  later  I  found  information 
which  proves  that  it  was  not  the  case,  that  the  price  of 
sugar  was  $4.85  on  the  24th  of  May,  and  it  stayed  $4.85 
until  the  end  of  August,  and  I  would  not  call  that  a  great 
number  of  changes. 

Q.  Did  it  stay  at  $4.85  until  December?  A.  No,  it  did 
not. 

Q.  And  did  it  change  between  sometime  in  Janu- 
630  ary  and  the  24th  of  May?  A.  It  changed  twice. 

Q.  And  the  amount  loaned  on  the  sugar  and  the 
F.A.S.  value  during  that  period  as  shown  by  these  so- 
called  invoices  did  not  change,  did  it?  A.  I  don’t  know 
the  exact  date  of  the  change  in  the  amount  loaned. 

Mr.  Maiden:  Do  you  mean  the  amount  advanced  by 
draft? 

The  Witness :  Yes. 

ft**##**##* 

Q.  Mr.  Barnes,  I  just  want  to  ask  you  one  more  question. 
You  have  testified  with  reference  to  a  contract  numbered 
19,  Respondent’s  Exhibit  D,  that  you  checked  the  invoices 
in  evidence  and  traced  15,000  bags  sold  pursuant  to  this 
contract  at  a  price  of  $4.50?  A.  That  is  my  recollection 
of  the  number  of  bags.  I  traced  all  of  the  sales  made 
at  Seattle  under  that  contract,  and  I  would  not  say  that 
is  the  exact  number  of  bags,  but  that  can  be  determined 
if  there  is  need  for  the  exact  number  of  bags  delivered  at 
Seattle. 

Q.  But  your  recollection  is  that  it  is  over  15,000  bags? 
A.  Yes. 
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Q.  Do  you  remember  the  dates  that  those  invoices  cov¬ 
ered?  A.  As  I  recall,  they  were  delivered  from  that  date 
until  September  30th. 

632  Q.  Until  September  30th?  A.  Yes.  There  prob¬ 
ably  were  a  few  deliveries  in  November,  but  I  think 

all  of  the  deliveries  had  been  made  by  September  30th. 

Q.  You  did  not  check  any  other  offices  to  see  whether 
there  were  any  deliveries  under  that  contract  or  at  what 
price  the  deliveries  were  made?  A.  No,  I  have  not  checked 
the  other  offices. 

Q.  Now,  Mr.  Barnes,  I  think  you  have  testified  that  you 
checked  over  the  proof  and  the  documentary  evidence  of¬ 
fered  in  this  case  in  connection  with  the  depositions.  Did 
you,  in  connection  with  the  checking  of  this  proof,  look 
at  any  other  contracts  than  this  contract?  A.  Yes. 

Q.  Did  you  look  at  all  of  the  contracts  that  were  fur¬ 
nished  to  you  by  the  taxpayer  on  the  Pacific  Coast?  A. 
At  one  time  or  another  I  inspected  most  all  of  them. 

Q.  And  what  is  your  best  recollection  as  to  about  how 
many  contracts  you  checked  in  the  course  of  that  examina¬ 
tion?  A.  If  you  mean  by  “checked,”  checking  out  the  sales 
on  the  contract,  very  few ;  but  if  you  mean  by  ‘  ‘  checking,  ’  ’ 
merely  recording  of  the  contract  number  and  the  bags  in¬ 
volved  and  the  price  of  the  contract,  all  of  them  are  listed. 

Q.  I  would  like  to  have  you  state  approximately  how 
many  contracts  you  looked  at?  A.  I  would  say  probably 
between  3  and  5  thousand.  That  is  just  a  gen- 

633  eral  guess. 

Q.  Between  3  and  5  thousand  contracts?  I  don’t 
mean  the  invoices;  I  mean  this  kind  of  a  document  or  a 
document  similar  to  this  (indicating).  A.  In  the  base 
period  and  tax  period,  at  all  the  five  offices,  I  should  im¬ 
agine  there  were  around  3,000  contracts. 

Q.  And  it  -was  in  the  process  of  that  examination  that 
you  found  this  contract?  A.  That  is  correct. 
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Q.  And  you  chocked  it  out  and  you  found  that  although 
the  contract  said  the  price  was  to  be  $3.95,  the  sugar  was 
sold  at  $4.50?  A.  That  is  correct. 

Q.  Did  you  find  any  other  contract  where  that  was  true, 
Mr.  Barnes?  A.  Not  any  specific  phraseology  of  that  con¬ 
tract.  May  I  elaborate? 

Q.  I  would  rather  do  the  elaborating,  if  I  might.  The 
question  I  asked  was  specifically  whether  you  found  any 
other  contracts  in  which  a  price  was  fixed  in  the  contract 
and  you  found  b}’  checking  the  invoices  that  the  sugar  was 
sold  at  a  higher  price  than  the  price  fixed  by  the  contract  ? 
A.  That  was  the  only  one. 

Mr.  Halstead:  I  think  that  is  all. 

Member  McDonald:  Is  there  anything  further,  Mr. 

Maiden  ? 

624  Mr.  Maiden:  Yes,  I  have  some  redirect. 

Redirect  Examination 

Bv  Mr.  Maiden: 

•> 

Q.  You  mean,  Mr.  Barnes,  by  that  last  statement  of 
yours  that  this  is  the  only  contract  that  you  checked  out 
through  the  invoices?  A.  I  mean  that  that  is  the  only 
contract  entered  into  at  a  fixed  price  before  June  8  in 
which  delivery  was  made  after  June  8  at  an  increase  of  55 
cents. 

Q.  What  about  the  other  contracts,  Mr.  Barnes?  A. 
There  were  only  three  contracts  we  could  discover  that 
were  outstanding  on  which  deliveries  had  not  been  com¬ 
pleted  at  June  8.  The  other  two  contracts  called  for  de¬ 
livery  at  5  cents  under  the  prevailing  market  price  of 
the  C.  &  II.  sugar,  C.  &  H.  referring  to  California  and 
Hawaii.  Those  contracts  were  partially  delivered  before 
June  8,  and  the  deliveries  were  made  after  June  8  at  an 
increase  of  55  cents  over  deliveries  made  prior  to  June 
8,  but  there  was  no  fixed  price  in  the  body  of  the  contract. 
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Q.  It  simply  stated  that  the  price  would  be  5  cents 
under  the  C.  &  H.  price  for  a  certain  type  of  sug^r  on  that 
date  of  delivery?  A.  That  is  true. 

Q.  Mr.  Barnes,  was  there  any  testimony  which  you 
heard  on  the  Pacific  Coast  in  the  taking  of  the  Peti- 

635  tioner’s  or  the  Respondent’s  depositions  with  re¬ 
spect  to  tax  exempt  sugar?  A.  Yes,  there  was 

testimony  to  the  effect  that  contracts  entered  into  with 
canners  prior  to  April  28,  I  think  the  date  was,  1934  were 
exempt  from  floor  stock  taxes,  and  there  were  deliv¬ 
eries  of  that  sugar  after  June  8  on  which  the  floor  stocks 
would  not  have  to  be  paid,  and  consequently  they  would  be 
delivered  at  the  same  price  as  the  deliveries  before  June  8? 

Q.  You  meant  April  25,  1934,  did  you  not,  Mr.  Barnes? 
A.  That  probably  is  the  correct  date. 

Q.  In  other  words,  all  contracts  entered  into  for  the 
sale  of  sugar  to  canners  which  were  entered  into  prior  to 
April  25,  1934,  no  tax  had  to  be  paid  on  that  sugar  under 
the  Act,  is  that  correct?  A.  That  is  correct.  I  should  re¬ 
vise  my  statement  of  only  a  few  moments  ago  that  there 
were  only  three  outstanding  contracts,  to  say  that  there 
were  only  three  outstanding  contracts  from  April  25  to 
June  8  on  which  portions  were  undelivered  on  June  8. 

Q.  In  other  words,  there  were  just  three  contracts  that 
you  were  able  to  find  among  the  contracts  tendered  us  by 
the  petitioner  which  had  been  entered  into  subsequent  to 
April  25,  1934,  and  prior  to  June  S,  1934.  A.  On  which 
portions  remained  undelivered.  There  were  a  number  of 
contracts  entered  into  which  were  delivered  before 

636  June  8. 

Q.  And  on  those  three  contracts  which  were  en¬ 
tered  into  subsequent  to  April  25,  1934,  and  prior  to  June 
8, 1934,  upon  which  certain  portions  remained  undelivered, 
what  did  you  find  with  respect  to  the  price  received  after 
June  8,  1934?  A.  That  price  f.o.b.  San  Francisco  was  55 
cents  in  excess  of  the  price  at  which  deliveries  had  been 
made  prior  to  June  8. 
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Q.  Mr.  Barnes,  do  you  know  when  was  the  first  price 
change  after  June  8,  1934,  that  was  made  in  the  sale  of 
Insular  Sugar?  A.  You  are  referring  now  to  the  spot 
price,  I  presume? 

Q.  That  is  correct,  the  spot  prices.  A.  The  first  price 
change  occurred  at  approximately  November  25.  The  price 
changed  at  that  time  from  $4.55  f.o.b.  San  Francisco  to 
$4.40  f.o.b.  San  Francisco. 

Member  McDonald:  Was  that  in  the  price  charged  by 
Balfour,  Guthrie  &  Company  to  the  purchasers  of  sugar? 

The  Witness :  Yes. 

By  Mr.  Maiden: 

Q.  Now,  Mr.  Barnes,  was  there  any  other  change  made 
in  the  sales  price  of  Insular  Sugar  on  or  about  February 
6,  1935,  and  if  so  what  was  the  change?  A.  The  price 
remained  at  $4.40  throughout  December.  In  January, 
1935,  the  price  dropped  to  $4.20  f.o.b.  San  Fran- 
637  cisco.  It  remained  at  $4.20  until  February  6,  at 
which  time  the  spot  f.o.b.  basis  price,  the  San  Fran¬ 
cisco  basis,  changed  to  $4.45  per  100  pounds. 

Q.  Was  February  6,  1935,  the  date  on  which  this  peti¬ 
tioner  entered  into  a  number  of  contracts  for  the  future 
delivery  of  sugar  which  have  been  offered  in  evidence?  A. 
It  was. 

Q.  Now,  Mr.  Barnes,  I  will  ask  you  to  state  whether 
you  have  made  a  study  of  the  sales  prices  of  this  peti¬ 
tioner  for  the  years  1932,  1933  and  1934?  A.  I  have  made 
a  study  of  the  current  sales  prices  from  September,  1932, 
through  1933  and  1934. 

Q.  What  changes  does  that  study  show  were  made  in 
the  average  sales  price  of  Insular  Sugar  spot  price  for 
the  months  of  January  and  February  of  each  year?  A. 
In  the  first  place,  it  is  not  an  average.  It  is  the  only  price 
existing  on  any  certain  period,  and  that  change  was  a 
change  in  1932,  the  price  prevailing  in  September,  Oc¬ 
tober  and  the  first  28  days  of  November  was  $4.15.  The 
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remaining  days  of  November,  $4.05,  and  throughout  De¬ 
cember  $4.05.  January  1st  to  18th,  1933,  the  price  dropped 
to  $3.90.  January  19th  to  31st  the  price  vfas  $3.80.  And 
throughout  February  and  a  portion  of  March,  the  price 
was  $3.80.  Immediately  following,  the  price  increased  to 
$4  and  in  April  to  $4.10. 

638  Q.  Now,  Mr.  Barnes,  what  does  it  show  'with  respect 
to  the  following  year?  A.  In  the  fall  of  1935  and 

the  spring  of  1934,  the  price  was  at  $4.60  for  the  first 
7  days  of  November;  $4.40  for  the  remainder  of  the 
month,  and  $4.40  for  the  first  11  days  of  December.  It 
dropped  to  $4.30  from  December  12  to  31st,  and  remained 
at  $4.20  until  February  7,  at  which  time  it  increased  to 
$4.40. 

!  Q.  Do  you  have  any  other  year  there  in  which  you  re¬ 
flected  the  price  changes?  A.  The  one  to  which  I  have 
inferred,  the  latter  part  of  1934  and  the  first  part  of  1935, 
I  know  the  price  dropped  from  $4.55  to  $4.40  on  the  25th 
of  December,  and  from  $4.40  to  $4.20  on  the  1st  of  Janu¬ 
ary.  On  February  6,  that  price  increased  to  $4.45. 

1  Q.  In  those  years  there  in  which  you  have  made  a  study 
of  the  sales  prices  of  this  petitioner’s  sugar,  at  what  period 
does  the  price  appear  at  its  lowest?  A.  In  the  months  of 
January  and  February. 

Q.  Is  that  true  in  all  of  those  years  in  which  you  made 
an  examination?  A.  It  is  true  in  January  and  February, 
1933 — that  is  not  true  to  this  extent,  that  that  was  the 
lower  price  at  which  sugar  sold  in  1934.  There  was  a  drop, 
a  proportionate  drop  in  those  months  from  the 

639  prices  wdiich  were  being  obtained  in  the  month  pre¬ 
ceding,  but  in  the  months  of  April,  May  and  June — 

the  first  7  days  of  June,  1934 — prices  were  at  their  lowest. 

Mr.  Halstead:  It  is  not  true  in  1936  either,  is  it,  Mr. 
Barnes  ? 

i  The  Witness:  This  schedule  does  not  have  January  on 
it.  I  think  I  have  it  on  my  sheet.  (Examining.)  No,  that 
is  not  true  of  the  year  1936. 
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By  Mr.  Maiden: 

Q.  What  was  it  in  1936?  A.  In  1936,  the  prevailing 
price  in  December  was  $4.55.  That  held  until  January 
6,  at  which  time  the  prices  rose  to  $4.70.  That  price  held 
until  the  end  of  January,  and  the  price  during  February 
was  $4.60. 

Q.  But  for  the  years  prior  to  the  tax,  there  was  a  pro¬ 
portionate  drop  in  January  and  February  of  each  year 
in  the  price  of  sugar?  A.  That  is  true.  It  was  approxi¬ 
mately  a  30  to  35-cent  drop  from  the  latter  part  of  No 
vember  to  the  February  prices  of  each  year. 

Q.  That  was  before  the  tax?  A.  Yes,  that  is  true.  That 
even  includes  the  vear  1935. 

V 

Q.  Mr.  Barnes,  I  take  it  that  you  have  made  a  thorough 
examination  of  all  of  the  sales  of  invoices  which  have 
640  been  offered  in  evidence,  that  is,  sales  from  Bal¬ 
four,  Guthrie  &  Company  to  its  purchasers  of  sugar? 
A.  I  have  not  examined  every  invoice,  no. 

Q.  What  was  the  extent  of  your  investigation  of  these 
invoices?  A.  The  extent  of  my  investigation  of  the  in¬ 
voices  involved  test  checks  of  certain  months — all  of  the 
invoices  in  certain  months,  and  also  the  investigation  of 
all  of  the  invoices  representing  spot  sales  of  sugar  at  the 
San  Francisco  office. 

Q.  You  checked  all  of  the  invoices  representing  spot 
sales?  A.  At  the  San  Francisco  office. 

Q.  Mr.  Barnes,  from  your  examination  and  study  of 
those  invoices  and  in  accordance  with  what  they  showed,  do 
you  know  what  the  lowest  price  was  that  Insular  re¬ 
ceived  for  its  sugar  during  the  tax  period,  and  when  it 
was?  A.  The  lowest  San  Francisco  basis  price  was  $4.15. 

Q.  What  kind  of  sugar  was  that,  Mr.  Barnes?  Was  it 
Quick  Melt?  A.  It  is  my  recollection  that  that  was  Quick 
Melt,  which  is  standard  fine. 

Q.  What  other  kinds  of  sugar  did  Balfour,  Guthrie  & 
Company  sell?  A.  Snowflake,  which  is  fine  granu¬ 
lated. 


110 


641  Q.  Is  there  any  difference  in  the  price  of  the  Quick 
Melt  or  fine  granulated  and  the  Snowflake  sugar? 

A.  There  is  ordinarily,  as  has  been  testified  in  the  depo¬ 
sitions,  a  5-cent  differential  per  bag  between  standard  fine 
and  fine  granulated  sugar. 

Q.  At  the  same  time  that  they  w^ere  receiving  $4.15  for 
standard  fine,  did  they  receive  $4.20  for  their  fine  granu¬ 
lated?  A.  That  is  correct.  The  price  was  $4.20.  I  might 
state  further  that  the  price  of  $4.15  was  to  a  particular 
customer,  the  Jello  Company,  and  it  was  given  to  no  other 
customer  that  I  recollect. 

i  Q.  It  was  given  to  no  other  customer?  A.  My  recollection 
is  that  that  prevailed  to  no  other  vendee. 

Q.  Now,  Mr.  Barnes,  what  was  the  date  of  this  lowest 
price  that  you  have  testified  to?  A.  It  was  February  6. 

Q.  Now,  I  will  ask  you  whether  or  not  from  your  in¬ 
vestigation  of  the  invoices  in  this  case  and  the  contracts, 
if  Balfour,  Guthrie  &  Company  sold  Insular  Sugar  on  Feb¬ 
ruary  6  to  grocers  at  a  price  of  $4.20  per  hundred  pounds? 
A.  That  is  correct. 

!  Q.  I  will  ask  you  to  state  what  the  price  was  to  canners 
on  that  same  date,  February  6, 1935  ?  A.  It  has  been 

642  testified,  and  I  am  of  the  opinion  that  the  contracts 
will  bear  out  the  testimony,  that  canners  'were  will¬ 
ing  to  pay  5  cents  more  than  grocers. 

Q.  What  do  the  contracts  show?  A.  The  contracts  show 
a  price  of  $4.25. 

Q.  Now,  Mr.  Barnes,  do  you  know  whether  or  not  there 
were  a  great  number  of  contracts  entered  into  by  Bal¬ 
four,  Guthrie  &  Company  on  February  6,  1935,  for  sales 
of  sugar  to  canners  ?  A.  I  would  say  there  were  quite 
a  number. 

Q.  And  those  contracts  were  offered  in  evidence,  were 
they  not,  at  Los  Angeles,  California?  A.  That  is  true. 

Q.  And  have  you  examined  those  contracts?  A.  I  have, 
i  Q.  Bo  you  know  whether  or  not  in  those  contracts  any¬ 
thing  was  said  about  tax?  A.  I  do. 
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Q.  Would  your  recollection  serve  you  well  enough  to 

state  in  substance  what  that  tax  statement  was? 

Mr.  Halstead:  If  your  Honor  please,  I  would  like  to 

know  if  those  contracts  are  in  evidence? 

Mr.  Maiden:  They  are  in  evidence.  We  offered  44  of 

* 

them  in  the  deposition  of  Miss  Ford. 

Mr.  Halstead:  Then  I  would  like  to  object  to  that  line 
of  questioning,  because  there  are  several  different 

643  forms  of  those  statements,  and  those  tax  provisions, 
and  they  differ  in  different  offices  and  any  general 

statement  is  bound  to  be  misleading. 

Mr.  Maiden:  Can  not  Mr.  Barnes  state  what  his  recol¬ 
lection  is  about  it?  If  it  is  wrong,  the  record  will  show 
that  it  is  wrong. 

Mr.  Halstead:  All  right. 

The  Witness:  I  think  I  can  state  that  verbatim,  the 
contract  stated  that  the  above  price  includes  the  present 
533/ !>-cent  compensated  tax. 

Mr.  Halstead:  Do  vou  recall  how  manv  contracts  con- 

9t  9/ 

tained  that  statement? 

The  Witness:  I  don’t  recall  the  exact  number. 

Mr.  Halstead:  Do  vou  know  whether  there  was  more 
than  one  or  two? 

The  Witness:  There  were  more  than  two. 

Mr.  Halstead:  Are  you  referring  to  contracts  of  one 
office  or  all  five  offices? 

The  Witness :  I  am  referring  to  all  of  the  contracts  that 
were  introduced  in  evidence. 

By  Mr.  Maiden: 

Q.  Did  all  of  those  contracts,  regardless  of  w’hether  they 
had  anything  in  them  about  the  tax  or  not,  were  they  at 
the  same  price  of  $4.25?  A.  That  is  correct. 

644  Q.  And  the  deliveries  under  those  contracts  were 
future  deliveries,  weren’t  they?  A.  At  varying 


dates. 
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Mr.  Halstead:  If  your  Honor  please,  I  ask  that  that 
answer  be  stricken.  That  is  all  in  the  record,  and  putting 
it  in  in  this  hearsay  manner  is  just  balling  up  the  issue. 

Member  McDonald:  I  think  the  contracts  are  the  best 
evidence.  Let  us  not  waste  time  over  this.  I  will  see 
them. 

Mr.  Maiden:  I  just  wanted  to  call  them  to  your  atten¬ 
tion.  That  is  all. 

Eecross  Examination 
By  Mr.  Halstead: 

Q.  Mr.  Barnes,  I  hand  you  three  schedules  here  consti¬ 
tuting  Petitioner’s  Exhibits  5,  10  and  27  attached  to  the 
depositions  taken  at  Seattle,  and  ask  you  whether  you  have 
ever  seen  those  before?  A.  Yes,  I  have  seen  them. 

Q.  Will  you  just  state  in  general  what  those  schedules 
contain?  A.  They  contain  a  compilation  made  by  account¬ 
ants,  presumably  of  Balfour,  Guthrie  &  Company — I  am  not 
certain  of  that  point — 

Member  McDonald  (interposing) :  Keep  your  voice  up. 

The  Witness  (continuing) :  — containing  the  total  sales 
as  compiled  from  the  records  and  the  bills  according 
645  to  this  caption,  and  containing  likewise  sales  made 
during  each  month  on  contracts  entered  into  in  the 
prior  months.  Likewise,  the  sales  made  during  the  month 
on  contracts  dated  in  the  same  month. 

Q.  Now,  Mr.  Barnes,  what  offices  do  those  statements 
cover?  A.  They  cover  Seattle,  Tacoma  and  Portland. 

Q.  You  have  testified  that  the  price  of  sugar  was  cus¬ 
tomarily  somewhat  lower  at  the  beginning  of  the  year 
than  it  was  later  in  the  year?  A.  The  spot  price. 

Q.  That  would  be  true  also,  would  it  not,  of  contracts 
made  during  the  period  when  the  spot  price  was  low?  A. 
Yes. 

Q.  Now,  will  you  look  at  Exhibit  27  and  look  in  column 
3,  sales  pursuant  to  contracts  dated  in  the  various  months 
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indicated,  and  see  if  you  can  tell  the  Board  whether  the 
sales  of  Insular  Sugar  were  mostly  made  at  the  beginning 
of  the  year  or  were  evenly  distributed  throughout  the 
year?  A.  By  sales,  do  you  mean  invoices? 

Q.  No,  I  mean  whether  the  contracts  were  made?  A. 
The  contracts  were  made  predominantly  in  those  two 
months. 

Q.  Predominantly  in  February  and  March?  A.  Yes. 

646  Q.  Now,  will  you  look  at  these  two  other  exhibits 
and  see  if  the  same  general  conclusion  is  proper 

from  those?  A.  (Examining.)  I  think  that  would  be  a 
proper  conclusion. 

Q.  And  that  is  true  in  all  years  so  far  as  these  exhibits 
indicate?  A.  Except  for  the  fact  that  a  number  of  con¬ 
tracts  are  entered  into  usually  in  the  month  of  September. 
Those  throe  months  will  include  practically  all  of  the  con¬ 
tracts. 

Q.  But  the  great  bulk  of  contracts  were  made  in  the 
beginning  of  the  year?  A.  I  would  say  the  majority  of 
them  were. 

Q.  For  instance,  if  you  look  at  Exhibit  5,  in  the  year 
1935,  how  many  bags  of  sugar  were  covered  by  contracts 
made  in  February  of  that  year?  A.  10S,495M>  bags. 

Q.  And  in  March  of  that  year?  A.  29,459  bags,  ac¬ 
cording  to  this. 

Mr.  Maiden:  Mr.  Barnes,  of  course  that  is  all  in  ac¬ 
cordance  with  that  exhibit. 

The  Witness:  I  am  just  reading  from  the  exhibit. 

By  Mr.  Halstead: 

Q.  And  in  April  of  that  year?  A.  39, 2341/£  bags. 

Q.  And  how  many  other  bags  were  sold  from  that 

647  office  during  the  rest  of  the  year  as  shown  by  this 
exhibit?  A.  25,663  bags  in  the  month  of  September. 

Q.  Is  that  substantially  in  accordance  with  the  results 
of  your  own  investigations?  A.  That  is  substantially  in 
accordance  with  them. 


114 


Q.  And  you  would  not  think,  if  you  examined  the  ex- 
i  hibits  for  the  other  two  offices,  San  Francisco  and  Los 
i  Angeles,  that  you  would  find  a  different  result?  A.  I 
could  make  the  general  statement  from  my  own  observa¬ 
tion  that  the  majority  of  the  contracts  are  entered  into 
in  February  and  March  and  in  September  for  future  de¬ 
livery. 

Mr.  Halstead:  I  think  that  is  all.  As  long  as  there 
has  been  testimony  about  this  sales  price  list,  I  would  like 
i  to  have  that  typewritten  copy  marked  as  Petitioner’s  Ex¬ 
hibit  33.  That  is  the  one  that  was  marked  yesterday. 

Member  McDonald :  Yes,  that  may  be  stamped. 

Mr.  Maiden:  That  is  all. 

Now,  may  it  please  the  Presiding  Member,  I  desire  at 
this  time  at  the  conclusion  of  all  of  the  evidence  in  this 
case,  to  make  a  motion. 

Mr.  Halstead :  I  understood  that  Mr.  Maiden  was  going 
to  have  another  witness.  There  is  just  one  other  pre¬ 
liminary  that  I  mentioned  yesterday,  and  that  is  the  in¬ 
troduction  of  these  new  marginal  computations  based  on 
the  sales  price  current  contained  in  the  agreed  state- 
648  ment  on  Exhibit  33.  I  would  like  to  offer  at  this 
i  time  these  new  marginal  computations  as  Peti¬ 

tioner’s  Exhibit  37. 

Mr.  Maiden:  We  object  if  they  are  to  be  introduced 
1  as  evidentiary.  We  do  not  know  wffio  made  them  up  or 
from  what  sources  they  were  made. 

*•••#*•••• 

i  Mr.  Maiden :  I  suppose,  if  the  Member  please,  that  these 
schedules  which  Mr.  Halstead  desires  to  introduce  as  ex¬ 
hibits,  that  if  the  respondent  found  some  errors  in  them 
and  found  that  they  did  not  reflect  the  true  facts  as  dis¬ 
closed  by  the  evidence  in  the  record,  that  it  would  be  per¬ 
fectly  proper  and  in  order  for  the  respondent  to  make  an 
i  issue  of  it  and  call  it  to  the  attention  of  the  Board  in 
respondent’s  brief,  would  it  not? 
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Member  McDonald:  Quite. 

Mr.  Maiden:  With  that  understanding,  we  have  no  ob¬ 
jection  to  their  introduction. 

Member  McDonald:  Mr.  Halstead  has  assured  me  that 
the  sources  of  everything  in  these  papers  are  in  the  rec¬ 
ord  so  that  he  is  not  introducing  any  brand-new  source 
material.  This  is  simply  a  computation  which  contains 
what  the  exhibits  show  and  to  demonstrate  that  to  the 
Board,  and  you  can  in  turn  show  that  they  do  not  demon¬ 
strate  any  such  thing.  With  that  understanding,  this  offer 
is  received  as  Exhibit  37  of  the  Petitioner  as  one  exhibit. 

(Petitioner’s  Exhibit  No.  37  was  received  in  evidence.) 

Mr.  Maiden :  There  is  one  matter  that  I  have  forgotten 
to  call  the  attention  of  Petitioner’s  counsel  to,  and 
652  that  is,  in  reading  over  the  transcript  of  the  testi¬ 
mony  taken  in  this  action  about  a  week  ago  in  which 
we  stipulated  as  to  the  amount  of  processing  tax  paid,  and 
so  forth,  I  find  that  our  stipulation  as  to  the  tax  period 
has  been  left  out,  and  I  thought  at  this  time  it  would  be 
a  good  idea  to  stipulate  into  the  record  what  the  tax  period 
was  so  that  we  will  get  that  out  of  the  way. 

Member  McDonald :  I  think  that  would  be  a  good  idea. 
Mr.  Maiden :  It  is  hereby  agreed  and  stipulated  between 
the  parties  that  Petitioner’s  tax  period  in  this  case  was 
from  September  12,  1934,  to  and  including  September  30, 
1935. 

Member  McDonald:  Is  that  satisfactory,  Mr.  Halstead? 
Mr.  Halstead:  Yes. 

•  ••••••••• 

C68  Deposition  of 

Bernice  M.  Ford, 

•  ••••••••• 

(Transcript  p.  668  printed  in  Appendix  to  Petitioner’s 
Brief.) 

•  ••••••••• 
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669  Q.  And  do  they  sell  sugar  for  that  corporation! 
A.  That  is  right,  they  do. 

Q.  Miss  Ford,  were  invoices  issued  to  the  buyers  of 
Insular  Sugar  sold  by  Balfour,  Guthrie!  A.  Yes,  invoices 
were  issued  for  all  orders. 

Q.  Have  you  collected  these  invoices  for  the  period  from 
September  12,  1933  to  July  31,  1936?  A.  Yes,  we  have. 
Here  they  are. 

(Witness  indicating  box.) 

Q.  These  are  those  invoices,  are  they?  A.  The  invoices 
are  in  that  box.  The  latest  ones  are  on  top  and  the  earliest 
at  the  bottom. 

Q.  These  copies  of  invoices  are  merely  carbon  copies 
of  some  printed  form  that  is  not  attached?  A.  Yes. 

Q.  There  was  a  form  of  invoice  of  which  this  is  a  copy? 
A.  Yes,  the  original  was  a  form. 

Q.  Is  this  the  form  of  invoice?  (Indicating  document.) 
A.  Yes,  that  is  the  form  that  was  used  at  that  time. 

Mr.  Halstead:  I  ask  that  this  form  of  invoice  be  intro¬ 
duced  in  evidence  and  marked  as  Petitioner’s  Exhibit  No.  1. 

(Document  marked  “Petitioner’s  Ex.  No.  1,  Roy  Chapin, 
N.  P.”) 

Q.  Miss  Ford,  were  you  able  to  find  copies  of  all  the  in¬ 
voices  from  September  12,  1933  to  July  31,  1936?  A.  No, 
we  weren’t  able  to  find  all  of  them.  I  am  not  ex- 

670  actly  sure  of  what  dates,  but  there  is  a  certain  period 
in  the  very  beginning  when  we  couldn’t  find  the  copies 

of  our  invoices.  We  looked  in  the  warehouse,  but  couldn’t 
find  the  copies. 

Q.  You  made  a  thorough  search  for  all  these  invoices? 
A.  Yes,  we  did,  Mr.  Halstead,  but  they  just  could  not  be 
found. 

Q.  Has  a  list  been  made  of  these  invoices,  Miss  Ford? 
A.  Yes,  a  list  has  been  made  of  all  the  invoices. 

Q.  Is  this  the  list?  A.  Yes,  sir,  that  is  the  list. 


Mr.  Halstead :  I  ask  that  this  list  be  marked  on  the  first 
page  as  Petitioner’s  Exhibit  for  Identification  No.  2. 

(Document  marked  by  notary.) 

Q.  Miss  Ford,  were  all  the  sales  made  by  Balfour,  Guth¬ 
rie  for  the  account  of  Insular  Refining  Corporation,  sales 
of  sugar  through  your  office  delivered  at  once,  or  were 
some  made  for  future  delivery?  A.  Oh,  a  great  deal  of 
them  were  made  for  future  delivery. 

Q.  What  is  the  trade  name  for  sales  made  for  immediate 
delivery?  A.  They  are  called  spot  sales. 

Q.  Were  the  sales  made  for  future  delivery  recorded  on 
your  books  as  a  credit  to  Insular  Sugar  Refining  Cor¬ 
poration  at  the  time  when  the  contracts  were  made  or 
671  when  the  deliveries  were  made  ?  A.  At  the  time  when 
the  deliveries  were  made,  when  the  sugar  was  ac¬ 
tually  delivered. 

Q.  Is  it  the  practice  of  your  office,  and  was  it  the  prac¬ 
tice  of  your  office  during  the  period  covered  by  these  in¬ 
voices,  to  indicate  on  the  invoices  themselves  whether  par¬ 
ticular  sales  are  made  pursuant  to  contract  or  whether 
they  are  spot  sales?  A.  Yes,  it  was  the  practice  to  defi¬ 
nitely  show  that. 

Q.  This  list  of  invoices  has  been  prepared  from  the 
copies  which  you  have  just  identified.  Will  you  state 
whether  that  separates  the  contract  sales  and  the  spot 
sales?  A.  Yes,  it  does. 

Q.  Were  periodic  reports  of  your  transactions  for  the 
account  of  Insular  Sugar  Refining  Corporation,  that  is, 
your  transactions  in  sales  of  sugar,  were  periodic  reports 
made  of  those  transactions  to  Insular  Sugar  Refining  Cor¬ 
poration?  A.  Yes. 

Q.  How  often?  A.  Once  a  month. 

Q.  By  who  were  these  reports  prepared?  A.  They  were 
prepared  by  Mr.  Temple. 

Q.  Mr.  Temple  is  someone  associated  with  the  office  of 
Balfour,  Guthrie  and  Company  at  Los  Angeles?  A.  Yes. 
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Q.  From  your  experience  in  dealing  with  the  sales  of 
sugar  for  the  account  of  Insular  Refining  Corpora- 

672  tion,  and  from  reviewing  the  invoices  issued  on  In¬ 
sular  sales  of  sugar,  can  you  state  whether  it  was 

the  practice  of  the  Los  Angeles  office  of  Balfour,  Guthrie 
and  Company  to  list  the  processing  tax  as  a  separate  item 
on  the  invoices  during  the  period  when  that  processing 
tax  was  in  effect  ?  A.  No,  it  was  not ;  no  processing  tax  was 
invoiced. 

Q.  Have  you  ever  seen  an  invoice  where  the  tax  was 
listed  as  a  separate  item  on  the  invoice?  A.  No,  I  have 
not. 

i  Q.  Do  you  know  of  any  instances  in  which  purchasers  of 
Insular  Sugar  paid  the  tax  or  any  other  additional  amount 
not  listed  on  the  invoice,  either  to  Balfour,  Guthrie  or 
direct  to  Insular? 

I  Mr.  Maiden:  I  object  to  that  question  upon  the  ground 
that  the  question  of  whether  or  not  the  tax  was  included 
in  the  purchase  price  is  the  ultimate  conclusion  to  be 
reached  by  the  Board,  and  the  statement  would  simply  be 
her  conclusion. 

(Last  question  read.) 

Mr.  Halstead :  Now,  you  go  ahead  and  answer  the  ques¬ 
tion. 

A.  No,  I  do  not  know. 

Q.  Now,  Miss  Ford,  without  attempting  to  give  any  con¬ 
clusion  or  opinion  as  to  the  legal  question  involved  in  this 
proceeding  as  to  whether  the  purchase  price  of  Insular 
Sugar  included  or  did  not  include  the  tax,  will  you  state 
whether  in  every  case  the  total  price  shown  on  the 

673  invoice  represented  the  full  amount  paid  by  the 
purchaser  for  the  sugar?  In  other  words,  to  give 

you  a  specific  instance:  Here  is  an  invoice  dated  July 
30,  1936,  addressed  to  Hewitt  Candy  Company,  835  South 
Julian,  Los  Angeles,  California;  the  invoice  is  No.  7130, 
and  appears  to  cover  the  sale  of  ten  bags  of  sugar.  This 
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invoice  shows  at  the  bottom,  in  the  right-hand  column,  the 
amount  of  $47.  Now,  the  question  which  I  ask  you  is 
whether  $47  was  all  that  was  received  from  the  Hewitt 
Candy  Company  for  the  ten  bags  of  sugar  covered  by  this 
invoice,  or  whether  it  is  possible  that  the  Hewitt  Candy 
Company  may  have  paid  either  Insular  or  Balfour,  Guthrie 
an  additional  amount  which  does  not  appear  on  this  in¬ 
voice.  A.  No,  that  is  correct,  the  $47  would  be  the  full 
amount  paid  by  the  Hewitt  Candy  Company  for  the  ten 
bags  of  sugar. 

Q.  Now,  is  your  answer  applicable  to  all  the  invoices 
which  you  collected  and  which  are  contained  in  this  carton  ? 
A.  Well,  yes,  with  one  reservation. 

Q.  Will  you  state  what  that  reservation  is?  A.  That 
reservation  is  that  once  in  a  while  we  had  to  charge  them 
separately  for  storage  charges,  just  a  nominal  fee,  if  the 
sugar  was  carried  in  the  warehouse. 

Q.  That  is  the  only  possible  exception?  A.  That  is  the 
only  possible  exception. 

Mr.  Halstead:  I  ask  that  the  copies  of  the  original  in¬ 
voices  of  Balfour,  Guthrie  covering  the  sale  of 
674  Insular  Sugar,  which  has  been  identified  by  Miss 
Ford  in  her  testimony,  be  marked  for  identification 
as  Petitioner’s  Exhibit  No.  3. 

(Carton  containing  documents  marked  by  notary.) 

Mr.  Gambil:  Let  the  record  show  that  the  Respondent 
objects  to  the  invoices  on  the  grounds,  first,  they  are  copies 
and  not  the  best  evidence;  and  second,  they  do  not  cover 
the  periods  material  to  the  issue  in  this  case;  third,  as 
testified  to  by  the  witness,  they  do  not  cover  all  the  invoices 
over  the  period  from  September  12,  1933  to  July  31,  1936. 

By  Mr.  Halstead: 

Q.  These  invoices  are  part  of  the  records  of  Balfour, 
Guthrie  and  Company,  Limited,  are  they  not?  A.  Yes,  sir. 


120 


Q.  Do  yon  have  any  other  record  in  your  office  that 
contains  the  same  information?  A.  When  you  say  the 
same — 

Q.  I  mean  all  the  information  contained  in  those  in¬ 
voices.  A.  Yes. 

Q.  What  record  is  that?  A.  Well,  the  record  that  was 
made  at  the  end  of  each  month  to  the  Insular  Sugar  Re¬ 
fining  Corporation. 

Q.  Did  that  have  the  name  of  all  the  purchasers?  A. 
No,  sir — I  am  sorry — I  am  quite  sure  it  is  not  the 
same. 

675  Q.  That  record,  which  we  intend  to  introduce  into 
evidence  later,  contains  a  summary  of  some  of  the 

information  contained  in  these?  A.  That  is  correct.  There 
is  no  other  record  exactly  like  these  invoices. 

Mr.  Gambil:  Let  the  record  show  that  the  Respondent 
withdraws  his  objection,  the  first  objection,  to  the  identifi¬ 
cation  of  the  invoices. 

Mr.  Maiden:  That  is,  that  it  is  not  the  best  evidence — 
we  withdraw  that  objection. 

676  Robert  H.  Temple, 

having  been  first  duly  sworn  as  a  witness,  was 
examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Halstead: 

Q.  Mr.  Temple,  will  you  state  your  full  name  for  the 
record.  A.  Robert  H.  Temple. 

Q.  Are  you  associated  with  Balfour,  Guthrie  and  Com¬ 
pany?  A.  Yes. 

Q.  In  what  office?  A.  In  the  import  department,  Los 
Angeles  office. 

Q.  Are  you  familiar  with  the  fact  that  your  office  for  a 
considerable  period  has  handled  the  sales  of  sugar  for 
Insular  Sugar  Refining  Company?  A.  Yes. 
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Q.  Did  you  prepare  tlie  monthly  reports  reflecting  the 
sales  made  by  your  office  for  their  account?  A.  Yes,  I 
prepared  every  one  of  them. 

Q.  Have  you  copies  of  those  reports  with  you?  A.  Yes. 

Q.  Are  those  the  reports?  A.  There  are  the  re¬ 
ports. 

677  Mr.  Halstead:  I  ask  that  that  group  of  papers  be 
marked  Petitioner’s  Exhibit  for  Identification  No.  4. 

(Top  sheet  of  group  of  papers  marked  by  notary.) 

Q.  Mr.  Temple,  are  you  familiar  with  these  lists  of  in¬ 
voices  that  have  been  prepared  from  the  copies  of  the 
invoices  themselves?  A.  Yes. 

Q.  And  on  these  lists  of  invoices  appear  the  total  sales 
by  months  of  sugar  sold  for  the  account  of  Insular,  both 
contract  and  spot  sales?  A.  The  total  agrees  exactly  with 
our  individual  monthly  reports. 

Q.  I  take  it  that  your  testimony  deals  only  with  the  Los 
Angeles  office?  A.  Yes,  sir. 

Q.  And  in  stating  that  the  total  agrees  with  your  indi¬ 
vidual  monthly  reports,  you  refer  to  Petitioner’s  Exhibit 
for  Identification  No.  4,  made  out  for  the  Los  Angeles 
office  of  Balfour,  Guthrie  and  Company,  Limited?  A.  Yes, 
sir. 

Q.  Now,  Mr.  Temple,  have  you  a  list  showing  the  tie-up 
between  the  monthly  reports  of  Balfour,  Guthrie  and  Com¬ 
pany,  Limited,  to  which  you  have  just  referred,  and  the 
lists  of  invoices  heretofore  marked  for  Identification  No.  2? 
A.  Yes,  I  have  a  sheet  like  this,  and  it  agrees  with  each 
and  every  item  in  it.  I  have  checked  each  item  and  it 

678  agrees  exactly. 

Mr.  Halstead :  I  would  like  to  ask  that  this  sched¬ 
ule  be  marked  as  Petitioner’s  Exhibit  for  Identification 
No.  5. 

(Document  marked  by  notary.) 

Q.  Now,  Mr.  Temple,  Miss  Ford  has  testified  that  there 
are  certain  periods  in  which  it  was  impossible  for  her  to 
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locate  the  invoices  covering  the  sales  on  Insular  sugar. 
Have  you  examined  these  invoices  and  compared  them 
with  your  monthly  reports  and  with  those  lists  so  that  you 
can  state  for  what  period  the  invoices  are  missing  out  of 
the  entire  period  from  June  12,  1932  to  July  31,  1936?  A. 
There  are  no  invoices  from  September  of  1932  to  the  end 
of  March,  1933. 

i  Q-  Now,  have  you  prepared  a  schedule  from  the  monthly 
reports  of  Balfour,  Guthrie  Company,  Limited,  marked 
Petitioner’s  Exhibit  No.  4  for  Identification,  which  contains 
the  same  information  as  the  schedule  summarizing  the 
invoices  marked  Petitioner’s  Exhibit  for  Identification  No. 
5?  A.  Yes. 

Q.  Is  this  the  schedule?  A.  Yes. 

!  Mr.  Halstead:  I  ask  that  this  schedule  be  marked  for 
identification  as  Petitioner’s  Exhibit  No.  6. 

(Document  marked  by  notary.) 

i  Q.  The  group  of  monthly  reports  which  you  have  iden¬ 
tified  and  which  are  now  marked  Petitioner’s  Exhibit 
679  No.  4  for  Identification,  contain  the  material  from 
which  you  have  transcribed  this  schedule  marked 
Petitioner’s  Exhibit  No.  6  for  Identification?  A.  Yes. 

(Discussion  off  record.) 

Mr.  Halstead:  Mr.  Temple,  my  attention  has  been  called 
to  the  fact  that  my  previous  question  was  directed  to  all 
the  invoices  from  June  12,  1932  to  July  31,  1936.  What  I 
meant  to  say  was  from  September  12, 1932  to  July  31,  1936. 
I  now  ask  you  what  your  answer  would  be  as  to  the  period 
from  September  12, 1932  to  July  31, 1936.  A.  They  are  miss¬ 
ing  from  September,  1932  to  the  end  of  March,  1933. 
i  Q.  Mr.  Temple,  have  you  a  tabulation  prepared,  sum¬ 
marizing  the  total  sales  shown  on  these  lists  of  invoices 
and  also  summarizing  the  contracts  made  in  each  month  pur¬ 
suant  to  contracts  dated  in  prior  months?  A.  Yes. 

Q.  Is  that  the  tabulation?  A.  Yes,  that  is  it. 
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Mr.  Halstead:  I  would  like  to  ask  that  that  be  marked 
for  identification  as  Petitioner’s  Exhibit  No.  7. 

(Document  marked  by  notary.) 

Q.  Mr.  Temple,  in  referring  to  sales  pursuant  to  prior 
contracts,  does  the  exhibit  list  deliveries  of  sugar  for 
GSO  contracts  of  sale  entered  into?  A.  This  is  a  list  of 
deliveries  made  during  the  month,  and  we  have  listed 
them  as  spot  sales  and  sales  pursuant  to  contracts  made 
in  prior  months,  and  sales  made  pursuant  to  contracts 
stated.  It  is  termed  sales  but  they  really  are  deliveries. 

Q.  Looking  at  the  exhibit,  column  one  includes  what?  A. 
Column  one  is  the  total  sales  for  each  month. 

Q.  Including  both  spot  and  contract?  A.  Spot  and  con¬ 
tract,  yes. 

Q.  What  is  listed  under  column  two?  A.  Contracts  made 
in  prior  months  and  delivered  during  the  month. 

Q.  Mr.  Temple,  what  is  listed  under  the  third  column? 
A.  (No  response.) 

Q.  By  process  of  elimination,  do  those  figures  represent 
deliveries  during  the  month  which  appears  in  the  left-hand 
column  of  the  exhibit?  A.  The  third  column  represents — 

Q.  Stating  a  specific  example,  the  first  month  on  the  list 
is  April,  1933,  and  shows  a  total  sale —  A.  Well,  here  is 
what  this  is:  The  third  column,  deliveries  made  in  suc¬ 
ceeding  months  listed  under  the  month  in  which  the  contract 
is  made. 

Q.  In  other  words,  still  taking  a  specific  case —  A. 
Well,  these  are  all  sales  that  were  made  in  April,  May,  or 
June,  that  may  have  been  delivered  in  June,  July, 
681  August,  or  September,  and  they  have  all  been  brought 
together  and  listed  in  the  month  in  which  they  were 
made,  but  they  weren’t  actually  delivered  during  that 
month.  This  expression,  “Sales”  confused  me,  and  the  ex¬ 
pression  really  should  be  “Deliveries,”  because  a  sale  is  a 
sale  and  delivery  should  be  delivery. 

(Discussion  off  record.) 
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Mr.  Maiden :  Let  the  record  show  that  the  cross  examina¬ 
tion  of  Miss  Ford  and  Mr.  Temple  has  been  reserved  until 
Friday  morning  at  ten  o’clock. 

Mr.  Halstead:  Let  the  record  show  that  counsel  for  the 
respondent  are  taking  Petitioner’s  Exhibit  No.  3  for  Identi¬ 
fication,  Petitioner’s  Exhibit  No.  4  for  Identification,  and 
Petitioner’s  Exhibit  No.  7  for  Identification. 

(Proceedings  adjourned  to  10:00  o’clock  A.  M.,  Friday, 
May  24,  1940.) 

682  (Friday,  May  24,  1940;  10:00  A.  M.;  same  place; 
same  appearances.) 

Direct  Examination  (Continued) 

By  Mr.  Halstead: 

Q.  Miss  Ford,  you  are  the  same  Miss  Ford  who  appeared 
and  testified  at  the  last  session,  on  Tuesday,  Mav  21?  A. 
Yes. 

Q.  At  that  time,  Miss  Ford,  you  identified  certain  in¬ 
voices — I  should  say  copies  of  invoices  from  the  office  of 
Balfour,  Guthrie  &  Company,  Limited,  that  is,  the  Los 
Angeles  office  of  Balfour,  Guthrie  &  Company,  Limited — at 
that  time,  we  offered  in  evidence  as  Petitioner’s  Exhibit  1, 
a  form  which  I  now  show  you.  On  that  form  there  appears 
the  statement — Will  you  state  again  what  that  is,  Miss 
Ford  ?  A.  This  is  the  original  of  the  form  of  invoices  used 
by  our  office,  invoice  on  sugar. 

Q.  Now,  will  you  take  that  form,  Petitioner’s  Exhibit 
No.  1,  and  examine  it  in  connection  with  an  invoice  dated 
June  30,  1936 — I  should  say,  a  copy  of  invoice  dated  June 
30,  1936,  addressed  to  Bravton  Commercial  Company, 
Wickenburg,  Arizona,  and  will  you  state  whether  there  is  an 
item  on  that  invoice  copy  corresponding  with  the  words  on 
Petitioner’s  Exhibit  1,  “Plus  freight  to  @ 

per  bag”?  A.  Yes,  there  is  an  item  like 
that.  It  is  this  line  here. 
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Q.  Will  you  state  what  that  item  is?  Read  it  into  the 
record.  A.  It  reads,  “Freight  to  L.  A.  Harbor  @ 
bag.  ’  ’ 

Q.  Now,  Miss  Ford,  will  you  state  whether — if  you 
know,  whether  all  invoices  for  sugar  sold  by  the  Los 
Angeles  office  of  Balfour,  Guthrie  &  Company,  Limited, 
had  similar  charges  on  them?  A.  Yes,  they  all  had  similar 
charges. 

Q.  Now,  will  you  state  whether,  in  fact,  the  sugar  cov¬ 
ered  by  this  invoice  and  by  the  other  invoices  was  ever 
shipped  from  San  Francisco  to  Los  Angeles?  A.  No,  it 
was  not. 

Q.  From  what  source  did  that  sugar  come,  and  how 
was  it  shipped?  A.  It  came  from  Manila.  It  was  shipped 
from  Manila  to  Los  Angeles  Harbor. 

Q.  Then,  the  charge  for  freight  does  not  represent 
freight  at  all?  A.  No,  sir. 

Q.  Is  it  customary  in  the  sugar  business  on  the  Pacific 
Coast,  to  charge  freight  on  sales  of  sugar  outside  of  San 
Francisco  based  on  the  San  Francisco  price?  A.  Yes,  that 
is  the  custom  of  the  sugar  trade. 

Q.  Do  you  know  of  any  other  sugar  refiner  that 
684  carries  out  that  practice,  that  you  can  refer  to 
specifically?  A.  Yes,  sir,  I  can  think  of  two:  Amer¬ 
ican  Crystal  Sugar  Company;  they  have  a  plant  at  Oxnard, 
and  they  sell  sugar  on  the  same  basis. 

Q.  Where  is  that?  A.  Oxnard  is  up  the  coast  about 
maybe  sixty  miles. 

Q.  Within  sixty  miles  of  Los  Angeles?  A.  Yes,  ap¬ 
proximately.  My  geography  may  not  be  exact.  That  is 
pretty  close.  Then,  Holly  Sugar  Company  have  a  plant 
at  Santa  Ana,  which  is  southeast,  I  guess,  of  Los  Angeles, 
40  or  45  miles. 

Q.  And  you  know  as  a  fact  that  those  refineries  sell 
sugar  in  Los  Angeles,  and  with  the  price  computed  on  San 
Francisco  price,  plus  the  freight  from  San  Francisco  to 
Los  Angeles?  A.  Yes. 
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Mr.  Halstead:  That  is  all  I  want  to  add  now. 

I  would  like  to  offer  in  evidence  on  behalf  of  the  peti¬ 
tioner,  Exhibit  Nos.  1,  2,  3,  4,  5,  6,  7,  into  evidence. 

*»*>#••*•*• 

(Transcript  pp.  685-687  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

710  Redirect  Examination 

By  Mr.  Halstead: 

Q.  Mr.  Temple,  I  show  you  certain  sheets  from  Peti¬ 
tioner’s  Exhibit  No.  4,  being  certain  monthly  reports  pre¬ 
pared  by  the  Balfour,  Guthrie  Company,  Los  Angeles,  for 
the  account  of  Insular  Sugar  Refining  Corporation,  peti¬ 
tioners  in  this  action.  The  first  piece  is  labeled  1083, 
and  entitled  at  the  top,  “Statement  of  17,403  bags 

711  sugar  billed  by  Balfour,  Guthrie  &  Company,  Lim¬ 
ited,  Los  Angeles,  during  May,  1934,  for  account  of 

Insular  Sugar  Refining  Corporation,  Manila.”  Will  you 
examine  that? 

(Witness  examining  document.) 

By  Mr.  Halstead : 

Q.  And  I  show  you  also  Page  2  of  that  statement,  No. 
1083,  and  Page  3,  and  ask  you  if  you  will  look  at  the  figure 
marked  “Due  By  Average.” 

Mr.  Maiden:  Mr.  Halstead,  you  might  make  it  plain 
here  that  you  have  taken  these  sheets  from  Petitioner’s 
Exhibit  4. 

Mr.  Halstead:  Yes,  I  think  I  have. 

Now  Mr.  Temple,  will  you  examine  Petitioner’s  Exhibit 
No.  5,  and  look  at  the  figures  appearing  under  May,  1934, 
in  the  column  labeled  “Due  By  Average.” 

(Witness  examining  document.) 
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Mr.  Halstead :  Now,  will  you  compare  those  figures  with 
the  figures  shown  on  the  three  pages  taken  from  the 
monthly  reports,  Petitioner’s  Exhibit  No.  4,  and  state 
whether  they  are  the  same  figures.  A.  Yes,  they  are. 

Q.  In  other  words,  Petitioner’s  Exhibit  No.  5,  as  listed 
in  the  column  “Due  By  Average” — labeled  “Due  By 
Average” — the  figures  shown  on  the  second  page  of  the 
May  monthly  report  of  Balfour,  Guthrie  to  the  petitioner, 
is  that  correct?  A.  Yes. 

Q.  Now,  Mr.  Temple,  will  you  look  above  the  total  de¬ 
scribed  as  “Due  By  Average,”  and  state  whether  or 

712  not  any  rebates  have  been  deducted  in  writing  that 
total?  A.  Yes,  they  have  been. 

Q.  Will  you  read  the  rebates  listed  there?  A.  It  says, 
“Market  adjustments  as  per  attached  credit:  May  18, 
market  decline  of  May  9:  1363 — at  10  cents  a  bag  less  2%, 
$133.77 ;  May  23,  market  adjustment  decline,  2163 — at  5 
cents  and  10  cents,  less  2 There  is  a  lot  of  brackets 
here. 

Q.  What  is  stated  in  the  brackets?  Those  represent 
sub-totals,  do  they?  A.  Oh,  apparently  this  is  all  pertaining 
to  the  May  23th  market  adjustment.  There  "were  three 
adjustments,  one  May  18th,  one  May  25th,  and  May  29th. 
Apparentlj'  that  bracket  contains  all  in  the  May  25th. 

Q.  Now,  Mr.  Temple,  when  you  identified  this  sheet  yes¬ 
terday  as  containing  correct  summaries  of  the  invoices, 
I  didn’t  ask  you  to  explain  the  columns — the  figures  under 
the  headings  “Differences.”  Will  you  explain  in  general 
what  those  differences  are  that  are  listed  there?  A.  The 
account  in  the  first  place  was  made  up  to  agree  with  the 
monthly  invoices,  so  that  the  total  of  the  invoices  would 
appear;  and  then  in  addition  to  that  we  had  received  pay¬ 
ments  for  claims,  for  shortages  and  outages;  we  made 
allowances  to  buyers  for  damages  and  shortages,  and  allow¬ 
ances  for  rebates  and  other  adjustments  which  did  not 
appear  in  the  invoices,  and  they  were  all  covered  by 

713  separate  debits  or  credits,  and  those  were  listed 
separately  in  the  statement,  apparently  lisited  sepa- 
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rately  in  this  adjustment,  so  that  the  total  of  the  monthly 
statement  plus  these  adjustments  would  equal — no,  the 
total  monthly  invoices  plus  and  less  these  adjustments 
would  equal  the  amounts  shown  as  “Due  By  Average.” 

Q.  Mr.  Temple,  in  the  first  column  of  this  exhibit,  Peti¬ 
tioner’s  Exhibit  No.  5  where  did  those  totals  come  from? 
A.  They  came  from  the  invoices  themselves. 

Q.  And  the  totals  in  the  column  marked  “Due  By  Aver¬ 
age,”  where  did  those  come  from?  A.  They  came  from 
the  monthly  statements. 

Q.  Such  as  the  one  to  which  you  are  now  referring?  A. 
Yes. 

Q.  And  the  figures  under  the  head  of  “Differences,” 
those  represent  adjustments — as  I  understand  your  an¬ 
swer,  those  represent  adjustments  which  it  is  necessary  to 
make  in  the  totals  shown  by  the  invoices  in  order  to  agree 
with  the  figures  shown  in  the  monthly  report?  A.  That  is 
correct. 

Q.  Described  as  “Due  By  Average”?  A.  That  is  right. 

Q.  Now,  just  one  further  question:  These  adjustments 
listed  under  “Differences,”  are  they  reflected  in  the 
monthly  reports  also  in  some  other  place?  A.  Yes,  they 
are  all  itemized. 

Q.  They  are  all  itemized,  but  they  are  not  included 
714  in  the  total  “Due  By  Average”? 

The  Witness :  These  differences? 

Mr.  Halstead:  Yes. 

A.  Yes,  they  are,  they  are  included  in  the  total  “Due  By 
Average”;  they  are  covered  by  separate  claims,  debits, 
or  credit  notes,  and  the  total  invoices  plus  the  claims  or 
debit  notes  less  the  credits  equal  the  figure  shown  as  “Due 
By  Average.” 

Mr.  Halstead :  Do  you  want  to  ask  Mr.  Temple  anything 
further? 

Mr.  Maiden:  I  don’t  think  of  anything  else  we  care  to 
ask  Mr.  Temple,  but  I  would  like  the  indulgence  of  counsel 
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for  petitioner  just  a  moment  to  see  if  I  don’t  want  to  ask 
Miss  Ford  one  other  question. 

(Discussion  off  record.) 

(Sgd.)  R.  H.  Temple. 

715  W.  L.  Dixon,  Jr., 

having  been  first  duly  sworn  as  a  witness  by  the 
Notary  Public,  was  examined  and  testified  as  follows: 

v  7 

Direct  Examination 
By  Mr.  Halstead: 

Q.  Mr.  Dixon,  will  you  state  your  name  and  the  position 
that  you  hold  in  Balfour,  Guthrie  &  Company,  Limited?  A. 
W.  L.  Dixon,  Jr.,  position  at  the  present  time  resident 
manager  of  Balfour,  Guthrie  &  Company. 

Q.  How  long-  have  you  been  associated  with  Balfour, 
Guthrie,  Mr.  Dixon?  A.  Approximately  seven  years. 

Q.  When  you  first  became  associated  with  Balfour, 
Guthrie,  what  branch  of  work  did  you  handle?  A.  Sales¬ 
man,  originally,  for  sugar. 

Q.  Are  you  familiar  with  the  business  done  by  your 
firm,  particularly  the  Los  Angeles  office  of  your  firm,  for 
Insular  Sugar  Refining  Corporation,  the  petitioner  in  this 
action  ? 

The  Witness:  Am  I  familiar  with  the  business  done  with 
them? 

Mr.  Halstead:  Done  for  them. 

A.  For  them,  yes. 

Q.  Will  you  state  in  general  what  the  nature  of  that 
business  is?  A.  We  act  as  agents  for  Insular  Sugar 

716  Refining  Company,  selling  sugar,  as  far  as  the  Los 
Angeles  office  is  concerned,  for  Southern  California 

and  Arizona. 

Q.  Mr.  Dixon,  I  show  you  a  package  of  office  copies  of 
invoices  which  you  have  introduced  in  evidence  as  Peti¬ 
tioner’s  Exhibit  No.  3,  and  ask  you  whether  the  sales  which 
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are  listed  on  these  invoices  include  an  item  for  freight 
between  San  Francisco  and  Los  Angeles.  A.  They  include 
an  item — I  see  some  that  include  an  item  as  freight  prepay, 
which  is  originally  based  on  freight  from  Los  Angeles  to 
the  point  of  delivery. 

Q.  Is  that  a  customary  charge  of  Balfour,  Guthrie  on 
sugar  sold  for  Insular  in  this  district?  A.  Yes. 

Q.  Does  that  represent  freight  that  is  actually  paid  on 
that  sugar  from  San  Francisco  to  Los  Angeles?  A.  No,  it 
does  not.  That  is  an  arbitrary  figure. 

Q.  Does  that  sugar  actually  come  to  you  from  San 
Francisco?  A.  No,  the  sugar  comes  to  us  direct  from 
Manila. 

Q.  Mr.  Dixon,  in  the  sale  of  Insular  sugar,  are  various 
salesmen  employed  by  vour  office  to  go  out  and  solicit 
sales?  A.  Yes. 

Q.  About  how  many  salesmen?  A.  Two  to  three. 

Q.  At  one  time  you  were  a  salesman  selling  this 
717  sugar  yourself?  A.  Yes,  sir. 

Q.  Will  you  state  whether  it  is  the  custom  and 
policy  of  your  office — Will  you  state  what  the  practice  of 
your  office  is  with  respect  to  giving  instructions  to  these 
salesmen  as  to  what  price  they  should  charge  for  the  sugar 
they  are  attempting  to  sell?  A.  The  salesmen  operating 
out  of  this  office  sell  at  a  price  given  them  by  the  head  of 
this  office,  head  of  the  Los  Anngeles  office. 

Q.  In  making  up  that  price,  do  you  have  entire  dis¬ 
cretion  in  this  office,  or  is  it  controlled  to  some  extent 
from  other  sources?  A.  It  is  controlled  from  San  Fran¬ 
cisco.  I  would  say  that  we  had  secondary  control,  if  I  may 
call  it  that.  The  general  policy  is  set  by  San  Francisco. 

Q.  Do  you  consult  with  them  from  time  to  time  as  to 
prices?  A.  Yes,  sir. 

Q.  Mr.  Dixon,  in  these  invoices  which  have  been  intro¬ 
duced  as  Petitioner’s  Exhibit  No.  3,  there  are  occasional 
sales  of  sugar  in  what  is  known  as  pockets.  Will  you  state, 
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if  you  are  able,  whether  that  forms  a  large  part  of  your 
business,  or  only  an  unimportant  part. 

Mr.  Maiden:  Just  a  second.  Mr.  Reporter,  will  you  read 
that  question. 

(Record  read.) 

718  A.  I  would  say  that  the  total  volume  of  pockets 
was  less  than  one-half  of  the  total  volume  of  sugar. 

By  Mr.  Halstead: 

Q.  During  the  period  in  which  you  have  been  in  touch 
with  or  in  charge  with  the  sales  of  Insular  sugar  by  Bal¬ 
four,  Guthrie  Company  in  this  district,  has  there  been  an 
increase  or  decrease  in  the  sale  of  packages,  small  package 
sugar,  as  distinguished  from  bulk  sugar?  A.  There  has 
been  an  increase,  due  to  the  fact  that  originally  we  sold 
only  bulk  sugar.  I  don’t  know  what  year  that  changed. 
I  might  correct  that,  if  I  may.  I  think  I  am  probably  out 
of  order,  because  when  I  first  started  handling  sugar  was 
the  first  time  they  had  pockets;  so  that  within  my  knowl¬ 
edge — I  previously  said  they  originally  sold  only  bulk 
sugar — that  was  before  my  connection  with  Balfour, 
Guthrie. 

Q.  So  that  since  you  have  been  associated  with  Balfour, 
Guthrie  &  Company,  which  you  state  began  in  1933,  Bal¬ 
four,  Guthrie,  the  Los  Angeles  office  of  Balfour,  Guthrie, 
has  sold  sugar  in  pockets,  as  well  as  in  bulk?  A.  That  is 
correct. 

Q.  Mr.  Dixon,  is  it  customary,  or  has  it  been  customary 
during  the  period  since  you  have  been  associated  with 
Balfour,  Guthrie,  to  make  contracts  in  waiting  with  all 
your  customers  and  have  the  contracts  signed  by  the  cus¬ 
tomers?  A.  No,  that  has  not  always  been  the  case. 

Q.  There  have  been  introduced  in  evidence  here, 

719  Mr.  Dixon,  a  large  number  of — 

Evidence  has  been  produced  here,  Mr.  Dixon,  that 
large  quantities  of  sugar  were  sold  on  February  6,  1935, 


for  deliveries  at  various  dates,  some  very  soon  after 
February  6tli,  and  some  several  months  after  February 
6th.  Will  you  state  whether  it  is  the  practice  in  the  sugar 
business  to  sell  large  quantities  of  sugar  on  a  particular 
date  for  delivery  at  different  times  in  the  future;  or 
whether  it  is  customary  to  spread  the  sales  out  over  a 
considerable  period?  In  other  words,  do  you  sell  sugar 
every  day,  or  do  you  sell  it  all  on  one  day  and  then  have 
no  sales  for  some  period?  A.  It  is  a  combination  of  both. 
A  certain  number  of  sales  are  made  from  day  to  day,  but 
competitive  conditions  are  such  that  a  large  block  of  sugar 
over  quite  a  period  of  time  will  be  done  on  one  day. 

Q.  Is  there  a  reason  for  that?  A.  Usually  a  change  in 
market  price,  or  market  conditions. 

Q.  Do  your  customers  know  in  advance  of  the  prospec¬ 
tive  change  in  the  market  price?  A.  They  are  usually 
advised  of  these  changes  and  given  an  opportunity  to  book 
for  future  deliveries. 

1  Q.  And  large  sales  of  sugar  on  any  particular  date 
would  indicate  such  a  change  in  price?  A.  It  might 
720  indicate  a  change  in  price,  or  some  other  market 
condition,  change  of  condition. 

Q.  Mr.  Dixon,  does  Balfour — or  has  Balfour,  Guthrie,  in 
the  handling  of  this  Insular  account,  ever  given  any  con¬ 
cessions  in  price  after  the  sugar  was  sold?  A.  Yes. 

Q.  Such  concessions  in  price  are  sometimes  called  re¬ 
bates?  A.  Rebates,  that  is  correct,  allowances. 

Q.  Can  you  state  the  reason  for  such  concessions?  A. 
Again,  it  is  governed  by  competitive  conditions.  Some¬ 
times  a  decline  in  the  price  of  sugar  occurs,  or  the  market 
price  is  reduced,  and  it  is  made  retroactive.  At  other 
times  rebates  or  allowances  are  given  in  recognition  of 
quantity  purchases. 

Q.  Are  those  allowances  given  retroactively,  or  are  they 
given  at  the  time  the  contract  is  made?  A.  Allowances — 
well,  they  have  been  done  both  ways.  The  allowances — 
retroactive  allowances  are  to  meet  market  conditions.  I 
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mentioned  two  types  of  allowances:  One  to  meet  market 
conditions,  and  one  to  secure  large  volume  of  business. 

Q.  Will  you  state  if  you  know  whether  it  is  the  practice 
of  any  other  sugar  refiners  or  other  vendors  of  refined 
sugar  on  the  Pacific  Coast,  to  give  similar  concessions? 
A.  Yes,  it  is. 

Q.  And  do  those  concessions  affect  your  practice  in 

721  selling  Insular  sugar?  A.  They  do. 

Q.  Mr.  Dixon,  in  a  subpoena  duces  tecum  which 
was  served  on  Miss  Ford  and  Mr.  Temple,  the  follow¬ 
ing  request  was  made:  That  they  produce  all  contracts 
and/or  commitments  made  by  Balfour,  Guthrie  &  Company, 
Limited,  Los  Angeles,  California,  with  its  vendees  during 
the  year  1935,  in  which  it  is  agreed  in  substance  that  Bal¬ 
four,  Guthrie  &  Company,  Limited,  will  return  to  its 
vendees  any  amount  representing  processing  taxes  in¬ 
cluded  in  the  selling  price  of  sugar  if  and  when  a  refund 
of  such  processing  tax  is  recovered  from  the  government. 
Has  a  search  been  made  in  your  office  for  any  such  con¬ 
tracts?  A.  Yes,  it  has. 

Q.  From  your  experience  in  handling  the  Insular  ac¬ 
count  and  having  charge  of  the  Los  Angeles  office,  do  you 
recall  ever  having  negotiated  for  such  a  contract?  A.  No, 
I  have  no  recollection  of  any  such  contract  or  commit¬ 
ments. 

Cross  Examination 
By  Mr.  Maiden: 

Q.  Mr.  Dixon,  how  long  have  you  been  resident  manager 
of  the  Los  Angeles  office  of  Balfour,  Guthrie  &  Company? 
A.  Approximately  two  years. 

Q.  During  the  period  from  1933,  from  then  to 

722  around  1937  or  1938,  was  your  connection  with  this 
office  of  Balfour,  Guthrie  Company  that  of  a  sales¬ 
man?  A.  That  is  correct. 
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Q.  Of  sugar?  A.  Originally,  of  sugar  only;  later,  of 
other  commodities  as  well. 

Q.  Now,  during  that  period  from  1933,  up  until  you 
became  resident  manager,  what  other  product  did  you  sell, 
other  than  sugar?  A.  Well,  a  great  many. 

Q.  Well,  now,  during  that  time,  was  there  any  particular 
period  confined  specifically  to  the  sale  of  sugar  and  nothing 
else?  A.  Yes. 

Q.  Will  you  state  that  period?  A.  Approximately  a 
year  and  a  half  or  two  years,  the  first  year  and  a  half  or 
two  years. 

Q.  Now,  during  the  period  1933,  1934,  1935  and  1936, 
did  you  act  as  a  salesman  in  selling  sugar  of  Insular?  A. 
Yes. 

Q.  Now,  Mr.  Dixon,  as  resident  manager  of  the  Los 
Angeles  office  of  Balfour,  Guthrie  &  Company,  will  you 
state  just  what  that  position  indicates,  what  your  re¬ 
sponsibilities  are,  jurisdiction,  and  so  forth?  A.  Primarily, 
supervision  of  sales  in  Southern  California. 

723  Q.  Mr.  Dixon,  does  the  title  resident  manager 
indicate  that  you  are  in  charge  of  the  Los  Angeles 
office  of  Balfour,  Guthrie?  A.  Yes. 

Q.  And  the  territory  that  this  office  covers  in  Southern 
California  and  the  State  of  Arizona?  A.  That  is  correct. 

Q.  In  stating  Southern  California,  just  how  far  north 
do  you  go  ?  A.  To  Tebaeliapi,  south  of  the  Tehachapi  down 
to  the  border. 

Q.  Beginning  there,  does  the  San  Francisco  office  take 
over?  A.  Yes. 

Q.  Now,  Mr.  Dixon,  in  your  capacity  as  salesman  for 
this  office  of  Balfour,  Guthrie,  I  believe  you  stated  that 
you  received  instructions  when  necessary  from  the  resi¬ 
dent  manager  or  the  manager  in  charge  at  just  what  price 
you  would  make  contracts  for  the  sale  of  Insular  sugar 
from  day  to  day,  or  from  week  to  week.  A.  That  is  correct. 

Q.  That  would  be  during  the  period  1933,  1934,  ’35,  and 
’36?  A.  Yes,  that  is  correct. 
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Q.  Now,  Mr.  Dixon,  do  you  have  any  idea  about  how 
often  you  received  those  instructions?  Would  it  be 

724  every  day,  or  every  other  day,  or —  A.  There  was 
no  set  period,  no — depending  upon  changing  condi¬ 
tions — might  be  two  times  in  one  day,  and  then  not  again 
for  two  months. 

Q.  Were  you  kept  cognizant  of  the  market  price  of  sugar 
at  all  times?  A.  Yes. 

Q.  Just  how  was  that  information  given  you?  Was  it 
given  you  by  the  resident  manager,  or  did  you  have  mar¬ 
ket  quotations  or  list  prices  that  you  went  by?  A.  It  was 
given  by  the  resident  manager,  that  is,  the  price  at  which 
we  were  to  sell. 

Q.  Was  that  given  to  you  personally  by  him?  A.  Yes, 
verbally  by  him,  personally. 

Q.  In  other  words,  he  would  call  you  in  for  an  interview 
and  explain  the  situation  to  you?  A.  That  is  correct. 

Q.  And  until  you  got  further  and  different  orders,  you 
operated  on  those  orders?  A.  That  is  correct. 

Q.  Now,  Mr.  Dixon,  I  will  ask  you  to  state  what  instruc¬ 
tions  were  given  you  by  the  manager  of  the  Los  Angeles 
office  of  Balfour,  Guthrie  on  June  8th  with  respect  to  the 
prices  at  which  you  should  contract  to  sell  sugar  beginning 
that  day?  A.  I  have  no  recollection  of  that.  My 

725  memory  is  not  that  good. 

Q.  1  will  ask  you  to  state  if  you  were  not  notified 
either  on  June  7th  or  some  time  shortly  prior  to  June 
7th,  or  on  the  first,  beginning  June  8th,  1934,  that  you 
should  make  sales  of  Insular  sugar  at  a  price  55  cents 
over  the  June  7th  price?  A.  I  can’t  say  that  from  memory; 
I  have  no  knowledge  from  memory. 

Q.  Now,  Mr.  Dixon,  as  a  matter  of  fact,  the  sale  prices 
received  by  Balfour,  Guthrie  for  Insular  sugar  on  June 
8th  were  greater  by  55  cents  than  the  sales  prices  received 
for  the  same  sugar  on  June  7th,  isn’t  that  true?  A.  From 
my  own  knowledge,  I  don’t  know  that.  I  could  check  that 
from  invoices. 
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Q.  What  is  your  best  recollection  about  it,  Mr.  Dixon? 
A.  Somewhere  along  there,  there  was  a  price  change  of 
that  nature.  Frankly,  I  couldn't  sav  the  correct  amount. 

Q.  Now,  whatever  instructions  you  got  about  the  price 
change  on  June  8th,  1934,  was  given  to  you  by  the  resi¬ 
dent  manager  here?  A.  That  is  correct. 

Q.  And  who  was  he  at  that  time?  A.  Mr.  Homer  Tyler. 
Q.  Now,  I  am  just  wondering,  Mr.  Dixon,  if  prior  to 
June  8,  1934,  you  had  contracts  which  you  had  entered 
into  with  buyers  that  were  unfilled  on  June  S,  1934, 

726  that  is,  contracts  for  future  delivery  of  sugar?  A. 
We  may  have  had.  1  have  no  knowledge  of  what 

they  may  have  been  at  that  date. 

Q.  Mr.  Dixon,  do  you  know  how  the  price  at  which  Bal¬ 
four,  Guthrie  sold  Insular  sugar  commencing  June  8,  1934, 
was  arrived  at?  A.  Only  indirectly.  I  don’t  know  how  it 
was  worked  out  in  the  minds  of  the  people  who  set  it.  In¬ 
directly,  it  was  in  line  with  competition. 

Q.  It  was  in  line  with  competition?  A.  That  is  correct. 
Q.  Now,  Mr.  Dixon,  I  will  ask  you  to  state  if  it  is  not 
a  fact  that  during  the  period  involved  in  this  law  suit  the 
price  of  Cuban  raws  didn’t  control  the  market  price  of 
sugar  in  the  United  States,  if  that  wasn’t  one  of  the  con¬ 
trolling  factors?  A.  I  have  no  knowledge  of  that. 

Q.  Mr.  Dixon,  do  you  know  what  spread,  margin  spread, 
Balfour,  Guthrie  undertook  to  maintain  for  Insular  sugar 
during  the  time  it  was  selling  its  sugar? 

The  Witness:  Spread? 

Mr.  Maiden:  Yes,  margin  spread. 

The  Witness:  From  what? 

Mr.  Maiden :  That  is,  its  gross  margin  over  cost  of  raws, 
duty,  processing  tax,  and  so  forth?  A.  No,  I  do  not. 

727  I  have  seen  it  vary  within  a  wfide  limit. 

Q.  Do  you  know  what  the  usual  margin  spread 
refiners  on  the  West  Coast  undertake  to  maintain?  A.  No, 
I  don’t  think  I  do. 
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Q.  Now,  Mr.  Dixon,  just  for  example,  did  you  ever  hear 
of  a  dollar  spread? 

The  Witness:  Between  the  price  of  raw  sugar  and  the 
price  of  refined? 

Mr.  Maiden:  That  is  right. 

A.  Yes. 

Q.  Well,  do  you  know  whether  or  not  Balfour,  Guthrie 
undertook  to  maintain  a  dollar  margin  spread  over  the 
cost  of  raws,  for  Insular  sugar?  A.  I  do  not. 

Q.  Now,  Mr.  Dixon,  during  the  time  you  were  resident 
manager,  or  now,  do  you  keep  before  you  a  market  list 
showing  the  market  price  of  raw  sugar,  Cuban  raws?  A. 
Yes,  I  do. 

Q.  Now,  suppose  today,  Mr.  Dixon,  a  large  buyer  would 
call  in  to  you  and  say  that  he  wanted  to  buy  70,000  bags  of 
sugar  for  delivery  in  October,  November,  and  December, 
1940,  and  wanted  to  know  the  price  at  which  he  could  enter 
a  contract  for  deliveries  during  those  months.  How  would 
you  arrive  at  the  price  you  quoted?  What  form,  or  way, 
or  means  would  you  arrive  at  it?  A.  I’d  ask  San 
728  Francisco,  our  San  Francisco  office,  for  a  price. 

Q.  Well,  Mr.  Dixon,  don’t  you  work  out  a  price 
vourself  sometimes,  and  then  call  for  confirmation?  A.  I 
might  do  that.  In  that  case,  I’d  base  my  ideas  of  price  on 
what  competition  was  doing. 

Q.  Would  you  take  into  consideration  the  price  of  Cuban 
raws?  A.  No. 

Q.  You  wouldn’t  consider  that  at  all?  A.  No. 

Q.  Regardless  of  what  Cuban  raws  was  selling  at,  you 
wouldn’t  take  that  into  consideration?  A.  Wouldn’t  have 
anything  to  do  with  what  I  know  about  our  price  of  sugar. 

Q.  Didn’t  you  say  a  moment  ago  that  the  cost  of  Cuban 
raws  controlled  the  cost  in  the  United  States,  or  was  one 
of  the  controlling  factors?  A.  I  don’t  believe  I  did.  You 
asked  it  in  a  slightly  different  way,  if  I  remember. 

Q.  Mr.  Dixon,  I  believe  you  stated  that  you  do  keep  the 
market  quotation  of  raws  on  your  desk  before  you  avail¬ 
able?  A.  That  is  correct. 
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Q.  "Why  is  it  that  you  keep  that  information  available  if 
you  don’t  give  any  consideration  to  it?  A.  That  appears 
to  give  the  trend  of  what  might  happen,  if  I  might  put  it 
that  way. 

729  Q.  What  might  happen?  A.  Yes,  if  raw  sugar 
might  decline  for  a  good  many  days,  we  can  then 

expect  that  competition  might  lower  their  price. 

Q.  Then  on  the  basis  of  the  trend  or  tendency  that  this 
market  quotation  shows,  you  would  certainly  use  that  in 
arriving  at  some  future  price,  wouldn’t  you,  for  refined? 
A.  I  don’t  know  how  I  could,  because  the  spread — I  have 
seen  it  vary  from  as  much  as  50  cents  to  $1.50,  between  raw 
sugar  and  refined  sugar. 

Q.  When  you  have  a  reduction  in  price,  Mr.  Dixon,  I 
will  ask  you  if  the  reduction  does  not  come  out  of  the 
spread,  the  margin  spread — if  that  reduction  in  price  does 
not  simply  lower  your  margin  spread? 

The  Witness:  Lower  ours? 

Mr.  Maiden:  Yes,  lower  your  margin  spread;  that  is, 
assuming  that  the  cost  of  raws  is  the  same. 

A.  I  don’t  know  whether  I  quite  understand  your  ques¬ 
tion. 

Q.  I  simply  say  this:  If  you  are  selling  sugar  today  at 
$1.50,  say  selling  it  at  $1.50,  and  you  got  a  $1  spread  in 
that,  and  you  sell  it  tomorrow  for  $1.25,  your  spread  then, 
instead  of  being  $1,  would  be  75  cents,  isn’t  that  right?  A. 
The  spread  on  the  board  prices,  yes;  however,  not  our 
spread,  because  we  have  no  such  spread.  I  have  no  knowl¬ 
edge  of  our  raw  sugar  price,  or  refined,  nor  do  I  take  that 
into  account  on  sugar  price. 

Q.  I  want  to  know,  Mr.  Dixon,  how  you  determine 

730  your  competitive  conditions  so  you  can  fix  your 
price?  A.  From  the  price  that  is  being  quoted  on 

the  market  on  refined  sugar,  not  raw  sugar. 

Q.  Do  you  know  what  factors  go  into  their  prices?  A. 
No. 
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Q.  You  don’t  know  what  spread  they  are  getting?  A. 
No,  sir. 

Q.  And  you  do  not  know  what  spread  you  are  getting? 
A.  That  is  correct. 

Q.  In  other  words,  you  state  a  price  without  having  any 
idea  on  eartli  just  what  profit  you  are  making  out  of  the 
sale?  A.  That  is  correct,  with  one  exception,  that  I  don’t 
set  the  price.  In  other  w’ords,  we  report  competitive  prices, 
and  San  Francisco  would  set  the  price. 

736  Q.  Now,  Mr.  Dixon,  who  were  your  competitors 
in  this  area  during  the  processing  tax  period?  A. 

C  &  H  Sugar  Refinery,  Western  Sugar  Refinery,  American 
Crystal  Sugar  Company,  Holly  Sugar  Company,  and  there 
might  have  been  one  more,  but  those  are  the  principal 
ones. 

737  Q.  Were  any  of  those  beet  sugar  companies?  A. 
Yes,  two  of  them. 

Q.  Which  ones?  A.  Holly  Sugar  Company,  American 
Crystal  Sugar  Company;  and  Western  Sugar  Refining 
Company  handled  both  beet  and  cane. 

Q.  Now,  Mr.  Dixon,  I  will  ask  you  if  it  wasn’t  the  policy 
of  Balfour,  Guthrie  &  Company  as  dictated  by  the  Inter¬ 
national  Sucliar  Corporation,  to  sell  Insular  sugar  on  the 
Pacific  Coast  at  anywhere  from  5,  to  10,  or  15  cents  under 
the  quoted  price  of  California  and  Hawaiian  Sugar  Com¬ 
pany?  A.  That  is  correct. 

Q.  Has  that  been  true  ever  since  you  have  been  con¬ 
nected  with  Balfour,  Guthrie  &  Company?  A.  There  has 
been  some  spread,  yes,  all  of  the  time,  some  discount. 

Q.  Now,  I  believe  at  one  time  the  difference  in  the  price 
of  beet  sugar  and  the  price  of  cane  sugar  was  that  beet 
sugar  sold  at  about  20  cents  less  than  cane  sugar,  is  that 
right?  A.  At  one  time;  that  is  correct. 

Q.  And  was  that  during  the  tax  period,  as  you  recall  it, 
say  from  1934  on  through  1936?  A.  I  don’t  know;  I  don’t 
recollect. 
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Q.  Well,  do  you  recall  that  the  price  of — that  the  differ¬ 
ence  between  the  price  of  cane  sugar  and  the  price  of  beet 
sugar  dropped  from  20  cents  to  10  cents?  A.  Yes. 
738  Q.  Do  you  know  whether  or  not  that  was  in  the 
tax  period?  A.  I  don’t  recollect  when  that  hap¬ 
pened  no. 

*  *•*#*•*** 

Q.  Now,  Mr.  Dixon,  all  sugar  in  this  area  was  billed 
f.  o.  b.  San  Francisco,  is  that  right?  A.  That  is  correct, 
f.  o.  b.  San  Francisco  basis. 

Q.  Now,  as  a  matter  of  fact,  the  Los  Angeles  office  of 
Balfour,  Guthrie  received  sugar  which  it  sold, 

740  directly  from  Manila?  A.  That  is  correct. 

Q.  And  the  sugar  came  into  the  Los  Angeles  Har¬ 
bor?  A.  That  is  correct. 

Q.  And  so  that,  on  that  sugar,  Balfour,  Guthrie  had  not 
paid  any  freight  from  San  Francisco  down  to  Los  Angeles? 
A.  That  is  correct. 

Q.  In  other  words,  that  freight  differential  is  a  matter 
just  to  increase  price,  is  it  not?  A.  It  is  merely  a  means 
of  arriving  at  the  final  selling  price. 

Q.  But  it  includes  a  figure  which  is  designated  as  a  cost, 
but  is  not  really  a  cost,  isn’t  that  true?  A.  I  don’t  believe 
it  is  designated  as  a  cost.  The  sugar  is  basis  San  Francisco 
plus  a  prepay. 

Q.  In  other  words,  that  freight  is  not  a  real  figure,  so 
far  as  the  Los  Angeles  office  is  concerned — it  was  not 
freight?  A.  No,  it  is  not  freight. 

Q.  That  was  just  an  item  that  you  called  freight?  A.  It 
was  not  freight  we  paid. 

Q.  You  actually  didn’t  pay  16*4  cents — you  actually 
didn’t  pay  it  out  of  your  pocket?  A.  That  is  correct. 

Q.  So  that,  in  effect,  would  be  a  price  increase,  would  it 
not,  Mr.  Dixon? 

741  The  Witness:  Price  increase  over  what? 

Mr.  Maiden :  In  other  words,  that  would  give  you 
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an  extra  price  or  extra  margin  of  profit,  or  extra  margin 
to  the  extent  of  that  freight? 

A.  Well,  yes  and  no.  For  instance,  there  were  other 
charges  incurred  in  moving  it  in  from  Manila;  whether  all 
of  that  or  any  part  of  it  or  none  of  it  was  spent  in  other 
handling  charges,  I  do  not  know. 

Q.  Any  of  those  other  charges  incident  to  bringing  it 
from  Manila  to  Los  Angeles  Harbor,  they  would  be  in  addi¬ 
tion  to  freight  from  San  Francisco  to  Los  Angeles,  would 
they  not? 

The  Witness:  In  addition  to  that  freight? 

Mr.  Maiden:  Yes. 

A.  But  is  not  billed  as  such.  I  mean  there  are  no  other 
charges  billed. 

Q.  I  know  there  are  no  other  charges  billed,  but  those 
charges  are  included  in  the  price  of  the  sugar,  are  they  not, 
the  charges  incident  to  getting  the  sugar  from  Manila  to 
Los  Angeles,  and  you  only  add  extra  this  freight  differen¬ 
tial  from  San  Francisco?  A.  No,  that  is  not  correct.  The 
freight  differential  from  San  Francisco  is  merely  a  means 
of  arriving  at  the  price  delivered  at  Los  Angeles. 

Q.  But  you  actually  get  that  price,  which  includes  the 
freight  item,  don’t  you?  A.  That  is  correct,  but 
742  there  are  other  charges  paid  to  get  it  to  Los  Angeles, 
trucking  from  the  Harbor,  dock  charges  at  the  Har¬ 
bor;  so  whether  that  all  represents  an  additional  profit,  I 
don’t  know. 

Q.  Now,  Mr.  Dixon,  if  sugar  was  selling  for  $4.50  here  in 
Los  Angeles,  that  was  your  price,  invoiced  price,  didn’t 
you  add  to  that  invoice  price  of  $4.50  an  item  representing 
freight  from  San  Francisco  to  Los  Angeles?  $4.50  was 
not  the  invoice  price,  I  am  just  assuming.  A.  That  was 
not  the  invoice  price,  that  was  the  base  price,  San  Fran¬ 
cisco,  to  which  was  added  16  cents;  so  that  the  only  prac¬ 
tical  result  was  that  sugar  in  Los  Angeles  was  selling  at 
$4.66. 

Mr.  Maiden:  One-half — 16l/2  cents. 


142 


The  Witness :  But  the  $4.50  was  not  the  invoice  price. 

Q.  Now,  Mr.  Dixon,  you  testified  on  direct  examination 
that  the  sales  policy  of  Balfour,  Guthrie  Company  with 
respect  to  Insular  Sugar  was  dictated  by  the  San  Francisco 
office?  A.  That  is  correct,  as  far  as  Los  Angeles  is  con¬ 
cerned,  yes. 

Q.  And  you  wouldn’t  change  your  sales  policy  in  this 
area  with  respect  to  raising  or  lowering  prices  without 
confirmation  first  from  the  San  Francisco  office?  A.  Well, 
we  might,  within  limits.  The  general  policy,  the  general 
approval  came  from  San  Francisco. 

Q.  But  you  have  very  definite  limits  that  you 

743  would  not  go  beyond  in  changing  the  sales  policy  in 
this  area?  A.  In  our  mind,  yes;  the  general  super¬ 
vision,  general  price  setting,  came  out  of  San  Francisco. 
It  could  be  altered  slightly  down  here. 

Q.  But  I  say,  the  extent  to  which  you  could  alter  it 
would  have  been —  A.  Minor. 

Q.  Minor?  A.  That  is  correct. 

Q.  Now,  I  believe  you  stated  on  direct  examination  that 
Balfour,  Guthrie  originally  sold  only  bulk  sugar  belonging 
to  Insular.  Do  you  know  just  when  that  was?  A.  I  was 
incorrect  in  making  that  statement,  within  the  period  I 
was  questioned,  because  it  was  just  at  the  time  I  started 
to  work  for  Balfour,  Guthrie  that  they  had  pockets  avail¬ 
able. 

Q.  And  that  would  have  been  in  1933?  A.  Approxi¬ 
mately,  yes.  I  am  not  just  sure  of  that  date,  that  is  just 
an  approximate  date. 

Mr.  Maiden:  I  believe  that  is  all. 

Mr.  Halstead:  Just  one  or  two  questions,  Mr.  Dixon. 

Q.  Mr.  Dixon,  you  have  been  asked  various  questions 
about  spreads  between  raw  and  refined — between  cost  and 
sales  price.  Will  you  state  again  whether  you  know  any¬ 
thing  about  the  price  paid  by  Insular  for  raw  sugar?  A. 
I  have  absolutely  no  knowledge  of  prices  paid  by 

744  Insular  for  raw*  sugar. 
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Q.  Have  you  had  any  knowledge  during  any  of 
the  period  from  September  12,  1932,  to — or  from  the  time 
that  you  became  associated  with  Balfour,  Guthrie  &  Com¬ 
pany — that  I  think  you  stated  was  in  1933 — to  and  includ¬ 
ing  July  31,  1936?  ' 

(No  response.  Record  read.) 

Q.  In  other  words,  you  stated  you  have  no  knowledge 
now.  Have  you  ever  had  any  knowledge  of  the  price  that 
Insular  paid  for  raw  sugar?  A.  No. 

Q.  Do  you  know  anything  about  Insular’s  cost  of  re¬ 
fining  sugar?  A.  No,  sir. 

Q.  Have  you  ever  seen  any  figures  on  Insular’s  opera¬ 
tions  from  which  you  could  have  derived  any  knowledge 
about  their  cost  of  operation?  A.  No,  sir. 

Q.  Have  you  ever  been  given  any  instructions  to  sell 
sugar,  or  have  you  ever  seen  any  instructions,  or  have  you 
ever  known  of  any  instructions  to  any  one  in  the  Los 
Angeles  office,  to  sell  sugar  at  a  price  fixed  either  on  basis 
of  a  cost  of  refined  sugar  for  Insular,  or  on  the  basis  of 
the  cost  of  raw  sugar?  A.  No,  sir. 

Q.  You  have  been  asked  several  questions  about 
745  spreads.  Are  the  various  kinds  of  spreads — are 
there  various  meanings  which  might  be  attached  to 
that  word  in  relation  to  the  sale  of  sugar?  Put  the  ques¬ 
tion  another  way :  Alight  you  not  speak  of  spread  between 
refined  sugar  and  raw  sugar,  between  the  price  of  refined 
sugar  and  raw  sugar,  or  between  the  cost  of  refined  sugar 
and  the  sale  of  refined  sugar,  the  sale  price  of  refined 
sugar?  A.  They  could  both  be  spreads,  I  believe. 

Q.  They  could  both  be  properly  described  as  a  spread?  A. 
As  a  spread. 

Mr.  Halstead :  That  is  all. 

That  closes  the  depositions  on  both  sides. 

(Sg’d.)  W.  L.  Dixon,  Jr. 

•  #  #••••### 
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734  H.  T.  Netherton, 

produced  as  a  witness  on  behalf  of  the  petitioner,  being 
first  duly  sworn  by  the  Notary  Public  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  testified  as  follows : 

Direct  Examination 
By  Mr.  Halstead: 

Q.  Mr.  Netherton,  will  you  state  your  name  for  the 
record?  A.  H.  T.  Netherton. 

Q.  Where  do  you  live,  Mr.  Netherton?  A.  I  live  in 
Berkeley,  California. 

Q.  With  what  firm  or  corporation  are  you  associated? 
A.  With  Balfour  Guthrie  &  Company,  Ltd.,  San  Francisco. 

Q.  That  is  the  same  corporation  which  has  offices  in 
Los  Angles,  Portland,  Seattle  and  Tacoma?  A.  Yes. 

Q.  Mr.  Netherton,  what  is  the  nature  of  the  work  that 
you  perform  for  Balfour  Guthrie  &  Company,  Ltd.?  A. 
For  the  last  ten  years,  it  has  been  supervising  the  details 
of  our  refined  sugar  business. 

Q.  In  that  work,  do  you  have  any  contact  with  the  sales 
of  sugar  of  Insular  Sugar  Refining  Corporation?  A.  Yes. 

Q.  What  is  the  relation  between  Balfour  Guthrie,  Ltd., 
and  Insular  Refining  Corporation  in  respect  to  this  busi¬ 
ness?  A.  Up  to  approximately  two  years  ago,  we  acted 
as  selling  agents  for  the  refined  sugar  export  output  of 
Insular  Sugar  Refining  Corporation. 

755  Q.  That  period  embraced  the  years  ’32,  ’33,  ’34, 
’35  and  ’36?  A.  Yes,  it  did. 

Q.  Have  you  the  invoices  for  the  period  from  September, 
1932,  through  July,  1936?  A.  Yes,  I  have  them  here. 

Q.  Will  you  produce  those  invoices?  A.  Here  they  are. 

(Documents  handed  to  counsel  by  the  witness.) 

Mr.  Halstead:  I  would  like  to  offer  those  invoices  in 
evidence  as  one  exhibit,  to  be  marked  Petitioner’s  Exhibit 
No.  4. 
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Mr.  Gambil:  No  objection;  except  subject  to  check. 

757  Mr.  Halstead:  Subject  to  check  by  the  respond¬ 
ent’s  counsel. 

(Invoices  marked  Petitioner’s  Exhibit  No.  4.) 

By  Mr.  Halstead : 

Q.  Mr.  Netherton,  has  a  list  been  made  of  these  invoices 
separating  the  invoices  issued  on  spot  sales  and  the  in¬ 
voices  issued  on  sales  made  pursuant  to  prior  contract? 
A.  Yes. 

Q.  Is  this  the  list  that  was  prepared?  A.  Yes,  that  is 
the  list. 

Mr.  Maiden:  Mr.  Reporter,  will  you  please  read  the 
question  of  counsel  for  petitioner  over  again?  I  did  not 
quite  get  it. 

(Question  read  by  reporter.) 

Bv  Mr.  Halstead : 

Q.  Does  this  list  show  the  total  sales  in  bag  and  dollars 
by  month  for  the  period  from  September,  ’32,  to  July  31, 
1936?  A.  Yes,  it  does. 

Mr.  Halstead:  I  would  like  to  offer  this  list  in  evidence 
as  Petitioner’s  Exhibit  No.  5. 

Mr.  Maiden:  That  is  being  offered  subject  to  check? 
Mr.  Halstead:  Subject  to  check  by  the  respondent’s 
counsel. 

(List  of  invoices  marked  Petitioner’s  Exhibit  No.  5.) 

By  Mr.  Halstead : 

Q.  Mr.  Netherton,  did  Balfour  Guthrie  make  any  reports 
to  Insular  Refining  Corporation  as  to  its  transactions  and 
sales  of  sugar?  A.  Yes. 

758  Q.  How  often  were  these  reports  made?  A.  A  de¬ 
tailed  report  in  bags  and  dollars  was  made  at  the 

end  of  every  month. 
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Q.  Will  you  examine  these  papers  and  state  whether 
those  are  copies  of  the  reports  made  by  Balfour,  Guthrie 
to  Insular  for  the  period  from  September,  1932,  through 
July  31,  1936,  covering  sales  of  the  San  Francisco  office? 
A.  Yes. 

Mr.  Halstead:  I  would  like  to  offer  those  reports  in 
evidence  as  petitioner’s  next  exhibit  number — No.  6. 

Mr.  Maiden:  Subject  to  check. 

Mr.  Halstead:  Subject  to  the  respondent’s  check. 

Mr.  Maiden:  No  objection. 

(Reports  marked  Petitioner’s  Exhibit  No.  6.) 

By  Mr.  Halstead : 

Q.  Do  the  monthly  reports  and  the  invoices  as  listed  on 
Petitioner’s  Exhibit  5,  I  think  it  is,  tie  in;  and  have  you  a 
schedule  showing  the  relations  between  the  two?  A.  Yes, 
here  is  the  schedule. 

Mr.  Halstead:  I  ask  that  this  schedule  be  marked  peti¬ 
tioner’s  exhibit  the  next  number. 

Mr.  Maiden:  Subject  to  check. 

Mr.  Halstead:  Subject  to  check  by  respondent’s  counsel. 

(Schedule  marked  Petitioner’s  Exhibit  No.  7.) 

By  Mr.  Halstead: 

Q.  In  the  column  marked  “Total  sales  per  bills,”  there 
are  certain  figures  listed  in  bags  and  dollars.  Will  you 
state  what  those  figures  are;  and  from  what  source  they 
were  taken?  A.  Those  figures  represent  the  total  number 
of  bags  invoiced  by  us  during  the  months  mentioned ; 
759  and  they  were  taken  from  our  office  copies  of  in¬ 
voices  rendered  to  buyers. 

Q.  Do  these  totals  appear  on  the  list  of  invoices  marked 
Petitioner’s  Exhibit  5?  A.  Yes,  they  do.  Each  total  rep¬ 
resents  the  total  appearing  on  the  sheets  in  Exhibit  5. 

Q.  By  month?  A.  By  month. 

Q.  Now,  on  this  sheet  there  is  a  column  marked  “Total 
sales  per  monthly  report  ‘due  by  average.’  ”  Is  there  an 
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entry  on  eacli  of  the  monthly  reports  for  an  item  describ¬ 
ing  that  “due  by  average”?  A.  Yes. 

Q.  Are  the  figures  listed  on  this  schedule  the  figures 
listed  in  the  monthly  report  after  that  item  “due  by  aver¬ 
age”?  A.  Yes,  those  are  figures  listed  on  the  monthly 
report,  yes. 

Q.  Now,  on  this  schedule,  Mr.  Netherton,  there  appear 
certain  items  under  “Differences.”  Are  these  differences 
the  amounts  necessary  to  reconcile  the  “total  sales  per 
bills”  column  and  the  “total  sales  per  monthly  report 
‘due  by  average’  ”?  A.  Yes. 

Q.  Will  you  describe  what  the  figures  listed  under  the 
column  “Premiums”  represent?  Just  in  general.  A. 
Those  premiums  represent  the  differentials  paid  to  us  by 
the  buyers  of  sugar  packed  in  bales  of  pockets  instead  of 
being  packed  in  bulk  100  pound  bags. 

Q.  Does  that  represent  the  entire  sales  of  pockets, 
760  or  only  adjustments  in  certain  contracts  where 
they —  A.  Those  represent  adjustments  in  certain 
contracts  where  we  had  billed  the  buyer  for  100  pound 
bulk  bags,  and  he  later  changed  his  mind  and  decided  he 
would  take  a  few  bales  of  pockets  instead. 

Q.  Mr.  Netherton,  under  the  column  marked  “Returns 
and  allowances,”  there  are  figures  running  into  quite  sub¬ 
stantial  amounts.  Will  you  state  in  general  what  those 
represent,  roughly?  A.  In  general,  those  represent  re¬ 
bates  to  meet  competition  whenever  our  competitors  were 
also  making  rebates.  They  also  cover  mistakes  in  price, 
and  also  allowance  for  account  of  sugar  that  was  found  to 
be  damaged,  and  on  which  the  buyer  claimed  on  us.  They 
also  cover  refunds  to  buyers  which  were  made  necessary  at 
certain  times  when  our  competitors  announced  a  retro¬ 
active  decline  in  price,  which  it  was  necessary  for  us  to 
meet. 

Q.  These  so-called  rebates  were  amounts  which  were  paid 
back  to  the  buyer  after  they  had  paid  the  amounts  shown 
on  the  invoices,  is  that  correct?  A.  Generally,  yes. 
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Q.  Were  these  rebates  deducted  before  the  total  reached 
in  the  monthly  reports  “due  by  average”?  In  other  words, 
is  the  “due  by  average”  figure  a  figure  which  has  been 
adjusted  before  rebate?  A.  Yes. 

761  Mr.  Maiden:  Mr.  Reporter,  will  you  read  the  last 
two  or  three  questions  and  answers,  please? 

(Record  read  by  reporter.) 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Netherton,  have  you  a  schedule  showing 
the  breakdown  of  the  total  sales  listed  on  Petitioner’s  Ex¬ 
hibit  5  to  show  what  portion  of  those  sales  represented  sales 
pursuant  to  contracts  made  prior  to  the  month  in  which  the 
sugar  was  delivered?  A.  Yes,  I  have. 

Mr.  Halstead:  I  would  like  to  offer  the  schedule  in  evi¬ 
dence,  subject  to  check  by  respondent’s  counsel,  as  Petition¬ 
er’s  Exhibit  No.  8. 

Mr.  Gambil:  May  I  interpose  one  question  at  this  time? 
Mr.  Halstead:  Y  es. 

By  Mr.  Gambil: 

Q.  All  the  figures  that  you  are  testifying  about  now  relate 
solely  to  the  San  Francisco  office  of  Balfour  Guthrie?  A. 
Yes. 

Q.  And  deliveries  made  from  the  San  Francisco  office? 
A.  That  is  it,  yes. 

(Schedule  marked  Petitioner’s  Exhibit  No.  8.) 

By  Mr.  Halstead: 

Q.  Mr.  Netherton,  the  invoices  wdiich  you  have  identified 
and  which  have  been  put  in  evidence  as  Petitioner’s  Ex¬ 
hibit  5  are  invoices  issued  by  the  San  Francisco  office?  A. 
Yes. 

Q.  Mr.  Netherton,  in  this  schedule  will  you  state  how  you 
could  determine  the  amount  of  the  spot  sales  in  bags 

762  and  dollars — that  is,  the  amount  of  the  spot  sales 
included  in  the  list  of  invoices  in  Petitioner’s  Exhibit 
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5,  and  covered  by  the  invoices  themselves  in  Petitioner’s 
Exhibit  4?  A.  Our  invoices  were  prepared  on  printed  forms 
specially  made  for  billing1  sugar;  and  the  invoices  contained 
the  printed  words  “sale  of  date.”  Now,  whenever  those 
words  were  left  unchanged  on  the  invoice,  that  indicated  a 
spot  sale.  But  whenever  the  words — the  word,  rather, 
“date”  was  stricken  out,  and  a  date  was  entered — a  prior 
date  entered,  it  indicated  that  the  invoice  was  rendered  and 
delivery  made  pursuant  to  previous  contract. 

Q.  Was  a  record  kept  of  the  sales  made  pursuant  to  each 
contract?  That  is,  I  mean  a  rough  memorandum  of  any 
sort?  A.  Yes. 

Q.  Where  was  that  record  listed?  A.  At  the  time  we 
had  several  ways  of  keeping  records:  One  way  was  to 
enter  the  sales  on  the  reverse  of  each  contract;  another 
way  was  to  bind  copies  of  all  invoices  issued  on  contracts  in 
particular  binders. 

Q.  So  that  as  a  part  of  your  office  routine,  an  invoice 
issued  on  a  sale  pursuant  to  a  contract  would  be  entered  on 
some  other  record;  and  the  information  that  you  have 
referred  to  on  the  invoice  would  be  used  as  a  basis  for 
making  that  entry?  A.  Yes. 

Q.  Now,  Mr.  Netherton,  you  have  in  this  schedule, 
763  Petitioner’s  Exhibit  No.  8,  a  column  “Total  sales  per 
records  and  bills” — that  is  column  No.  1;  and  you 
have  a  column  No.  2,  “Sales  pursuant  to  contracts  made  in 
prior  months.”  Using  only  those  figures,  how  would  you 
determine  the  amount  of  spot  sales  in  bags  and  dollars?  A. 
By  subtracting  the  sales  in  bags  and  dollars  pursuant  to 
contract  from  the  total  sales  in  bags  and  dollars. 

Q.  And  the  resulting  figure,  if  you  divided  total  number 
of  bags  by  month  into  the  total  dollars  would  give  you  the 
average  price  per  bag  at  which  sugar  was  sold  during  that 
month,  is  that  correct?  A.  Yes,  that  is  correct. 

Q.  Now,  Mr.  Netherton,  did  you  during  this  period  from 
September  12th,  1932,  to  July  31st,  1936,  make  any  report 
to  Insular  Sugar  Refining  Corporation,  which  summarized 
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the  financial  relations  between  Balfour  Guthrie  and  Insular 
at  the  particular  date  when  the  report  was  made  out?  A. 
Yes. 

Q.  Are  those  the  copies  of  the  reports  to  which  you  have 
referred? 

(Documents  handed  to  witness.) 

A.  Yes. 

Mr.  Maiden :  I  would  like  to  ask,  Mr.  Halstead,  are  they 
the  so-called  equity  sales? 

Mr.  Halstead:  No.  Off  the  record. 

(Unreported  discussion.) 

Mr.  Halstead :  I  should  like  to  offer  these  accounts 
764  current  reports  in  evidence  as  Petitioner’s  Exhibit 
No.  9. 

Mr.  Maiden :  Subject — 

Mr.  Halstead:  Yes,  subject  to  your  check. 

(Accounts  current  reports  marked  Petitioner’s  Exhibit 
No.  9.) 

i  Q.  Mr.  Netherton,  did  Balfour  Guthrie  keep  any  book 
records  showing  the  account  between  Insular  and  Balfour 
Guthrie?  In  other  words,  did  they  keep  a  ledger  account  or 
any  book  record  in  addition  to  these  reports,  copies  of  which 
we  have  already  put  in  evidence?  A.  Yes,  we  had  a  regular 
ledger  account  with  the  Insular  Sugar  Refining  Corpora¬ 
tion.  These  are  photostatic  copies  of  the  ledger  cards. 

Mr.  Halstead:  I  want  to  offer  these  photostatic  copies 
that  have  just  been  identified  by  Mr.  Netherton  as  Peti¬ 
tioner’s  Exhibit  10;  and  ask  that  they  be  accepted  in  lieu  of 
the  original  ledger  sheets,  and  marked  as  Petitioner’s  Ex¬ 
hibit  No.  10. 

Mr.  Maiden :  And  that  will  be  subject — 

Mr.  Halstead:  All  subject  to  the  respondent’s  check. 

(Ledger  cards  marked  Petitioner’s  Exhibit  No.  10.) 

(Unreported  discussion.) 


Mr.  Gambil:  It  is  hereby  stipulated  and  agreed  by 
counsel  for  the  petitioner  and  counsel  for  the  respondent 
that  either  party  may  have  the  opportunity  to  examine  or 
check  any  of  the  exhibits  filed  by  either  party  in  this  pro¬ 
ceeding  at  the  office  in  Washington,  D.  C.,  subject  to 

765  the  supervision  of  the  Board.  Is  that  all  right? 

Mr.  Halstead:  Yes. 

Q.  Now,  Mr.  Netherton,  will  you  state  whether  these 
monthly  reports  and  the  accounts  current  can  be  tied  in  with 
this  ledger  account ;  and  will  you  pick  out  a  specific  instance 
to  show  how  that  can  be  done?  A.  Yes,  they  can  be  tied 
in.  These  monthly  statements  of  accounts  current — 

Q.  Petitioner’s  Exhibit  9.  A.  (Continuing)  — are  simply 
recitals  of  items  which  appear  on  the  ledger  cards ;  and  by 
checking  through  any  particular  month’s  statement  item 
by  item,  it  can  be  seen  that  they  agree  with  the  entries  for 
that  particular  month  on  the  photostatic  copies  of  the  ledger 
cards. 

Q.  Petitioner’s  Exhibit  10.  But  as  I  understand  your 
answer,  specific  titles  were  not  entered  from  the  monthly 
accounts  current  onto  these  ledger  cards?  A.  No.  The  re¬ 
verse  is  generally  the  case.  But — 

Q.  In  other  words,  the  accounts  current  were  prepared 
from  the  ledger  card?  A.  Yes,  the  statements  of  accounts 
current  were  prepared  from  the  ledger  entries. 

Q.  Will  you  examine  the  monthly  reports,  Petitioner’s 
Exhibit  6,  and  state  whether  the  exact  same  figures  are 
reflected  on  the  ledger  cards?  I  don’t  mean  in  all  the  de¬ 
tails,  but  I  mean  are  the  titles  shown  in  the  monthly  report 
reflected  on  the  ledger  card?  A.  Yes,  they  are. 

766  Q.  Will  you  give  us  a  specific  instance?  A.  Well, 
in  the  monthly  report  headed  “Season  1934,’’  and 

dated  April  30,  1934,  the  total  sales  are  shown  as  6210 
bags,  and  the  amount  of  the  total  sales  is  shown  as 
$26,496.10.  On  the  photostatic  copy  of  the  ledger  card 
marked  “Insular,  general  ledger  1934,”  and  marked  in 
the  upper  left-hand  corner  “E-l,”  you  will  find  identical 


items,  the  amount  in  dollars  and  cents  being  entered  in  the 
credit  column  of  the  ledger  card.  Is  that  enough?  I  can 
pick  out  a  few  more,  if  you  like. 

Q.  No,  that  is  enough.  Mr.  Xetherton,  are  these  ledger 
cards  a  transcript  of  the  monthly  reports,  or  are  the 
monthly  reports  an  exact  transcript  of  the  ledger  cards? 
A.  The  monthly  reports  are  a  transcript  of  the  ledger 
cards,  although  in  some  instances  you  might  not  find  that 
all  the  items  entered  in  one  lump  on  the  ledger  card  would 
be  shown  in  the  copy  of  the  monthly  report  for  the  same 
month.  There  were  frequently  some  small  omissions  and 
additions  one  way  or  the  other  which  would  be  picked  up 
in  a  subsequent  month. 

Q.  These  ledger  cards  which  you  have  been  referring  to, 
Petitioner’s  Exhibit  10,  did  they  cover  the  account  of  In¬ 
sular  merely  with  the  San  Francisco  office,  or  with  the 
whole  of  the  Balfour  Guthrie  organization?  A.  They  cov¬ 
ered  the  entire  financial  dealings  of  Balfour,  Guthrie  & 
Company  and  all  its  branches  with  the  Insular  Sugar  Re¬ 
fining  Corporation. 

Q.  Are  the  operations  and  the  items,  charges  and 

767  credits  originating  in  the  branch  offices  put  on  in 

detail  or  in  totals  on  these  ledger  cards?  A.  So  far 

as  branch  offices  are  concerned,  the  ledger  cards  reflect 

onlv  net  balances. 

* 

Q.  Do  these  ledger  cards,  taken  with  the  monthly  re¬ 
ports  and  with  the  accounts  current,  show  the  entire 
amount  received  by  Insular  for  the  sale  of  its  sugar  made 
by  Balfour,  Guthrie  in  the  United  States  for  the  periods 
which  these  reports  and  ledger  cards  cover?  A.  Yes. 

Q.  There  was  no  other  account  between  Insular  and 
Balfour  Guthrie ;  or  any  other  record  in  which  or  through 
which  Insular  might  have  received  remittances  of  the  pro¬ 
ceeds  of  the  sales  of  its  sugar  in  the  United  States?  A. 
There  is  no  other  account. 
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(Transcript  pp.  767-771  printed  in  Appendix  to  Peti¬ 
tioner's  Brief.) 

771  Q.  Mr.  Netherton,  have  you  examined  the  invoices, 
or  have  you  caused  an  examination  to  be  made  of 

the  invoices  of  all  offices  during  this  period  to  determine 
when  the  sugar  was  sold  in  fulfillment  of  the  tax  exempt 
contracts  listed  in  the  letter  to  the  Collector  of  Internal 
Revenue  to  which  you  have  just  been  referring?  A.  Yes, 
I  have. 

Mr.  Halstead:  I  would  like  to  offer  that  letter  of  Bal¬ 
four,  Guthrie  to  the  Collector  of  Internal  Revenue,  dated 
August  28th,  1934,  in  evidence  as  Petitioner’s  Exhibit  No. 
11,  subject  to  check  by  the  respondent’s  counsel  against 
the  original  on  file  in  the  office  of  the  Collector. 

(Letter  dated  August  28,  1934,  marked  Petitioner’s  Ex¬ 
hibit  No.  11.) 

By  Mr.  Halstead: 

Q.  Have  you  prepared  a  schedule  which  shows  when 
this  sugar  was  sold,  in  what  quantities  and  for  what 
prices?  A.  Yes,  I  have. 

Q.  Is  that  the  schedule?  A.  That  is  the  schedule  for 
all  offices. 

Q.  Have  you  prepared  or  had  prepared  under  you  di¬ 
rection  a  list  of  these  sales  by  purchasers  and  by  offices 
showing  the  invoice  numbers,  invoice  dates,  the  amounts, 
the  bags,  and  the  name  of  the  purchaser?  A.  Yes. 

772  Q.  Are  those  the  schedules  to  which  you  refer? 

(Documents  handed  to  witness.) 

A.  Those  are  the  schedules. 

Mr.  Halstead:  I  would  like  to  offer  these  four  schedules 
marked  “Recapitulation — Seattle/Tacoma,  Portland,  San 
Francisco  and  Los  Angeles,”  as  Petitioner’s  Exhibit  No. 
12- A,  12-B,  12-C  and  12-D,  subject  to  check  by  respondent’s 
counsel. 
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Mr.  Maiden:  That  will  be  a  check  with  the  invoices? 

Mr.  Halstead:  Sure,  cheek  with  anything  you  want  to 
check  them  with. 

Mr.  Maiden:  They  are  taken  from  the  invoices? 

Mr.  Halstead:  Thev  are  taken  from  the  invoices,  be- 
cause  all  the  invoices  aren’t  here.  I  mean  they  will  be  in 
evidence  before  this  goes  back  to  Washington.  This  is  off 
the  record. 

(Unreported  discussion.  Recapitulation  sheets  marked 
Petitioner’s  Exhibits  Nos.  12-A,  12-B,  12-C  and  12-D.) 

Mr.  Halstead:  And  I  would  like  to  offer  as  Petitioner’s 
Exhibit  13-A  schedules  consisting  of  a  number  of  sheets 
showing  by  customers  these  sales  of  tax  exempt  sugar,  and 
giving  the  invoice  number,  the  invoice  date,  the  amount, 
and  the  amount  of  bags  sold  to  each  customer  in  each  office  ; 
and  I  will  offer  these  others  as  Petitioner’s  Exhibits  13-B, 
13-C  and  13-D. 

(Schedules  of  sales  of  tax  exempt  sugar  marked  Peti¬ 
tioner’s  Exhibits  13-A,  13-B,  13-C  and  13-D.) 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Netherton,  in  the  examination  of  these 
invoices  which  you  have  made  from  time  to  time, 
773  have  you  found  any  instance  in  which  the  processing 
tax  has  been  billed  as  a  separate  item,  or  specifically 
billed  as  part  of  the  purchase  price?  A.  No. 

Q.  Can  you  state  whether  or  not  it  was  a  practice  of 
Balfour,  Guthrie  in  the  Insular  sales  to  bill  the  processing 
tax  as  a  separate  item  during  the  period  when  that  tax 
was  in  effect?  A.  It  was  not  their  practice. 

Q.  Did  you  receive  any  orders  or  any  instructions  from 
any  source  directing  you  to  bill  that  tax?  A.  I  don’t 
recall  any. 

Q.  Now,  Mr.  Netherton,  in  the  testimony  which  has  been 
heretofore  taken  in  this  proceeding  at  Los  Angeles,  a 
number  of  invoices  were  introduced  in  evidence  showing 


as  an  item  included  in  the  total  which  has  been  listed  on 
the  schedules  and  listed  on  the  invoices,  freight  from  San 
Francisco  to  Los  Angeles.  Will  you  state  whether  it  was 
the  practice  of  Insular  to  send  sugar  to  San  Francisco, 
and  then  for  Balfour,  Guthrie  to  ship  that  sugar  to  its 
various  other  offices  for  sale?  A.  No,  it  was  not. 

Q.  How  was  the  Insular  sugar  shipped  to  the  United 
States?  That  is,  to  what  ports  was  it  sent?  A.  It  was 
shipped  from  Manila  on  ocean  vessels  that  proceeded  to 
the  port  where  the  sugar  was  consigned;  and  the  vessel 
discharged  the  sugar  there. 

774  Q.  For  instance,  in  the  case  of  Los  Angeles,  where 
was  the  sugar  shipped?  A.  It  was  shipped  to  Los 
Angeles  from  Manila. 

Q.  In  the  case  of  your  other  offices — for  instance,  Seattle, 
that  sugar  was  shipped  to  Seattle?  A.  Shipped  direct  from 
Manila  to  Seattle. 

Q.  In  the  case  of  sales  by  your  Seattle  and  Portland 
offices,  was  it  customary  to  charge  freight  from  San  Fran¬ 
cisco  on  the  invoices?  A.  Yes. 

Mr.  Maiden :  Mr.  Reporter,  will  you  read  that  last  ques¬ 
tion  asked  by  Mr.  Halstead? 

(Record  read  by  reporter.) 

By  Mr.  Halstead : 

Q.  Will  you  state  or  will  you  explain  why  freight  was 
charged  on  these  invoices  that  was  never  actually  paid?  A. 
Well,  San  Francisco  is  the  basing  point  for  the  price  of 
refined  sugar  on  the  Pacific  Coast.  The  two  major  re¬ 
fineries  in  the  West  are  located  in  San  Francisco. 

Q.  Will  you  state  what  those  two  major  refineries  are ;  the 
names  of  those  two  major  refineries?  A.  The  largest  of 
those  refineries  is  the  California  &  Hawaiian  Sugar  Re¬ 
fining  Corporation,  and  the  Western  Sugar  Refinery  is  the 
other;  and  for  a  number  of  years  the  price  of  sugar  at  any 
point  on  the  Pacific  Coast,  except  San  Francisco,  has  been 
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the  price  at  San  Francisco,  plus  the  freight  from  San 
Francisco  to  the  destination. 

Q.  Balfour,  Guthrie  and  Insular  did  not  originate  the 
practice?  It  was  originated  by  the  sugar  trade  on  the 
775  Pacific  Coast  long  before  Insular  and  Balfour, 
Guthrie  began  business,  is  that  correct?  A.  That  is 

true. 

Q.  Now,  Mr.  Netherton,  in  the  case  of  sales  to  inland 
cities — for  instance,  a  sale  to  a  city  in  the  general  territory 
of  Los  Angeles,  it  was  necessary  to  pay  freight  from  Los 
i  Angeles  to  said  city,  was  it  not?  A.  Yes ;  wherever  we  made 
delivery  ourselves  in  that  city, 
i  Q.  But  in  computing  the  price  at  which  you  would  sell  in 
that  city,  would  that  freight  from  Los  Angeles  be  taken  into 
consideration,  or  would  the  freight  from  San  Francisco  to 
that  city  be  used  in  fixing  the  price?  A.  In  arriving  at  the 
price  to  the  buyer,  we  would  take  the  basic  price  at  San 
Francisco,  and  add  the  freight  from  San  Francisco  to  the 
buyer’s  place  of  delivery. 

Q.  Leaving  out  the  freight  from  Los  Angeles  to  that  city? 
A.  That  wouldn’t  enter  into  the  price  at  all. 

,  Q.  Now,  when  that  freight  was  paid,  how  was  it  treated? 

I  Was  it  treated  as  an  expense  of  selling  the  sugaT?  A.  It 
was  treated  as  an  expense. 

Q.  Can  you  tell  by  looking  at  the  monthly  reports,  Peti¬ 
tioner’s  Exhibit  6,  whether  that  freight  is  deducted  before 
reaching  the  “due  by  average”  figure,  or  whether  it  is  de¬ 
ducted  after  that?  A.  Of  course,  here  we  are  dealing  with 
the  San  Francisco  monthly  reports. 

!  Q.  Oh,  I  see.  A.  And  the  only  freight  differential 

776  that  we  would  be  concerned  in  at  San  Francisco  would 
be  the  freight  differential  on  deliveries  to  Oakland, 
which  is  about  12  miles  across  the  Bay. 

Q.  So  that  you  cannot  answer  my  question  from  the  San 
Francisco  monthly  reports.  Well,  now,  from  your  general 
knowledge  of  how  Insular’s  sales  w’ere  conducted,  and  from 
your  position  as  being  in  charge  supervising  those  sales, 
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can  you  state  what  the  practice  was  with  reference  to  that 
item:  Was  it  deducted  before  you  reached  the  “due  by 
average”  figures,  or  afterwards?  A.  It  was  included  as  a 
charge  after  we  had  arrived  at  the  “due  by  average”  figure. 

Q.  Now,  Mr.  Xetherton,  you  have  stated  that  in  the  case 
of  San  Francisco,  this  item  of  freight  which  is  customarily 
added  to  the  invoice  of  other  offices  would  not  appear,  be¬ 
cause  San  Francisco  was  the  basing  point.  Am  I  correct 
in  that?  A.  That  is  true  with  regard  to  deliveries  in  San 
Francisco  proper.  However,  in  our  San  Francisco  monthly 
reports,  we  included  sales  that  we  had  made  to  buyers  in 
Oakland;  and  Oakland — or  rather,  the  price  of  sugar  at 
Oakland  is  always  the  San  Francisco  price,  plus  the  carload 
freight  rate  from  San  Francisco  to  Oakland. 

Q.  Well,  that  freight  was  paid,  was  it  not,  from  here  to 
Oakland?  A.  At  Oakland,  we  carried  stocks  in  warehouses, 
just  the  same  as  we  carried  stocks  in  warehouses  at 
777  other  points  on  the  Coast;  so  delivery  would  be  made 
from  those  stocks. 

Q.  In  the  case  of  other  cities  in  the  San  Francisco  dis¬ 
trict,  how  did  you  treat  the  freight?  A.  Oakland  was  the 
only  city  in  this  general  locality  that  was  affected,  because 
buyers  in  other  cities  in  this  region  would  send  their  trucks 
to  pick  up  the  sugar,  so  we  would  deliver  the  sugar  to  a 
freight  car  or  to  a  trucking  concern;  and  bill  the  buyer  with 
the  San  Francisco  price;  and  they  would  pay  the  freight  or 
the  transportation  charge  on  the  sugar. 

Q.  So  that  your  San  Francisco  sales  were  F.O.B.  San 
Francisco?  A.  That  is  true. 

Q.  And  were  all  your  sales  in  other  districts  F.O.B.  the 
particular  cities,  such  as  Los  Angeles,  plus  the  freight  from 
San  Francisco,  or  F.O.B.  San  Francisco,  plus  the  freight  to 
Los  Angeles?  A.  The  last  is  correct.  All  the  sales  in  the 
other  cities  were  on  the  basis  F.O.B.  San  Francisco,  plus  the 
freight  from  San  Francisco  to  the  place  of  delivery. 

Q.  So  that  the  San  Francisco  price  at  which  sugar  was 
sold  from  time  to  time  was  a  price  excluding  all  elements  of 
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freight  except  ocean  freight  from  Manila,  which  was  not 
charged  to  the  buyer,  is  that  correct,  except  as  you  have 
testified  before?  A.  All  sales  made  by  this  office  in  San 
Francisco  were  made  at  the  San  Francisco  base  price,  with 
no  addition  of  a  freight  differential,  except  in  re- 
778  spect  to  a  number  of  the  sales  that  were  made  to  Oak¬ 
land  buyers  out  of  stock  in  Oakland. 

Q.  And  you  paid  no  freight  because  the  buyer  paid  the 
freight  from  San  Francisco,  is  that  correct?  A.  Are  you 
referring  to  sales  to  cities  other  than  Oakland? 

Q.  Yes.  A.  That  is  correct.  We  paid  no  freight. 

Q.  So  that  the  San  Francisco  sales  price — so-called  base 
price — is  a  pure  price  without  any  adjustment  for  freight 
differential  or  any  payment  of  freight?  A.  That  is  correct. 

Mr.  Halstead:  All  right.  Subject  to  introducing  the 
equity  sales  this  afternoon,  or  whenever  we  can  go  ahead, 
that  is  all  I  am  going  to  ask  Mr.  Netherton.  Now,  do  you 
want  to  cross  examine,  or  do  you  want  to  suspend? 

Q.  Mr.  Netherton,  before  the  recess,  I  asked  you  if 
you  could  state  whether  there  were  any  shipments  of 
sugar  made  by  Insular  to  Balfour,  Guthrie  for  Insular’s 
account  during  the  period  from  June  8th  to  March  31st — 
that  is,  June  8th,  1934,  to  March  31st,  1935,  and  you 
stated  that  you  were  not  sure,  but  you  would  make  an 
investigation  and  be  prepared  to  testify  after  the  luncheon 
recess.  Now,  have  you  made  that  investigation?  A.  Yes. 

Q.  Will  you  state  what  you  found?  A.  They  made  one 
or  two  shipments  early  in  1935,  which  arrived  at  their  des¬ 
tinations  about  the  third  week  in  March.  I  have  here 
only  the  scheduled  dates  of  arrival,  which  indicate 
780  the  shipments  arrived  at  that  time.  They  may 
have  arrived  a  little  later. 

Mr.  Halstead:  Will  you  read  the  last  answer,  please? 

(Last  answer  read  by  reporter.) 
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By  Mr.  Halstead: 

Q.  And  those  were  the  first  shipments  to  be  received — 
the  first  shipments  that  were  received  by  Balfour,  Guthrie 
of  sugar  to  be  sold  for  the  account  of  Insular  Sugar  Re¬ 
fining  Corporation  after  June  8th,  1934?  A.  Yes. 

(Unreported  discussion.) 

By  Mr.  Halstead: 

Q.  In  the  ordinary  course  of  your  business,  Mr.  Nether- 
ton,  would  sugar  arriving  on  a  ship  on  March  19th  ordi¬ 
narily  be  sold  and  delivered  prior  to  the  end  of  the  month? 
A.  No,  ordinarily  we  use  wherever  possible  the  first-in, 
first-out  method. 

Q.  Will  you  state  what  this  record  is  that  you  have 
been  examining?  A.  This  is  a  record  of  shipments  made 
by  Insular  Sugar  Refining  Corporation  to  our  offices  from 
the  beginning  of  1935  to  the  early  part  of  April,  1935. 

Q.  Will  you  state  how  much — or  will  you  state  the  num¬ 
ber  of  bags  that  record  indicates  as  delivered  through 
Seattle  during  March,  1935?  A.  Yes,  12,000  bags. 

Q.  And  will  you  state  what  the  number  was  that  ap¬ 
pears  to  have  been  delivered  through  Portland? 
781  A.  1,000  bags. 

Q.  And  those  were  the  only  deliveries?  A.  Those 
were  the  only  receipts  by  any  of  our  offices  for  account  of 
Insular  up  to  the  end  of  March,  1935,  since  June  the  8th, 
1934. 

Q.  Would  the  monthly  reports  of  the  Seattle  office  show 
whether  that  shipment  was  delivered  during  April  or  not? 
A.  Yes. 

Q.  I  hand  you  a  file  of  papers  purporting  to  be  the 
monthly  reports  of  the  Seattle  office,  and  ask  that  you 
identify  them.  Will  you  state  -whether  those  are  the 
monthly  reports  of  the  Seattle  office?  A.  These  are  the 
monthly  reports  of  the  Seattle  office. 
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Q.  Will  you  examine  the  reports  and  state  whether  they 
show,  or  state  what  they  show  as  to  the  shipments  that 
were  received  at  the  end  of  March,  1935?  A.  The  Seattle 
report  for  March,  1935,  covering  new  crop  sugar  shows 
that  they  received  a  total  of  9135  bags ;  their  invoices  show 
a  total  of  5078  bags. 

Q.  You  mean  by  that  that  out  of  the  nine  thousand  odd 
bags  that  were  received  that  there  were  5,000  sold  during 
the  month?  A.  That  is  right. 

Q.  Does  the  report  show  the  dates  on  which  those  sales 
were  made?  A.  No,  they  don’t. 

Q.  Do  those  reports  distinguish  between  the  old  crop 
and  the  new  crop — those  monthly  reports?  A.  Yes, 
782  they  do.  And  while  they  don’t  show  the  dates  of  sale, 
the  date  of  sale — or  rather,  the  average  date  of  sale 
of  that  sugar  can  be  pretty  closely  ascertained  by  the  “due 
by  average”  due  date.  In  this  case  the  due  date  is  April 
5th,  and  at  that  time  sugar  was  sold  on  seven  day  terms, 
which  to  me  indicates  that  the  average  date  of  delivery  of 
this  sugar  was  March  29th. 

Q.  You  are  now  speaking  of  the  live  thousand  odd  bags 
that  were  delivered  during  the  month  of  March  out  of  this 
new  crop?  A.  That  is  correct. 

Mr.  Halstead:  Will  you  let  the  record  show  that  peti¬ 
tioner  will  offer  in  evidence  these  monthly  reports  identi¬ 
fied  by  Mr.  Netherton  as  part  of  the  testimony  to  be  taken 
by  deposition  in  Seattle. 

Q.  Now,  Mr.  Netherton,  wrill  you  make  a  similar — Will 
you  state  what  these  papers  are?  A.  These  arc  copies  of 
the  monthly  reports  issued  by  the  Portland  office. 

Q.  Will  you  examine  those  reports  and  state  what  they 
show  as  to  the  thousand  bags  which  you  have  testified  were 
received  by  the  Portland  office  in  March,  1935?  A.  These 
reports  show  no  receipts  of  sugar  in  March.  The  April 
report  shows  the  first  receipt  of  sugar  for  that  year. 

Mr.  Halstead:  Will  you  let  the  record  show  that  peti¬ 
tioner  will  offer  the  Portland  monthly  report  in  evidence 
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in  connection  with  depositions  to  be  later  taken  in 
783  this  proceeding. 

Q.  Mr.  Netherton,  was  there  any  portion  of  these 
March  shipments  that  went  to  your  Tacoma  office?  A.  Yes, 
a  portion  of  the  12,000  bags  that  were  shipped  from  Manila 
to  Seattle.  The  bill  of  lading  covering  that  shipment  had 
the  option  of  discharge  at  Tacoma  if  any  was  required 
there. 

Q.  Are  these  the  monthly  reports  of  the  Tacoma  office? 
A.  Yes. 

Q.  Will  you  examine  those  and  state  what  they  show 
about  the  shipment  to  which  you  have  just  referred?  A. 
The  March  report  shows  that  a  total  of  3,542  bags  were 
received  by  Tacoma  during  March,  1935.  The  report  also 
shows  that  of  that  quantity  2,010  bags  were  sold.  The  in¬ 
voices  covering  that  quantity  having  an  average  due  date 
of  April  3rd,  which  would  indicate  that  the  average  date 
of  sale  and  delivery  of  that  sugar  was  seven  days  previous, 
or  March  27th. 

Q.  And  your  statement  is  that  approximately  2,000  bags 
were  delivered  during  the  month  of  March  out  of  this  new 
crop  of  sugar?  A.  2,010. 

Q.  2,010?  A.  Yes. 

Mr.  Halstead:  I  ask  that  the  record  show  that  the  peti¬ 
tioner  will  put  in  evidence  these  monthly  reports  in  the 
Tacoma  office  as  part  of  the  depositions  to  be  hereafter 
taken. 

Petitioner  offers  Mr.  Netherton  for  cross  examina¬ 
tion. 

(Transcript  pp.  784-803  and  pp.  805-810  printed  in  Ap¬ 
pendix  to  Petitioner’s  Brief.) 

S10  By  Mr.  Gambill : 

Q.  Before  we  start — before  we  go  into  that, 
811  at  this  time  will  you  explain  the  arrangement  that 
Balfour,  Guthrie  and  Insular  Sugar  Refining  Cor- 
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poration  liad  with  respect  to  the  advancing  of  a  certain 
amount  of  all  sugar  that  came  into  the  United  States  for 
the  account  of  Balfour,  Guthrie,  or  rather,  for  the  account 
of  Insular?  A.  It  worked  out  in  this  manner:  We  would 
work  backwards  from  the  current  market  price  of  the 
sugar;  from  that  price  we  would  deduct  all  the  charges 
that  we  estimated  we  would  have  to  pay  before  we  could 
obtain  that  market  price,  and  in  that  manner  we  would 
arrive  at  a  price  on  board  ship  Manila.  From  the  resulting 
figure  we  would  deduct  a  margin  of  10  or  15  per  cent,  to 
protect  us  against  the  risk  of  market  declines,  and  the 
balance  would  be  the  amount  per  bag  that  we  would  ad¬ 
vance  to  them  when  the  sugar  was  shipped. 

Q.  Now,  if  I  understand  the  arrangement,  you  would 
first  take  the  market  value  of  sugar  at  San  Francisco  on  a 
particular  time,  and  you  would  deduct  from  that  the  ordi¬ 
nary  or  average  expenses  of  marketing  sugar  in  this  coun¬ 
try?  A.  Correct. 

Q.  And  the  resulting  figure  would  be  still  reduced  by  a 
margin  of  10  per  cent.?  A.  10  or  15  per  cent. 

Q.  In  other  words,  the  value  of  sugar  in  the  United 
States,  less  the  expense  of  marketing  that  sugar  in  the 
United  States,  will  first  be  determined,  and  Insular  Sugar 
Refining  Corporation  would  draw  a  draft  on  Balfour, 
Guthrie  for  85  or  90  per  cent,  of  that  amount  of  an 
812  advancement  on  that  particular  sugar?  A.  That  is 
substantially  correct,  except  in  the  charges  deducted 
there  would  not  be  only  the  market  expenses,  but  the 
freight,  which  would  be  payable  at  destination. 

Q.  The  freight  payable  over  here?  A.  The  freight  pay¬ 
able  over  here. 

Q.  Was  that  the  arrangement  before  the  tax  came  on? 
A.  That  was  the  arrangement  during  our  entire  relation¬ 
ship,  as  I  recall  it. 

Q.  You  have  just  stated,  Mr.  Netherton,  that  Insular 
Sugar  Refining  Corporation  would  draw  a  draft  on  Bal¬ 
four,  Guthrie  for  either  85  or  90  per  cent,  of  the  value  of 
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the  sugar  as  determined  in  the  manner  you  have  just  indi¬ 
cated.  A.  Yes. 

Q.  Now,  what  controlled  whether  the  draft  would  be  for 
85  per  cent,  or  90  per  cent.?  A.  The  factor  that  deter¬ 
mined  the  percentage  of  advance  was  the  attitude  or  the 
policy  of  the  bank  through  whom  we  obtained  the  funds  to 
finance  the  sugar,  and  they  insisted  that  if  the  sugar  was 
sold  or  if  not  sold  then  hedged,  they  would  advance  us  90 
per  cent,  of  the  value.  If  it  was  unsold  or  unhedged,  they 
■would  only  advance  85  per  cent,  of  the  value. 

Q.  Do  you  know  now  without  making  a  search  of  the 
records  whether  or  not  there  was  any  instance  in  which  the 
sugar  was  not  hedged,  and  against  which  the  85  per  cent, 
was  applied  rather  than  the  90? 

Mr.  Halstead:  Will  you  read  the  question,  please? 

813  (Pending  question  read  by  reporter. 

A.  "Wherever  the  sugar  was  not  hedged,  as  a  general 
rule  there  was  always  85  per  cent,  applied  instead  of  90 
per  cent. 

By  Mr.  Gambil: 

Q.  Is  it  true  that  the  invoices  that  Insular  forwarded  to 
Balfour,  Guthrie  will  show  whether  or  not  the  85  per  cent, 
basis  was  used  or  whether  the  90  per  cent,  basis  was  used? 
A.  We  never  paid  much  attention  to  invoices,  but  from 
what  I  can  see,  I  don’t  think  they  show  which  basis  was 
used. 

Q.  They  do  show  the  amount  that  was  drawn,  that  is 
true?  A.  That  is  true. 

Q.  Now,  they  show  the  market  value  of  the  sugar  F.O.B. 
Manila,  is  that  right?  A.  I  wouldn’t  know.  They  have 
got  a  valuation  up  here  that  I  never  even  looked  at,  be¬ 
cause  we  are  interested  only  in  the  amount  that  they  draw 
on  us. 


Cross  Examination  (Resumed) 

By  Mr.  Gambil: 

Q.  Mr.  Netherton,  in  further  reference  to  the  entries  in 
the  general  ledger  account  which  was  introduced  as  Peti¬ 
tioner’s  Exhibit  No.  10,  will  you  please  state 
S19  whether  or  not  these  ledger  accounts  cover  the  ac¬ 
counts  of  all  the  branches  of  Balfour,  Guthrie  with 
Insular?  A.  Yes,  thev  do. 

Q.  And  they  cover  all  transactions  relating  to  sugar  be¬ 
tween  the  parties?  A.  Everything  relating  to  refined  sugar 
with  the  Insular  Sugar  Refining  Corporation. 

Q.  I  see  on  the  exhibit  or  on  the  ledger  sheets  a  notation 
like  this,  for  example,  “Seattle  C/N.”  What  does  that 
mean?  A.  That  means  a  credit  note  in  our  Seattle  office  at 
the  end  of  a  particular  month  covering  the  net  proceeds; 
that  is,  the  invoices  less  charges,  less  selling  commissions 
on  sugar  sold  by  them  during  that  month. 

Q.  Did  that  mean  in  effect  that  the  branch  office  had  re¬ 
ported  the  net  amount  realized  from  sales  of  sugar  during 
that  month  to  the  San  Francisco  office?  A.  Yes.  They  not 
only  reported  it,  but  there  was  an  actual  transfer  of  funds 
made  on  our  books. 

Q.  Now,  I  notice  in  different  places  on  the  sheets  state¬ 
ments  like  this,  “Sales,”  so  many  bags  in  the  column 
headed  “Description.”  What  was  the  significance  of  that? 
A.  Those  referred  to  the  sales  made  at  San  Francisco. 

Q.  Did  that  represent  the  number  of  bags  sold  during  the 
particular  period  at  San  Francisco?  A.  Yes,  that  repre¬ 
sented  the  number  of  bags  invoiced  out  by  us  during  the 
months  to  which  the  entry  refers. 

820  Q.  At  the  San  Francisco  office?  A.  At  the  San 
Francisco  office. 

Q.  And  those  statements  with  respect  to  the  amount  of 
business  at  other  offices,  they  do  not  show  the  number  of 
bags;  the  ledger  sheet  would  only  show  the  net  amount 
transferred,  is  that  right?  A.  Yes,  those  entries  showed 
only  the  net  proceeds,  but  not  the  number  of  bags. 
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Q.  I  see  statements  like  this:  “Payment  to  Insular 
Sugar.”  Does  that  show  actual  transfer  to  Insular  Sugar, 
Philippine  Islands?  A.  I  can  tell  better  if  I  take  a  look  at 
it.  (Document  handed  to  witness.)  Those  entries  refer  to 
payment  made  by  us  to  the  San  Francisco  bank  in  order  to 
meet  one  of  the  Insular  Sugar  Refining  Corporation’s  drafts 
when  it  fell  due. 

Q.  I  see  certain  payments  to  International  Suchar.  Do 
they  represent  in  effect  a  payment  to  Insular?  A.  Yes,  those 
were  the  accumulated  margins  of  10  per  cent,  or  13  per  cent., 
as  the  case  might  be,  resulting  from  the  sales  of  sugar, 
which  margins  were  due  to  Insular  Sugar  Refining  Cor¬ 
poration,  but  which  on  their  instructions  we  would  remit 
from  time  to  time  to  International  Suchar  Corporation. 

Q.  I  notice  other  items  showing  payment  to  Refined 
Syrups.  Were  remittances  made  to  Relined  Syrups  at  dif¬ 
ferent  intervals?  A.  Yes.  Very  infrequently,  as  I  recall 
it,  Insular  Sugar  Refining  Corporation  would  instruct  us  to 
make  remittances  to  Refined  Syrups,  which  remittances 
would  be  amounts  due  to  Insular  by  reason  of  these  accumu¬ 
lated  margins. 

821  Q.  I  notice  other  notations  of  a  payment  to  Irving 
Trust  Company.  What  happened  to  the  funds  trans¬ 
ferred  to  Irving  Trust  Company A.  Well,  those  were  in 
effect  remittances  to  International  Suchar  Corporation, 
whose  bank  was  the  Irving  Trust  Company;  and,  as  I  recall 
it,  from  time  to  time  the  girl  wlio  posted  the  entries  would 
use  her  own  discretion  as  to  whether  she  showed  it  as  an 
item  of  payment  to  International  Suchar  Corporation  or  a 
payment  to  the  Irving  Trust  Company. 

Q.  In  any  event,  it  means  the  same  thing?  A.  Yes. 

Q.  Were  any  funds  actually  transferred  from  Balfour, 
Guthrie  &  Company  to  the  Philippine  Islands  other  than  the 
funds  advanced  to  take  care  of  drafts?  A.  We  may  have 
made  telegraphic  transfers  to  Insular  Sugar  Refining  Cor¬ 
poration  at  some  time  during  the  period  of  our  relation¬ 
ship,  instead  of  sending  the  accumulated  margins  in  to  the 
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International  Suchar  Corporation;  but  I  believe  that  those 
transfers  were  very  infrequent. 

Q.  I  notice  in  the  ledger  account  for  the  year  1935,  the 
month  of  May,  this  notation,  “Payment  Insular  Sugar  Re¬ 
fining  Corporation,  $50,000.00.”  Did  that  mean  that  that 
was  placed  in  the  bank  to  Insular’s  credit  here  in  order  to 
meet  the  drafts  that  had  been  drawn  by  Insular?  A.  I  am 
not  certain  with  respect  to  that  particular  entry;  but  I  am 
certain  it  would  be  either  funds  to  meet  a  draft,  or  it  may 
have  been  one  of  those  infrequent  instances  when  we  trans¬ 
mitted  funds  to  Manila. 

S22  Q.  May  I  refresh  your  recollection  by  another 
notation  on  May  10th,  1935,  “Cable  trans — Insular 
Sugar  Corporation.”  Does  that  clarify  the  matter?  A. 
Could  you  give  me  the  amount  ? 

Q.  $25,020.S4.  A.  Yes,  that  was,  according  to  the  best 
of  my  recollection,  a  payment  to  meet  a  draft.  It  is  desig¬ 
nated  as  a  cable  transfer,  because  Insular  Sugar  Refining 
Corporation  drew  on  us  from  time  to  time  at  various 
usances.  Where  they  drew  for  immediate  payment,  the  pay¬ 
ment  had  to  be  made  by  a  cable  transfer,  which  is,  in  effect, 
the  same  as  a  draft  drawn  against  a  shipment  of  sugar. 

Q.  The  usual  run  of  drafts  would  be  presented  at  the 
bank  here  in  the  United  States,  is  that  true?  A.  That  isn’t 
technically  correct.  The  bank  in  the  United  States  would 
arrange  to  have  established  in  a  bank  in  Manila  an  irrevoc¬ 
able  letter  of  credit,  and  the  drafts  were  drawn  against  that 
letter  of  credit.  In  other  words,  the  draft  itself  did  not 
come  to  this  country.  The  draft  was  drawn  against  a 
letter  of  credit  established  in  Manila. 

Q.  Now,  these  ledger  accounts  introduced  in  evidence  as 
Petitioner’s  Exhibit  10  are  confined  to  the  sale  of  Balfour, 
Guthrie  &  Company  of  refined  sugar  in  the  United  States, 
as  far  as  Insular  Sugar  Refining  Corporation  is  concerned? 
A.  Yes.  That  is,  to  the  best  of  my  knowledge. 

Mr.  Gambil:  That  is  all. 
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823  Redirect  Examination 

By  Mr.  Halstead : 

Q.  Mr.  Netherton,  in  your  cross  examniation  you  stated, 
as  I  recall  it,  that  the  prices  charged  by  Balfour,  Guthrie  & 
Company  were  very  largely  determined  by  the  prices  fixed 
by  your  competitors,  except  in  a  few  special  cases.  Will  you 
state  what  sort  of  cases  you  referred  to  by  the  term  “special 
cases”?  A.  I  have  in  mind  particularly  a  transaction  engi¬ 
neered  by  International  Suchar  Corporation  with  the  Gen¬ 
eral  Foods  Corporation  at  a  special  price,  which  resulted  in 
some  saving  to  the  buyers  under  our  usual  prices  covering 
sugar  at  that  time. 

Q.  In  other  words,  that  special  case  was  a  case  in  which 
you  were  selling  at  a  price  less  than  you  normally  would 
have  sold  if  you  were  gauging  your  prices  entirely  by  the 
prices  charged  by  your  competitors,  is  that  correct?  A. 
That  is  correct. 

Q.  Were  there  any  cases  where  you  would  sell  your  sugar 
at  higher  prices  than  those  which  would  have  been  fixed  if 
you  only  had  in  mind  the  prices  of  your  competitors?  A. 
No,  I  do  not  think  there  were  anv  instances  like  that. 

7  v 

Q.  In  other  words,  the  special  cases  to  which  you  refer 
were  cases  where  for  some  reason  you  were  selling  at  a 
slightly  lower  price  than  usual?  A.  Yes. 

Q.  Under  your  ordinary  system  of  determining  your 
prices  to  which  you  have  testified?  A.  That  is  right. 

824  Q.  In  your  cross  examination  yesterday  you  also 
testified  to  the  fact  that  you  raised  your  price  on 

June  8th,  1934,  or  after  June  8tli,  1934,  to  the  extent  of  55 
cents  because  the  prices  charged  by  your  competitors  were 
raised  approximately  that  amount.  Will  you  state  from 
your  knowledge  of  the  price  variations  and  your  knowledge 
of  the  sugar  market  here  on  the  Pacific  Coast  whether  you 
could  have  sold  sugar  at  55  cents  more  than  the  price  at 
which  you  had  been  selling  on  June  7th  and  prior  thereto 
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if  your  competitors  had  not  raised  their  prices  to  that 
extent  on  June  8th? 

Mr.  Gambil:  We  object  to  that  as  asking  for  a  conclu¬ 
sion. 


Bv  Mr.  Halstead: 

Q.  Go  ahead  and  answer.  A.  We  would  still  be  holding 
the  sugar.  In  other  words,  we  definitely  would  not  have 
been  able  to  sell  one  bag  of  sugar  under  those  circum¬ 
stances. 

Q.  Looking  at  the  matter  from  the  other  standpoint,  Mr. 
Netherton,  if  you  made  a  practice,  or  if  Balfour,  Guthrie 
made  a  practice  of  consistently  underselling  the  prices  of 
your  competitors  to  an  extent  such  as  55  cents,  what  would 
be  the  effect  on  your  sales,  in  your  opinion?  A.  We  prob¬ 
ably  would  have  sold  out  our  entire  stocks  of  sugar  within 
a  very  short  time. 

Q.  Would  it  have  been  possible  for  Balfour,  Guthrie  & 
Company — irrespective  of  any  consideration  of  tax,  would 
it  have  been  possible  for  Balfour,  Guthrie  &  Company  dur¬ 
ing  any  of  this  period  to  have  adopted  a  policy  of  under¬ 
selling  your  competitors  to  the  extent  of  55  cents  a 
825  bag?  A.  I  am  quite  certain  that  it  would  not  have 
been  possible  for  us  to  do  that,  because  we  would  be 

controlled  in  a  matter  of  that  kind  bv  International  Suchar 

* 

Corporation;  and  I  am  certain  they  wouldn’t  have  wished 
us  to  discount  the  market  by  such  a  large  amount. 

Q.  Would  such  an  underselling  of  the  market  or  of  your 
competitors’  prices  have  brought  retaliation  from  your 
competitors?  A.  Most  certainly. 

Q.  Mr.  Netherton,  you  testified  that  at  the  time  these 
taxes  were  in  effect — or,  as  I  recall  your  testimony,  during 
the  period  beginning  in  the  summer  of  1934,  and  running 
through  1935,  the  terms  “compensating  tax,”  “processing 
tax”  and  “floor  stock  tax”  may  have  been  confused  in 
some  of  the  records  and  correspondence;  and  specifically 
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tho  term  “compensating  tax”  may  have  been  used  in  re¬ 
ferring  to  some  tax  that  was  not  a  compensating  tax? 
A.  That  is  true. 

Q.  Do  you  know  the  difference  now,  Mr.  Netherton,  be¬ 
tween  compensating  tax,  processing  tax  and  a  floor  stock 
tax?  A.  Yes. 

Q.  Are  you  able  to  refer  to  any  instance  in  which  you 
know  as  a  fact  that  the  words  “compensating  tax”  have 
been  used  to  refer  to  a  floor  stock  tax?  A.  There  are  a 
number  of  instances.  In  fact,  there  are  so  many  that  I 
believe  I  have  lost  sight  of  any  specific  one,  unless  I  refresh 
my  memory  by  looking  through  correspondence  and  con¬ 
tracts  existing  during  the  period. 

826  Q.  Do  you  recall  any  instance  in  which  the  Col¬ 
lector  of  Internal  Revenue  attempted  to  assess  a 
compensating  tax  against  Insulas  sugar?  A.  Yes. 

Q.  Will  you  state  or  describe  that  incident?  A.  On  June 
8th,  1934,  we  had  a  large  quantity  of  sugar  held  on  board 
two  vessels  at  Seattle  and  Tacoma.  The  sugar  on  those 
vessels  had  been  entered  and  cleared  through  customs, 
and  a  permit  issued  by  the  customs  prior  to  June  8th,  1934. 
In  consequence  of  that,  we  included  the  sugar  on  those 
sheets  as  part  of  our  floor  stocks  inventory  on  June  8th, 
1934.  The  reason  the  sugar  was  still  on  the  ships,  although 
it  had  been,  from  a  customs  standpoint,  imported  into  this 
country,  was  because  there  was  a  maritime  strike  on 
the  Pacific  Coast  at  that  time;  and  the  sugar  was  not 
actually  discharged  from  the  ships  until  July  or  August, 
1934.  On  discharge,  the  Tacoma  Collector  of  Internal 
Revenue  insisted  that  the  sugar  was  subject  to  import  com¬ 
pensating  tax;  and  after  a  squabble  between  the  Tacoma 
Collector  and  the  Collector  at  San  Francisco,  we  made 
payment  of  tax  without  knowing  whether  it  was  to  be  con¬ 
sidered  as  floor  stock  tax  or  import  compensating  tax. 

Q.  Now,  Mr.  Netherton,  will  you  state  whether  you  recall 
that  Balfour,  Guthrie  ever  paid  a  compensating  tax  on  any 
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raw  sugar  which  originated  in  or  which  came  from 

827  Insular?  A.  We  paid  some  sort  of  a  tax  on  some 
raw  sugar  that  came  in. 

Q.  But  your  recollection  is  hazy  as  to  what  sort  of  a 
tax  it  was?  A.  Yes. 

Q.  Mr.  Netherton,  you  have  described  in  general  the 
method  by  which  Balfour,  Guthrie  made  advances  to  In¬ 
sular  for  the  account  of  this  sugar  shipped  to  the  United 
States.  As  I  understand  your  testimony,  it  is  that  Balfour 
would  allow  Insular  to  draw  moneys  on  account  of  these 
sugars  up  to  a  limit  which  you  have  explained  in  your  testi¬ 
mony.  Will  you  state  whether  those  advances  were  made 
only  through  the  medium  of  a  draft  drawn  by  Insular  in 
the  Philippine  Islands  and  discounted  at  some  bank  in 
the  Philippine  Islands,  and  through  that  channel  eventu¬ 
ally  finding  its  way  to  Balfour,  Guthrie,  or  being  charged 
against  funds  of  Balfour,  Guthrie  by  means  of  a  letter  of 
credit  or  otherwise?  A.  That  is  the  way  in  which  these 
advances  were  arranged. 

Q.  In  other  words,  do  I  understand  you  to  mean  that 
Insular  never  received  any  money  direct  from  Balfour, 
Guthrie,  or  through  any  other  channel?  A.  The  only 
moneys  Insular  Sugar  Refining  Corporation  received  from 
us  were  payments  on  drafts  that  I  have  testified  about,  and 
possibly  on  infrequent  occasions  these  accumulated  mar¬ 
gins. 

Q.  Well,  haven’t  you  testified,  and  doesn’t  Petitioner’s 
Exhibit  10  show  that  from  time  to  time  moneys  were 

828  paid  to  International  Suchar  for  the  account  of  In¬ 
sular?  A.  That  is  true. 

Q.  To  put  the  question  in  another  way,  Mr.  Netherton: 
If  all  the  drafts  drawn  by  Insular  and  attached  to  docu¬ 
ments  and  discounted  in  the  Philippine  Islands  were 
totaled,  would  that  total  equal  all  the  moneys  which  In¬ 
sular  had  received  on  account  of  the  sugar  sold  by  Bal¬ 
four,  Guthrie?  A.  Yes.  All  the  money  they  received  on 
account. 
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Q.  Every  cent  that  Insular  got,  it  got  by  means  of  a  draft 
drawn  in  the  Philippine  Islands,  and  discounted  in  a 
Philippine  bank,  with  documents  attached?  A.  That  is 
correct,  with  the  exception — 

Q.  No,  I  am  not  asking  you  for  exceptions.  I  am  trying 
to  make  clear  what  the  facts  are.  Did  Insular  obtain  all 
the  moneys  for  sugar  by  drawing  drafts  and  attaching  the 
documents  to  it — such  documents  as  have  been  put  in  evi¬ 
dence — so-called  invoices — and  discounting  them  in  the 
Philippine  Islands,  or  was  that  only  a  part  of  the  way  in 
which  it  received  funds  from  the  proceeds  of  its  sugar? 
A.  So  far  as  I  know,  that  was  the  only  way  in  which  they 
received  funds  from  the  proceeds  of  the  sale  of  the  sugar 
in  advance. 

Q.  I  don’t  want  to  seem  to  impeach  your  testimony,  Mr. 
Netherton;  but  I  am  just  trying  to  make  a  point  clear: 
You  have  testified  that  they  sometimes  got  the  so-called 
margins  by  direct  draft  transmitted  to  Manila,  and 
829  that  they  also  received — and  also  some  of  the  pro¬ 
ceeds  were  paid  to  the  International  for  their  ac¬ 
count?  A.  That  is  true. 

Q.  Now,  how  do  you  reconcile  that  with  the  statement 
that  they  got  the  entire  proceeds  of  the  sugar  by  drawing 
drafts  and  discounting  them  in  the  Philippine  Islands?  A. 
I  think,  Mr.  Halstead,  if  you  will  read  my  statement,  my 
statement  was  to  the  effect  that  these  drafts  were  the  only 
means  by  which  they  received  moneys  on  account  of  the 
sugar  prior  to  the  sale  of  the  sugar. 

Q.  That  is  what  I  wanted  to  make  clear.  In  other  words, 
the  drafts  were  used  as  a  method  of  obtaining  advances? 
A.  That  is  true. 

Q.  But  the  proceeds  of  the  sugar  were  transmitted  at 
such  times  as  was  convenient  or  was  agreed  upon  by  the 
parties  in  different  methods — the  proceeds  of  the  sugar  in 
excess  of  these  advances?  A.  Yes,  that  is  true. 

Q.  Now,  Mr.  Netherton,  I  hand  you  a  group  of  sheets 
entitled  “Monthly  computation  of  Insular  Sugar  Refining 


Corporation’s  equity  in  refined  sugar.”  Will  you  examine 
those  and  state  what  they  are,  and  for  what  purpose  they 
were  used?  A.  These  are  copies  of  statements  that  we 
issued  monthly  of  Insular  Sugar  Refining  Corporation  for 
the  purpose  of  determining  whether  the  sugar  that  we  had 
in  our  possession  or  on  which  title  had  passed  to  us,  was 
sufficient  security  for  the  advances  that  we  had 

830  made  to  them  or  any  other  money  that  they  might 
owe  to  us. 

Q.  Mr.  Netherton,  if  in  any  instance  those  statements 
showed  that  Insular  had  drawn  more  than  the  agreement 
between  Insular  and  Balfour  and  International  Suchar 
authorized,  would  that  have  been  called  to  the  attention  of 
Insular,  and  a  request  made  for  additional  security?  A. 
In  general,  yes. 

Q.  On  the  other  hand,  if  Insular  had  not  drawn  to  the 
full  extent  of  its  equity,  would  that  have  been  the  basis  for 
the  granting  of  an  additional  advance,  or  the  paying  of  an 
additional  amount  to  Insular  or  International  Suchar?  A. 
Yes,  it  would  have  been. 

Q.  Do  those  statements  show  only  the  sugar  that  has 
been  sold,  or  do  they  also  show  sugar  that  was  held  by 
Balfour  for  the  account  of  Insular?  A.  They  showed  both. 

Q.  And  the  sugar  that  is  unsold  and  is  listed  on  there 
as  security  for  the  advances  is  listed  at  what  price,  in 
general?  A.  It  is  listed  at  the  current  market  price  on 
the  day  when  the  statement  was  dated.  Now,  we  were 
speaking  about  unsold  sugar;  the  sold  sugar  was  figured 
at  the  price  at  which  it  was  sold. 

Q.  Mr.  Netherton,  I  want  to  ask  you  again  whether  you 
are  perfectly  sure  after  your  testimony  about  these  equity 
statements,  whether  the  sale  basis  for  advances  made  to 
Insular  were  the  so-called  invoices  and  documents 

831  attached  to  the  drafts  drawn  by  Insular  in  the 
Philippine  Islands?  A.  Do  you  mean  the  basis  for 

the  amount  of  the  advance? 
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Q.  Yes.  A.  Well,  they  didn’t  form  any  basis  at  all  for 
their  drawings. 

Q.  Will  you  explain  your  answer?  A.  I  mean  that  the 
basis  of  drawing  was  fixed  by  the  market  price  in  this  coun¬ 
try  at  the  time  we  established  a  letter  of  credit,  less  all 
charges  that  we  could  estimate  we  would  have  to  pay 
before  securing  that  market  price,  less  a  margin  for 
security. 

Q.  Will  you  take  a  specific  case,  a  hypothetical  case,  if 
you  please,  of  a  shipment  of  sugar  which  Insular  has  made 
in  the  Philippine  Islands,  and  state  the  various  steps  by 
which  the  money  would  be  obtained  on  that  shipment  by 
Insular;  and  hovr  the  amount  of  the  drawing  would  be 
determined?  A.  Knowing  that  Insular  would  be  making  a 
shipment  at  a  certain  time,  we  would  arrange  to  have  a 
letter  of  credit  available  in  a  Manila  bank  ready  for  their 
use  at  the  time  they  made  the  shipment,  and  had  the  docu¬ 
ments  and  drafts  ready. 

Q.  Just  to  make  it  clear,  Mr.  Netherton:  Take  a  typical 
shipment  of  sugar  of  a  certain  number  of  bags.  Would  100 
bags  be  a  typical  shipment?  A.  I  would  say  10,000  to 
20,000  bags  would  be  more  of  a  typical  shipment. 

Q.  Assume  a  shipment  of  20,000  bags.  As  I 
832  understand  your  answer  to  the  previous  question, 
Balfour,  Guthrie,  having  been  advised  that  Insular 
was  about  to  ship  20,000  bags  from  the  Philippine  Islands, 
would  arrange  a  letter  of  credit  with  some  local  banking 
institution  in  Manila  by  which  Insular  could  obtain  money 
on  that  shipment.  Now,  wrould  you  state  how  the  amount 
of  what  they  w^ere  to  obtain,  so  far  as  Balfour,  Guthrie  is 
concerned,  would  be  determined.  Assume  an  arbitrary 
price  for  the  sugar,  and  then  give  us  the  figures.  A.  All 
right.  I  will  have  to  make  a  short  calculation,  if  you  will 
let  me.  Let  us  suppose  that  the  price  of  sugar — that  is, 
the  price  at  which  we  expect  to  sell  the  sugar,  the  sugar 
that  is  being  shipped — 

Q.  Yes,  this  20,000  bags.  A.  Yes,  these  20,000  bags  is 
$o.00  a  bag. 
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Q.  That  price  is  what  price?  I  mean,  is  that  a  Philip¬ 
pine  price,  is  it  a  price  in  the  United  States,  or  is  it  a 
purely  arbitrary  price?  A.  That  is  the  estimated  gross 
price  per  bag  at  which  we  believe  we  can  sell  that  sugar 
in  the  Pacific  Coast  markets. 

Q.  All  right.  Now,  proceed  with  your  answer.  A.  Now, 
that  gross  price  is  subject  to  a  two  per  cent,  discount; 
so  you  take  off  10  cents  from  your  gross  price  of  $5.00, 
arriving  at  a  net  average  Pacific  Coast  price  to  the  buyer 
i  of  $4.90.  Before  we  can  receive  that  price  from  the  buyer, 
we  have  to  pay  certain  charges  from  the  time  the 
S33  ship  leaves  Manila  until  the  sugar  is  eventually 
delivered  to  the  buyer.  Those  charges  consist  of 
freight,  insurance,  landing  charges,  storage  and  other 
items.  Now,  those  charges  vary  from  time  to  time;  but  we 
will  suppose  that  the  total  of  these  charges  is,  say,  60 
!  cents  a  bag.  We  take  those  60  cents  off  the  $4.90,  and  we 
i  arrive  at  a  price  of  $4.30  F.O.B.  ship  from  Manila.  Now, 
i  we  consider  that  that  is  the  eventual  F.O.B.  Manila  return 
per  bag  of  those  20,000  bags  of  sugar. 

Q.  That  would  make  the  total  shipment  of  the  20,000 
bags  worth  at  Manila  how  much?  A.  That  would  make  the 
total  shipment  of  20,000  bags  worth  $S6, 000.00  F.O.B. 
i  Manila.  Now,  from  that  figure  it  would  be  necessary  for 
us  to  deduct  a  certain  percentage  for  the  reason  that  the 
bank  in  San  Francisco  through  whom  we  arranged  for  the 
financing  would  only  advance  to  us  a  certain  portion  of 
the  estimated  value  of  the  sugar.  That  proportion  was 
arrived  at  by  deducting  a  margin  of  either  10  per  cent,  or 
15  per  cent,  from  the  landed  sales  price.  The  net  landed 
price  in  this  case  is  $4.90.  On  the  10  per  cent,  basis,  we 
would  deduct  49  cents  from  the  figure  of  $4.30,  which  would 
leave  a  figure  of  $3.81  a  bag.  We  would  arrange  for  a 
I  letter  of  credit  at  the  rate  of  $3.S1  per  bag,  in  the  total 
!  amount  of  $76,200.00.  That  letter  of  credit  would  be  estab¬ 
lished  in  a  Manila  bank  through  the  facilities  of  the  San 


Francisco  bank;  and  it  would  permit  the  Insular 

834  Sugar  Refining  Corporation  to  draw  on  us  for  $76,- 
200.00  provided  they  presented  to  the  bank  in  Manila 

a  full  set  of  shipping  documents  and  their  invoice  and 
draft. 

Q.  Mr.  Xetherton,  in  this  practice  of  drawing  against 
that  letter  of  credit,  in  your  experience  were  there  ever 
any  requirements  imposed  upon  Balfour,  or  agreed  to  by 
Balfour,  with  either  International  Suchar  Corporation  on 
behalf  of  Insular,  or  directly  with  Insular  Sugar  Refining 
Corporation  itself,  requiring  that  there  be  attached  to  the 
draft  a  document  in  the  nature  of  an  invoice  listing  the 
price  or  value  of  the  sugar  on  which  the  credit  was  com¬ 
puted?  A.  No. 

Q.  A  number  of  such  documents  have  been  offered  in 
evidence  in  your  direct  testimony  on  behalf  of  the  respond¬ 
ent;  and  in  order  that  this  portion  of  the  testimony  may  be 
clear  to  anyone  reading  it,  1  would  like  to  ask  you  whether 
these  printed  documents  forming  a  part  of  your  file  de¬ 
scribed  as  invoices  at  the  top  are  the  result  of  any  require¬ 
ment  made  by  Balfour,  Guthrie  or  any  agreement  between 
the  parties  involved,  or  whether  they  had  anything  what¬ 
soever  to  do  with  this  matter  of  Balfour,  Guthrie’s  advance 
in  money  on  sugar  shipments  to  Insular?  A.  Those  in¬ 
voices  were  not  required  by  us.  There  was  no  agreement 
between  Insular  and  us  that  they  should  be  sent  to  us; 
and  they  had  no  connection  whatever  in  regard  to  our 
advancing  money  to  them  except  in  a  matter  that  I  would 
like  to  explain. 

Q.  All  right.  Proceed  with  your  explanation. 

835  A.  No  bank  will  accept  a  draft  and  pay  money  on  a 
draft  unless  the  draft  is  supported  by  certain  docu¬ 
ments.  It  is  a  traditional  banking  requirement  that  in 
order  for  Insular  to  be  able  to  collect  money  under  the 
letters  of  credit  that  we  had  established,  it  was  necessary 
for  them  to  furnish  the  bank  with  a  statement  covering  in 
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general  the  nature  of  the  shipment,  the  amount  of  the  ship¬ 
ment  and  the  amount  which  they  wished  to  draw. 

Q.  Now,  Mr.  Netherton,  will  you  state,  if  you  know, 
whether  the  Insular  was  in  the  habit  of  presenting  these 
drafts  with  documents  attached  direct  to  the  party  to  whom 
the  letter  of  credit  had  been  directed,  or  did  they  from  time 
to  time  discount  the  drafts  at  various  banks  in  Manila,  if 
you  know?  A.  I  will  try  to  answer  the  first  part  of  your 
question  first:  It  is  my  understanding  that  they  would 
take  the  documents  and  draft  to  the  bank  in  which  the  letter 
of  credit  was  established,  and  present  the  draft  to  that 
bank  for  payment. 

Q.  Was  that  a  set  practice  or  not?  A.  They  would 
usually  draw  at  a  fairly  long  period.  By  that,  I  mean  a 
draft  they  would  draw  against  a  letter  of  credit  would 
not  be  due  for  60  days  after  the  date  of  presentation.  In 
other  words,  they  couldn’t  collect  the  face  amount  of  the 
draft,  for  60  days  after  presentation. 

Q.  In  the  meantime,  what  would  happen  to  the  docu¬ 
ments,  or  what  would  happen  to  the  money  that  they 
S36  were  seeking  to  obtain  on  the  sugar?  A.  The  bank 
would  accept  the  draft,  thereby  guaranteeing  pay¬ 
ment  by  the  bank  of  the  face  amount  of  the  draft  at  the 
end  of  60  days;  and  the  bank  would  then  send  the  docu¬ 
ments,  together  with  an  advice  of  their  having  accepted 
the  draft,  to  the  bank  in  San  Francisco  through  whom  the 
arrangements  had  been  made. 

Q.  Now,  in  accepting  the  draft  and  the  documents,  and 
forwarding  them  to  San  Francisco,  would  the  bank  be  in  a 
position  to  make  any  requirements  of  its  own  as  to  the 
form  of  documents  and  the  completeness  of  the  detail 
required  before  they  would  accept  these  drafts?  A.  Oh, 
yes,  the  bank  had  to  make  certain  that  the  documents  were 
what  they  purported  to  be;  that  they  were  in  due  form; 
and  that  there  was  a  complete  set  of  shipping  documents. 

Q.  Under  your  arrangement  with  your  local  bank,  and 
with  Insular,  if  forged  or  otherwise  defective  documents 
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had  been  filed  and  the  money  had  been  advanced  by  the 
bank  in  Manila,  would  Balfour,  Guthrie  have  been  liable 
to  pay  the  draft  on  presentation? 

Mr.  Gambil:  We  object  to  that  as — 

A.  I  am  not  sure  as  to  the — 

Mr.  Gambil:  We  object  to  that  as  asking  for  his  conclu¬ 
sion  on  a  matter  which  he  has  not  shown  himself  competent 
to  answer. 

Mr.  Halstead:  I  withdraw  the  question. 

Q.  As  I  understand  your  testimony,  Mr.  Nether- 
837  ton,  you  state  that  once  a  draft  has  been  accepted, 
that  then  Insular  may  take  steps  to  obtain  the  money 
immediately?  A.  A  draft  is  a  piece  of  negotiable  paper; 
and  it  is  always  possible  to  collect  money  on  a  draft  before 
its  maturity  date. 

Q.  Well,  now,  if  they  discounted  and  accepted  the  draft, 
it  would  be  without  the  documents  attached,  is  that  cor¬ 
rect.  A.  Yes. 

Q.  The  documents  would  have  been  already  received  and 
transmitted  by  the  receiver  of  the  draft?  A.  Yes.  The 
bank’s  stamp  on  accepting  them  on  the  draft  would  be 
proof  to  any  interested  party  that  everything  was  in 
order,  whether  the  documents  were  at  that  time  attached 
to  the  draft  or  not. 

Q.  But  in  discounting  the  draft,  would  Insular  neces¬ 
sarily  obtain  the  full  amount  of  money  as  shown  on  the 
draft  as  accepted?  A.  No.  By  using  the  term  “dis¬ 
counted,”  it  indicates  that  they  did  not  receive  the  full 
face  value  of  the  draft. 

Q.  Now,  Mr.  Netherton,  on  these  various  invoices  and 
sheets  that  you  were  asked  about  issued  by  Insular  in  con¬ 
nection  with  these  shipments  from  the  Philippine  Islands, 
and  directed  to  Balfour,  Guthrie,  there  appears  an  item 
called  the  “F.A.S.”  price.  Now,  will  you  state  what  in 
general  the  F.A.S.  price  at  Manila  would  be?  What  is  the 
meaning  of  that  term?  A.  “F.A.S.”  means  “free  along¬ 
side  ship.” 
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838  Q.  Is  that  substantially  the  same  as  F.  0.  B.?  A. 
Yes. 

Q.  Are  you  able  to  state  from  the  examination  which 
you  have  made  of  these  so-called  invoices  from  Insular 
to  Balfour  as  to  whether  or  not  these  items  labeled 
“F.A.S.”  price  actually  represent  a  Manila  price  for  the 
sugar? 

Mr.  Maiden:  I  object  to  that  question.  As  I  recall,  the 
witness  testified  this  morning  that  he  didn’t  know  what  the 
F.A.S.  price  in  Manila  per  100  bags  meant,  or  what  it  was 
based  upon,  or  how  it  was  arrived  at. 

A.  No,  I  can’t  tell. 

By  Mr.  Halstead: 

Q.  Are  you  able  to  state  whether  that  represented  the 
result  of  the  computation  upon  which  Balfour  based  the 
advances  made  from  time  to  time  to  Insular  Sugar  Refining 
Corporation?  A.  No,  I  cannot. 

Q.  You  don’t  know  whether  that  F.A.S.  price  is  the 
same  price  as  you  have  referred  to  in  your  computation? 
A.  No,  I  don’t  know  that. 

Q.  Is  there  any  way  by  examining  one  of  these  invoices 
that  you  could  determine  that,  Mr.  Netherton,  from  the 
evidence  in  the  record?  A.  It  will  take  a  lot  of  figuring. 

Q.  Do  you  know  this,  Mr.  Netherton,  whether  it  was 
customary  for  you  to  advise  Insular  of  these  prices  oil 
which  the  advancements  were  computed?  A.  Frequently 
we  %vould  write  letters  and  start  with  the  sales  price  in 
this  country,  or  the  estimated  sales  price,  and  work  it 
back;  and  that  was  done  purely  for  their  information; 
and  we  would  send  such  letters  to  them  frequently 

839  quite  a  while  after  the  letters  of  credit  had  been 
issued. 

Q.  But  you  have  testified  that  so  far  as  you  know  these 
figures  had  no  relation  whatsoever  to  the  amount  advanced 
on  the  sugar?  A.  So  far  as  I  know. 
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Q.  And  would  you  in  your  connection  with  this  account 
be  likely  to  say  that  was  the  method  by  which  the  ad¬ 
vances  were  computed?  A.  Well,  frankly,  I  did  not  make 
any  examination  of  those  invoices  at  all,  because  we  weren’t 
interested  in  that  particular  document  that  they  sent  along. 
There  may  have  been  some  relation;  but  I  never  took  the 
trouble  to  find  out. 

Q.  Now,  Mr.  Netherton,  you  have  made  a  reference  in 
your  testimony,  or  there  was  a  reference  in  other  testi¬ 
mony  in  the  record  in  this  case  to  certain  sales  of  raw 
sugar.  Will  you  state  whether  Balfour,  Guthrie  sold  raw 
sugar  for  Insular  during  this  period?  That  is,  from  Sep¬ 
tember  12th,  1932,  to  July  31st,  1936?  A.  Yes,  we  made 
some  sales  of  raw  sugar  for  their  account. 

Q.  Were  those  sales  of  raw  sugar  included  in  the  monthly 
reports  which  have  been  offered  in  evidence  in  this  pro¬ 
ceeding?  A.  No. 

Q.  Were  they  included  in  the  ledger  sheets,  I  think 
Petitioner’s  Exhibit  10?  A.  I  don’t  think  so. 

Q.  In  any  event,  they  were  not  included  in  the  total 
sales  of  sugar  reported  in  the  monthly  reports  which  have 
been  put  in  evidence?  A.  No. 

Q.  And  they  were  not  included  in  the  total  listed 
S40  in  those  monthly  reports  under  the  heading  of  “due 
by  average”?  A.  No,  they  were  not. 

Q.  Now,  Mr.  Netherton,  I  ask  that  you  direct  your  at¬ 
tention  to  Respondent’s  Exhibit  “A,”  where  the  follow¬ 
ing  statement  appears:  “It  is  our  intention,  where  neces¬ 
sary,  to  add  the  tax  to  our  invoices.”  Will  you  state,  if 
you  know,  whether  that  intention  was  carried  out?  A. 
No,  it  was  not  carried  out. 

Recross  Examination 

By  Mr.  Gambil: 

Q.  There  has  been  something  said  about  the  invoices 
rendered  by  Insular  Sugar  Refining  Corporation  to  Bal- 
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four,  Guthrie.  "When  did  you  first  get  a  copy  of  the  in¬ 
voices  after  they  were  issued  in  the  Philippine 

843  Islands?  I  mean,  by  what  method  did  you  get  copy 
of  the  invoice  ?  A.  You  are  talking  about  any  ship¬ 
ment  now? 

Q.  Yes,  any  shipment.  A.  In  general,  I  believe  that  we 
first — we  would  first  receive  the  invoice,  together  with  the 
remaining  papers,  from  the  bank  in  San  Francisco.  How¬ 
ever,  since  they  started  the  Clipper  service  over  the  Pacific, 
we  would  get  a  copy  of  the  invoice  attached  to  copies  of 
documents  sent  direct  to  us,  as  an  advice  of  shipment 
through  the  mail  direct  from  Insular. 

Q.  You  saved  all  invoices?  A.  Yes. 

Q.  You  saved  in  the  permanent  records  of  your  office 
all  invoices,  and  should  have  them?  A.  I  believe  that  they 
were  all  kept. 

Q.  All  kept.  They  are  all  filed  in  the  order  in  which  they 
are  received  as  permanent  records  in  your  office?  A.  Filed 
in  there  by  number. 

Q.  They  are  very  impressive  looking  documents,  is  that 
true?  A.  Does  that  call  for  a  response? 

Q.  In  your  opinion,  are  they  more  or  less  impressive 
looking  documents?  A.  They  didn’t  impress  me  at  all. 

Q.  I  believe  you  stated  that  as  far  as  you  knew,  the  item 
stated  in  the  middle  of  the  invoices — for  example,  “F.A.S. 
Manila,”  “wharfage  tax”  and  the  “processing  tax”  paid 
had  no  connection  with  the  amount  that  was  actually  drawn 
against  the  sugar  invoice  in  those  invoices,  is  that  true? 
A.  I  don’t  say  that  they  don’t  have  some  connection; 

844  or  rather,  didn’t  have  some  connection,  but  I  never 
bothered  to  find  out  whether  they  did  or  whether 

they  didn’t. 

#*#***##•#* 

845  Q.  What  would  be,  in  dollars  and  cents,  the  F.A.S. 

846  Manila  price  set  forth  on  this  invoice?  A.  At  50 
cents  per  peso,  $3.97. 
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Q.  Now,  add  to  that  the  wharfage  tax  in  cents?  A.  All 
right.  $.04575. 

Q.  Add  to  that  the  processing  tax  in  cents.  A.  $.535. 
Total  them? 

Q.  The  total  would  be  what?  A.  $4.55075. 

Q.  Take  90  per  cent,  of  that  figure.  A.  All  right.  That 
is  $4.095675. 

Q.  What  amount  of  advance  per  bag  was  drawn  on  that 
invoice?  A.  $4.10  a  bag. 

Q.  There  isn’t  much  difference  in  those  two  figures,  is 
there?  A.  No.  Very  close. 

Q.  Less  than  a  half  a  cent  a  bag,  isn’t  that  true?  A.  Yes. 

Q.  Let  us  take  another  invoice  back  before  the  tax  came 
on;  and  1  will  hand  you  here  invoice  No.  495,  dated  May 
5th,  1934.  Is  it  true  that  this  invoice  was  before  the 
processing  tax  item  appeared  on  any  of  the  invoices?  A. 
Oh,  yes. 

Q.  What,  in  dollars  and  cents,  was  the  F.A.S.  Manila 
price  on  this  invoice?  A.  At  50  cents  per  peso,  $3.20425. 

Q.  Now,  the  next  item  that  appears  there  is  the  wharfage 
tax.  What,  in  cents,  would  that  be?  A.  $.04575. 

Q.  Will  you  add  those  two  totals  together;  and 
S47  then  what  do  you  make?  A.  $3.25. 

Q.  What  amount  was  drawn?  A.  $3.25. 

Q.  So  it  appears  on  this  invoice,  they  drew  exactly  100 
per  cent,  of  the  amount  itemized  as  F.A.S.  Manila,  plus 
wharfage  tax,  isn’t  that  true?  A.  That  is  what  is  shown. 

Mr.  Halstead:  May  I  ask.  Has  that  invoice  been  intro¬ 
duced  ? 

Mr.  Gambil :  No,  it  has  not. 

Mr.  Halstead:  Do  you  propose  to  introduce  it? 

Mr.  Gambil:  I  don’t  care  about  it.  If  you  want  it  intro¬ 
duced. 

Mr.  Halstead :  I  object  to  the  further  continuance  of  the 
examination  without  offering  the  document  to  which  the 
witness’  attention  is  being  called. 
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Mr.  Gambil:  In  view  of  Mr.  Halstead’s  statement,  I 
now  offer  as  Respondent’s  Exhibit  “B,”  invoice  No.  495, 
dated  May  5th,  1934,  with  the  understanding  that  the  orig¬ 
inal  will  be  photostated,  and  a  photostatic  copy  be  sub¬ 
stituted  therefor,  if  the  petitioner  so  requests. 

(Invoice  marked  by  the  reporter  Respondent’s  Exhibit 
“B.”) 

Q.  Mr.  Netherton,  why,  if  you  know,  was  100  per  cent, 
drawn  on  this  invoice  rather  than  the  85  per  cent,  or  90 
per  cent.?  A.  I  wouldn’t  know. 

Q.  You  wouldn’t  know  why.  Well,  let  us  travel  over  to 
the  next  invoice,  which  is  dated  May  5th,  1934,  and  bears 
the  number  494.  I  will  ask  you  to  make  a  similar 
848  computation,  reducing  to  dollars  and  cents  per  bag 
of  100  pounds  the  F.A.S.  Manila  price  shown  on  the 
invoice,  plus  the  wharfage  tax,  and  compare  that  with  the 
amount  actually  drawn.  A.  The  F.A.S.  Manila  value  per 
bag,  with  pesos  at  50  cents  to  the  dollars,  plus  the  wharf¬ 
age  tax,  would  work  out  $3.25  per  bag;  which,  according 
to  their  statement,  was  the  amount  drawn. 

Q.  So  this  invoice  shows  that  there  was  drawn  against 
the  amounts  itemized  in  the  invoice  exactly  100  per  cent., 
isn’t  that  true?  A.  That  is  true. 

Mr.  Gambil:  The  respondent  offers  as  his  Exhibit  “C,” 
invoice  No.  494,  dated  May  5th,  1934,  with  the  condition 
that  a  photostatic  copy  thereof  will  be  obtained  as  soon  as 
practicable  and  substituted  in  lieu  of  the  original,  in  case 
the  petitioner  so  requests. 

(Invoice  marked  by  the  reporter  Respondent’s  Exhibit 
“C.”) 

By  Mr.  Gambil : 

Q.  Mr.  Netherton,  is  it  not  now  apparent  that  you  were 
mistaken  when  you  stated  that  there  was  no  connection 
between  the  items  listed  in  the  invoices  totaled  together 
and  the  amount  actually  drawn  against  the  sugar  listed  in 
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those  invoices  ?  A.  As  far  as  those  invoices  are  concerned, 
it  was  stated  that  there  is  some  connection. 

Q.  It  is  a  very  definite  relation,  wouldn’t  you  say?  A. 
Yes.  The  relations  vary;  but  in  those  examples  you  take 
there  was  a  connection  between  the  amount  stated  in  the 
middle  of  the  invoice  and  the  amount  that  they  claim 
S49  that  they  received  at  the  foot  of  the  invoice. 
**#**#*##• 

(Transcript  pp.  S49-853  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

S53  Redirect  Examination 

By  Mr.  Halstead: 

•  #####•#•* 

Q.  Mr.  Nethcrton,  will  you  examine  these  files  and  state 
what  they  are?  A.  These  are  statements  and  copies  of 
statements  headed  “Invoice,”  and  sent  to  us  by  Insular 
Sugar  Refining  Corporation  when  they  drew  their  drafts. 

Q.  AYill  you  state  what  period  those  two  files  cover  ?  That 
is,  look  at  the  first  one  and  the  last  so-called  invoice  and 
state —  A.  Covers  the  period  from  January  7th,  1930,  to 
October  27th,  1936. 

Q.  Are  those  part  of  the  permanent  files  of  Balfour, 
Guthrie?  A.  Yes. 

Q.  In  your  testimony  yesterday,  Mr.  Nctherton,  referring 
to  certain  of  these  so-called  invoices  directed  to  Balfour, 
Guthrie  which  were  pointed  out  to  you  by  counsel  for  re¬ 
spondent,  you  testified  that  the  amount  listed  on  these 
857  documents  as  handed  down  by  Insular  against  a  par¬ 
ticular  shipment  of  sugar  was  roughly  85  per  cent,  or 
per  cent,  of  the  F.A.S.  value  of  the  sugar  also  listed  on  these 
particular  invoices  you  were  looking  at.  I  think  you  made 
an  examination  of  these  files  to  determine  whether  in  all 
cases  the  amount  drawn  by  Insular  as  shown  on  the  invoice 
was  85  per  cent,  and  90  per  cent,  of  its  face  value?  A.  Yes, 
I  have. 
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Q.  "What  did  that  investigation  reveal?  A.  It  showed 
there  were  a  number  of  invoices  on  which  the  amount  stated 
did  not  represent  those  percentages  of  the  F.A.S.  Manila 
value. 

Q.  And  in  referring  to  the  F.A.S.  Manila  value,  you  mean 
the  so-called  F.A.S.  Manila  value  listed  on  the  particular 
invoice?  A.  Yes. 

Q.  Now,  would  you  point  out  one  of  those  cases,  giving  us 
the  number  of  the  invoice,  and  then  reviewing  the  computa¬ 
tion  that  you  made  to  show  wherein  the  percentage  differs 
from  those  which  you  examined  yesterday?  A.  Yes.  For 
example,  we  have  invoice  No.  251,  dated  December  14th, 
1932,  covering  2100  bags  of  sugar.  The  F.A.S.  Manila  value, 
stated  in  pesos  per  100  pound  bags,  is  621.S2,  which,  con¬ 
verted  into  dollars  per  bag  at  the  rate  of  50  cents  per  peso, 
is  $3.1091.  To  that  figure  is  added  wharfage  tax  at  pesos 
9.15  per  100  pounds,  which  converted  into  dollars  at  the 
same  rate  per  peso,  equals  $.04575  per  bag.  The  addition 
of  these  two  amounts  is  $3.15485.  At  the  foot  of 
858  the  invoice  it  states  that  $6,404.93  was  received  on 
account.  That  amount  is  the  equivalent  per  bag, 
arrived  at  by  dividing  2100  bags  into  the  amount,  of  ap¬ 
proximately  $3.05  per  bag.  Now,  90  per  cent,  of  the  value 
per  bag — that  is,  the  F.A.S.  Manila  value  per  bag,  plus 
wharfage  tax  shown  on  the  invoice,  is  $2.839365. 

Q.  Plow  much  does  the  invoice  show  that  Insular  drew 
on  that  shipment?  A.  The  invoice  shows  that  they  were 
drawing  at  the  rate  of  $3.05  per  bag. 

Q.  So  that  they  were  drawing  more  than  90  per  cent,  of 
the  F.A.S.  value  shown  on  the  invoice,  is  that  correct?  A. 
That  is  correct. 

Q.  They  were  drawing  100  per  cent.,  is  that  correct?  A. 
No,  they  were  drawing  somewhat  less  than  100  per  cent. 

Q.  Somewhere  between  90  per  cent,  and  100  per  cent.? 
A.  That  is  correct. 

Q.  All  right.  Plave  you  another  instance  of  that  sort?  A. 
Yes.  Invoice  No.  267,  dated  January  31st,  1933,  covering 
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1,000  bags  of  sugar.  The  F.A.S.  Manila  value  of  these 
1,000  bags,  as  shown  on  the  invoice,  in  pesos  is  588.4S  per 
100  pound  bags.  Converting  that  into  dollars,  at  50  cents 
per  peso,  we  have  a  value  per  bag  F.A.S.  Manila  of  $2.9424. 
The  wharfage  tax  item  of  9.15  pesos  per  100  pound  bags 
works  down  to  an  amount  in  dollars  of  $.04575,  making  a 
total  value  shown  on  the  invoice  of  $2.98815.  Deducting  10 
per  cent,  from  that  to  arrive  at  90  per  cent.,  we  have 

859  $2.689235.  The  amount  drawn  for,  as  shown  on  the 
foot  of  the  invoice,  was  at  the  rate  of  $2.8998. 

Q.  So  that  in  this  case  also  the  withdrawal  has  been  sub¬ 
stantially  greater  than  90  per  cent,  of  this  so-called  F.A.S. 
value  listed  on  the  invoice,  is  that  correct?  A.  That  is  true. 

Q.  Have  you  any  other  instances  of  that  sort?  A.  Yes,  I 
have  one  or  two  more,  I  believe.  We  have  invoice  No.  505, 
dated  September  11th,  1934,  covering  6,000  bags  of  sugar. 
The  F.A.S.  Manila  value  per  100  pound  bags  stated  in  pesos 
on  the  invoice  is  638.16;  converted  into  dollars  at  50  cents 
per  peso,  that  represents  $3.1908  per  bag.  The  wharfage 
tax  of  9.15  pesos  per  100  pound  bags,  converted  into  dollars 
at  50  cents  per  peso,  equals  $.04575  per  bag;  or  a  total  value, 
as  shown  on  the  invoice,  of  $3.23655.  90  per  cent,  of  the 
value  would  be  $2.912895.  They  drew,  as  shown  on  the 
invoice,  for  an  amount  of  $17,699.80.  Dividing  that  by  6,000 
bags,  we  have  a  figure  per  bag  of  $2,949  and  a  fraction. 

Q.  So  that  in  this  case,  these  figures  indicate  that  Insular 
was  drawing  almost  20  cents  a  bag  more  than  85  per  cent, 
of  the  so-called  F.A.S.  value,  and  somewhat  more  than  90 
per  cent,  of  the  F.A.S.  value?  A.  That  is  correct. 

Q.  Mr.  Xetherton,  if  the  F.A.S.  value  listed  on  these  in¬ 
voices  was  in  fact  the  F.A.S.  value  which  you  referred  to 
yesterday,  what  was  the  basis  for  the  advancement 

860  which  Balfour,  Guthrie  made  to  Insular? 

Mr.  Maiden:  Just  a  minute.  I  object  to  that.  As  I 
recall  the  testimony  of  Mr.  Nether  ton,  he  did  not  know 
whether  the  F.A.S.  Manila  was  the  basis  against  which  the 
drafts  were  drawn. 
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Mr.  Halstead:  Well,  I  will  change  my  question,  then: 

Q.  As  I  recall  your  testimony  yesterday,  Mr.  Netkcrton, 
you  testified  that  Balfour,  Guthrie  made  advances  on  the 
basis  of  the  U.  S.  value  of  the  sugar  delivered  in  the  United 
States,  which  was  arrived  at  in  general  by  taking  the  U.  S. 
market  value  and  deducting  from  it  certain  expenses.  Is 
that  correct?  A.  That  is  correct,  except  that  we  adjusted 
the  U.  S.  market  value  back  to  the  F.O.B.  Manila  value. 

Q.  So  that  your  F.O.B.  Manila  value  was  the  U.  S.  value 
with  these  adjustments  for  expenses  of  shipment?  A.  That 
is  correct. 

Q.  Now,  I  ask  you  the  same  question  with  reference  to 
this  adjusted  U.  S.  value,  instead  of  calling  it  the  F.A.S. 
Manila  value.  In  other  words,  if  these  F.A.S.  values  listed 
on  these  three  invoices  to  which  you  have  referred  was  this 
adjusted  U.  S.  value  which  you  described  yesterday,  in  these 
three  cases  Insular  was  exceeding  its  contract  rights  in 
drawing  against  Balfour,  or  would  have  drawn  more  than 
Balfour  had  agreed  to  lend  on  the  sugar,  is  that  right? 

Mr.  Maiden:  Would  you  mind  repeating  that  ques¬ 
tion? 

861  (Question  read  by  reporter.) 

A.  That  is  correct. 

By  Mr.  Halstead: 

Q.  Did  you  pick  up  any  other  instances  of  that  kind, 
Mr.  Netlierton?  A.  Yes,  I  did. 

Q.  Will  you  refer  to  the  invoice  and  go  over  the  computa¬ 
tions,  and  read  the  computations  into  the  record?  A.  In¬ 
voice  No.  651,  of  February  12th,  1936,  covers  7,000  bags  of 
sugar.  The  F.A.S.  Manila  value  shown  on  that  invoice, 
stated  in  pesos  per  100  pound  bags  is  832.85.  Converting 
that  figure  into  American  dollars,  at  the  exchange  rate  of 
50  cents,  we  have  a  value  per  bag  of  $4.16425.  The  wharf¬ 
age  tax  shown  on  the  invoice,  computed  as  before,  equals 
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$.04575  per  bag,  or  a  total  value  shown  of  $4.21  per  bag. 
90  per  cent,  of  that  amount  would  be  $3.79.  85  per  cent,  of 
that  amount  would  be  $3.58. 

Q.  How  much  was  in  fact  drawn  on  that  invoice?  A.  The 
drawing  was  made  at  the  rate  of  $3.50  per  bag. 

Q.  So  in  that  case  Insular  drew  less  than  90  per  cent,  or 
85  per  cent,  of  the  item  listed  as  the  F.A.S.  Manila  value  on 
the  invoice?  A.  Yes,  less  than  85  per  cent.;  and  consider¬ 
ably  less  than  90  per  cent. 

Q.  Mr.  Netherton,  will  you  look  at  the  invoices,  or  so- 
called  invoices  in  those  files  for  the  year  1935,  and  state 
whether  the  amount  of  advances  per  bag  was  uniform 
862  throughout  the  year,  or  whether  it  fluctuated  widely? 

A.  From  February  27th,  1935,  commencing  with  in¬ 
voice  numbered  513,  which  is  the  first  invoice  in  this  file 
dated  in  1935,  and  continuing  through  to  invoice  No.  563, 
of  May  24tli,  1935,  drawings  were  made  at  $3.40  per  bag. 

Q.  That  is  uniform?  That  is,  there  are  no  exceptions 
during  that  period?  All  drawings  were  made  on  the  basis 
of  $3.40  per  bag,  is  that  right?  A.  All  drawings  were  made 
at  that  rate  per  bag. 

Q.  What  was  the  next  rate  of  drawing?  A.  Commencing 
with  invoice  No.  564,  dated  May  24th,  1935,  and  continuing 
through  to  invoice  No.  631,  and  including  that  invoice,  of 
December  4th,  1935,  all  the  drawings  were  made  at  the  rate 
of  $3.70  per  bag. 

Q.  Mr.  Netherton,  I  hand  you  a  group  of  invoices  form¬ 
ing  part  of  Petitioner’s  Exhibit  4,  I  think  it  is,  consisting 
of  your  office  copies  of  invoices  issued  to  your  customers 
on  sales  of  Insular  sugar;  and  ask  that  you  examine  those 
and  state  whether  they  are  spot  sales  or  sales  pursuant  to 
contract?  A.  These  are  all  spot  sales. 

Q.  Would  you  look  at  the  prices  listed  on  these  invoices, 
Mr.  Netherton,  beginning  on  February  27th,  1935,  or  around 
that  time,  and  read  from  these  invoices  the  prices  at  which 
the  sugar  was  sold,  giving  the  number  of  the  invoice,  the 
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date  and  the  price?  A.  I  have  an  invoice  of  Feb- 
863  ruary  6tli,  1933,  issued  to  Haas  Brothers,  San  Fran¬ 
cisco,  and  covering  120  bags  of  bulk  sugar.  The 
invoice  number  is  11-3070;  and  the  price  is  $4.20  per  bag. 

Q.  Read  the  next  invoice  without  giving  the  name  of  the 
purchaser.  Just  the  number  of  the  invoice,  the  date  and  the 
amount.  A.  February  Sth,  1935,  No.  11-3077,  $4.20  per 
bag.  February  Sth,  1933, 11-3107,  $4.20  per  bag. 

April  29th,  1935,  invoice  No.  1-307,  $4.85  per  bag. 

Q.  Mr.  Netherton,  these  are  the  only  prices  which  you 
find  of  bulk  sales  in  these  invoices  for  the  period  up  to  May 
24tli,  1933,  during  which  the  so-called  invoices  from  Insular 
to  Balfour  show  that  Insular  was  drawing  at  $3.40?  A. 
Yes. 

Q.  Would  you  look  at  the  invoices,  Mr.  Netherton,  for  the 
period  after  May  24th,  and  up  to  December  4th,  1935,  and 
read  into  the  record  the  prices  of  sales  of  bulk  sugar,  with 
the  date  of  the  invoice,  the  number  and  the  per  bag  price? 
A.  August  3rd,  1935,  invoice  No.  5-1079,  $4.85.  There  are 
a  number  of  subsequent  invoices  in  which  the  price  is  the 
same. 

August  19th,  1935,  invoice  No.  5-1191,  $4.75  per  bag. 
There  are  also  a  number  of  subsequent  invoices  at  the  same 
price. 

There  are  a  number  of  invoices  in  September,  1935,  where 
the  price  is  stated  as  $4.75  per  bag,  'with  an  allowance  of 
20  cents  per  bag. 

S64  Q.  What  price  does  that  mean  the  sugar  was  sold 
for?  A.  It  means  it  was  sold  at  a  net  price  of  $4.55 
per  bag. 

Q.  All  right.  A.  Shall  I  read  the  rest  of  the  numbers? 

Q.  Yes,  read  some  of  the  numbers.  A.  September  12th, 
1935,  No.  6-1380.  September  13th,  1935,  No.  6-1390.  Sep¬ 
tember  17th,  1935,  No.  6-1405.  And  that  allowance  seems 
to  continue  to  September  25th,  1935,  invoice  No.  6-1471. 

Q.  What  was  the  price  shown  on  that  invoice?  A.  $4.75; 
and  an  allowance  of  20  cents,  or  a  net  price  of  $4.55. 
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September  26th,  1935,  No.  6-1482,  $4.55  a  bag. 

Q.  Are  there  any  further  invoices  in  that  exhibit,  Mr. 
Netherton,  showing  sales  of  sugar  before  December  4th, 
1935?  A.  No,  that  is  all  there  are  in  this  file. 

Q.  Now,  Mr.  Netherton,  would  you  look  at  this  file,  and 
state  what  it  is? 

(File  handed  to  the  witness.) 

A.  This  is  a  file  containing  contracts  entered  into  with 
buyers  between,  roughly,  the  beginning  of  October,  1934, 
to  March  11th,  1936. 

Q.  Will  you  look  at  some  of  these  contracts  beginning  in 
February,  1935,  and  read  the  prices  which  sugar  is  being 
sold  under  them.  A.  February  6th,  1935,  No.  J-8, 
865  $4.20.  February  6th,  1935,  No.  J-9,  $4.20.  February 

7th,  1935,  J-14,  $4.20.  February  7th,  1935,  J-21,  $4.20. 

Q.  How  long  did  that  price  continue,  Mr.  Netherton,  of 
$4.20?  A.  All  contracts  dated  in  February  show  a  price  of 
$4.20,  with  the  exception  of  a  number  of  contracts  entered 
into  with  eanners,  and  which  show  a  price  of  $4.25. 

Q.  Will  you  state  the  numbers  of  those  contracts?  A. 
No.  J-60,  February  6th,  1935,  $4.25.  No.  J-61,  February 
6th,  1935,  $4.25.  No.  J-62,  February  6th,  1935,  $4.25,  No. 
J-63,  February  6th,  1935,  $4.25. 

Q.  There  are  other  contracts  of  that  type?  A.  Yes,  there 
are. 

Q.  Now,  will  you  look  in  the  month  of  March,  Mr.  Nether¬ 
ton,  and  see  what  price  sugar  was  being  sold  for  at  that 
time,  in  the  month  of  March?  A.  I  have  a  number  of  con¬ 
tracts  here  dated  in  March,  wilich  show  a  price  of  $4.40. 

Q.  Will  you  give  the  numbers  of  those  contracts?  A. 
No.  J-72,  March  26th,  1935,  $4.40.  No.  J-73,  March  26th, 
1935,  $4.40.  No.  J-74,  March  26th,  1935,  $4.40.  No.  J-66, 
March  26th,  1935,  $4.40.  No.  J-67,  March  26th,  1935,  $4.40. 
And  there  are  a  number  of  others  of  the  same  date  at  the 
same  price.  That  is,  $4.40. 

Q.  Will  you  look  at  the  month  of  April,  and  read  some 
of  the  prices  at  which  sugar  was  being  sold  in  April? 
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A.  April  29th,  1935,  No.  J-96,  $4.S5.  April  29th, 
866  1935,  No.  J-9S,  $4.85.  J-100,  April  29th,  1935,  $4.85. 

April  29th,  1935,  J-101,  $4.85. 

Q.  Did  that  price  persist  throughout  the  month  of  April, 
as  shown  by  these  contracts?  A.  That  is  correct. 

Q.  Will  you  look  at  the  contracts  during  the  succeeding 
month  and  read  the  prices  that  are  provided  for?  A.  There 
are  no  further  contracts  in  this  file  until  the  month  of 
August.  I  have  here  contract  No.  118,  dated  August  23rd; 
the  price  of  which  is  $4.75.  Contract  No.  119,  of  the  same 
date,  $4.75.  Contract  No.  120,  of  the  same  date,  $4.75. 
Contract  No.  121,  August  23rd,  1.935,  $4.75.  Contract  122, 
August  23rd,  1935,  $4.75. 

Q.  All  right.  Continue.  What  is  the  next  contract?  A. 
The  next  contract — the  next  signed  contract  on  file  here  is 
dated  in  September. 

Q.  What  is  the  price  provided  for  in  that  contract?  A. 
I  have  a  contract  dated  September  23rd,  1935.  No.  J-124, 
in  which  the  price  is  $4.55. 

Q.  How  long  did  that  price  continue?  A.  All  the  con¬ 
tracts  issued  in  September  bear  a  price  of  $4.55 ;  and  there 
are  no  subsequent  contracts  in  this  file  for  the  year  1935. 


Q.  Mr.  Netherton,  you  testified  yesterday  that  the  com¬ 
putations  and  figures  listed  on  these  so-called  invoices,  now 
Petitioner’s  Exhibits  14  and  15,  were  of  no  importance, 
and,  as  I  recall  your  statement,  that  they  had  no  meaning 
so  far  as  the  relations  between  Balfour,  Guthrie  and  Insular 
were  concerned?  A.  That  is  correct. 

Q.  Do  you  want  to  modify  that  statement,  or  do  you  want 
to  reaffirm  it?  A.  I  would  like  to  reaffirm  it. 

Q.  Mr.  Netherton,  I  asked  you  yesterday  whether 
869  Insular  might  receive  money  from  Balfour,  Guthrie 
on  its  unsold  sugar  by  some  other  method  than  that 
described  by  you  of  drawing  drafts  attached  to  documents 
and  discounting  the  drafts  in  Manila.  I  want  to  repeat 
that  question  at  this  time,  giving  you  this  specific  case: 
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Suppose  that,  as  in  the  case  of  these  so-called  invoices  to 
which  you  referred,  Insular  had  been  authorized  by  Balfour 
and  had  drawn  on  their  sugar  shipments  at  the  rate  of 
$3.40  a  bag;  and  that  subsequent  to  the  time  of  such  draw¬ 
ing  sugar  increased — that  is,  the  market  value  of  sugar  in 
the  United  States,  and  the  market  in  which  you  customarily 
sold  increased — to  the  extent  of  50  cents  a  bag,  with  the 
result  that  when  the  equity  statements  which  you  identi¬ 
fied,  issued  by  Balfour,  Guthrie  to  Insular  Sugar,  were 
prepared  and  issued,  they  showed  a  substantial  amount  of 
equity  in  favor  of  Insular — more  than  was  required  by  the 
San  Francisco  Bank  which  was  financing  the  cost  of  trans¬ 
actions,  and  to  which  you  referred  yesterday:  In  such  a 
case  of  more  equity  than  was  necessary,  could  not  Insular 
have  obtained  a  portion  of  the  additional  equity  if  they 
had  requested  it?  A.  Everything  else  being  equal,  they 
could  have  drawn  to  the  extent  of  50  cents  per  bag,  less  10 
per  cent,  margin. 

Q.  And  that  draft  or  that  drawing  could  have  been  ac¬ 
complished  in  any  method  by  which  the  funds  could  be 
transferred  to  Insular,  and  would  not  have  to  have  been  by 
a  draft  attached  to  additional  documents  representing  sugar 
shipments  ?  A.  That  is  true. 

870  Mr.  Halstead:  I  want  to  offer  in  evidence  at  this 
time  the  equity  statements  identified  by  Mr.  Nether- 
ton  vesterdav,  and  ask  that  they  be  marked  Petitioner’s 
Exhibit  17. 

Mr.  Gambil:  No  objection. 

(Unreported  discussion.) 

Mr.  Halstead:  Let  the  record  show  that  respondent’s 
counsel  have  asked  that  these  equity  statements  be  further 
identified;  and  will  you  read  or  identify  these  statements, 
and  show  the  periods  covered,  and  the  crop,  or  whatever  is 
necessary  to  identify  them?  A.  All  right.  These  are  copies 
of  the  monthly  equity  statements  issued  by  Balfour,  Guthrie 
&  Company,  Ltd.,  commencing  with  one  issued  on  November 
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30th,  1932,  and  continuing  through  to  the  one  issued  for  the 
month  ending  June  30th,  1936.  These  statements  deal  with 
certain  crop  years,  which  are  indicated  at  the  top  of  the 
statement  by  the  words  “Season  1932-1933,  Season  1934, 
Season  1935,  and  Season  1936”;  and  they  consist  of  128 
sheets. 

(Equity  sheets  marked  by  the  reporter  Petitioner’s 
Exhibit  No.  17.) 

870  Recross  Examination 

1  879  Q.  Now,  you  have  heretofore  testified,  Mr.  Nether- 
ton,  that  the  bank  was  very  strict  in  the  margin  that 
was  to  be  retained.  That  is,  if  the  sugar  was  fully  hedged,  a 
ten  per  cent,  margin ;  and  if  the  sugar  was  not  hedged,  a  fif¬ 
teen  per  cent,  margin  ?  A.  Yes. 

Q.  Why  was  it  that  in  these  three  instances  more  than 
90  per  cent,  was  withdrawn?  A.  Because  the  banks  were 
controlled  in  matters  of  advances  wholly  by  the  terms  of 
the  letter  of  credit  which  was  established  in  Manila. 

Q.  Then  would  it  not  follow  that  for  the  same  reason 
through  a  letter  of  credit,  Insular  was  permitted  to  draw 
more  than  90  per  cent,  in  these  particular  instances  that 
you  have  pointed  out?  A.  Insular  never  was  permitted  to 
draw  more  than  90  per  cent,  if  the  sugar  was  sold  or  hedged, 
or  more  than  85  per  cent,  if  the  sugar  was  unsold  or  un¬ 
hedged. 

Q.  What  I  want  to  know  is,  why  was  it  in  these  three 
invoices  that  more  than  90  per  cent,  was  permitted?  A.  I 
1  wouldn’t  say  that  more  than  90  per  cent,  was  permitted. 

Q.  All  right.  Haven’t  you  made  some  calculations  to 
show  that  more  than  90  per  cent,  was  drawn  in  these  three 
particular  invoices?  A.  Yes,  sure,  more  than  90  per  cent. 

of  the  figures  shown  on  those  invoices  of  Insular 
8S0  Sugar  Refining  Corporation;  but  I  am  speaking  of 
SO  per  cent,  of  the  market  value  in  the  United  States 
at  the  time  of  shipment  adjusted  to  an  F.O.B.  Manila  basis. 
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Q.  But  you  don’t  have  any  independent  recollection  or 
data  before  you  which  would  refresh  vour  recollection  as 
to  what  happened  in  these  particular  three  invoices  that 
we  have  been  talking  about,  do  you?  A.  No. 

Q.  As  far  as  you  know,  the  invoices  speak  the  truth?  A. 
They  speak  the  truth  so  far  as  the  amount  of  the  advance 
per  bag  is  concerned.  As  to  the  so-called  F.A.S.  Manila 
value,  it  is  impossible  to  determine  whether  they  are  truthful 
or  not. 

Q.  But  you  are  not  in  a  position  now  to  deny  the  truth 
of  any  statement  contained  on  those  invoices,  are  you? 
A.  Not  without  going  through  my  files  at  the  office  and 
making  a  direct  comparison  between  the  actual  situation 
and  the  situation  as  related  in  the  center  of  the  invoice. 

Q.  Ifow  did  the  bank  know  what  the  United  States  price 
reduced  to  an  F.O.B.  Manila  basis  was  at  the  time  those 
invoices  were  submitted  with  the  drafts? 

Mr.  Halstead:  I  object  to  the  question  as  being  indefi¬ 
nite,  and  not  referring  to  any  particular  bank.  Will 
counsel  designate  whether  he  means  a  bank  in  Manila  or  a 
bank  in  the  United  States. 

Mr.  Gambil:  A  bank  in  Manila. 

SSI  A.  The  bank  in  Manila  did  not  care  what  the  price 
was,  because  they  had  full  reliance  upon  the  bank  in 
San  Francisco  through  whom  the  letter  of  credit  was  estab¬ 
lished.  The  bank  in  San  Francisco  was  in  a  position  to 
check  the  price  of  sugar,  and  check  our  calculation  by  which 
to  arrive  at  the  F.O.B.  Manila  valuation,  and  on  the  basis 
of  that,  they  would  authorize  drawings  to  the  Manila  bank 
at  the  price  stipulated. 

Q.  Well,  why  was  it,  if  you  know,  that  the  bank  at  Manila 
demanded  that  the  invoice  be  submitted  with  the  draft?  A. 
Because  it  is  traditional  in  all  banks  not  to  accept  docu¬ 
ments  that  do  not  include  an  invoice  or  a  statement  setting 
forth  some  sort  of  price. 

Q.  You  mean  they  must  have  an  invoice  of  some  sort,  but 
are  not  particular  about  the  price  that  is  stated  in  the 
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invoice?  A.  Not  when  they  have  a  letter  of  credit  that  states 
that  stipulated  price  at  which  a  drawing  is  to  be  made. 
In  that  case,  it  is  out  of  their  hands  entirely. 

•  ••••••••• 

885  Q.  Is  the  sum  total  of  your  testimony  with  respect 
to  these  invoices  to  the  effect  that  the  2,000  invoices 

which  were  prepared,  and  which  invoices  are  now’  in  evi¬ 
dence  on  printed  forms  setting  forth  in  detail  a  lot  of  facts 
and  figures,  w’as  wasted  effort,  and  those  invoices  had  no  use 
either  to  the  bank  or  Balfour,  Guthrie,  or  to  Insular  Sugar 
Refining  Corporation?  A.  No,  that  is  not  the  sum  total  of 
my  testimony.  The  invoices  were  definitely  of  great  use 
from  a  bookkeeping  standpoint.  It  is  my  belief  from  a 
knowledge  of  accounting  that  the  value  on  those  invoices  in 
pesos  was  set  up  in  the  books  of  the  Insular  Refining  Cor¬ 
poration  merely  in  order  to  set  something  up;  but  the 
eventual  price  w’ould  be  determined  when  the  sugar 

886  was  sold.  At  the  time  the  sugar  w’as  shipped,  they 
had  no  knowledge  definitely  of  the  eventual  price; 

but  they  had  to  set  up  some  sort  of  a  value  in  their  book 
and  that  is  my  belief.  In  my  opinion,  it  was  set  up  for  the 
time  being,  as  I  said. 

Q.  Now’,  you  are  a  man  of  a  great  deal  of  experience;  and 
I  assume  that  you  are  an  accountant,  is  that  right?  A.  No, 
not  an  accountant. 

Q.  You  have  had  a  lot  of  experience  in  bookkeeping,  isn’t 
that  right?  A.  Yes. 

Q.  I  will  ask  you  if  as  a  practical  matter  which  you  w’ould 
rather  have  in  your  office:  No  books  at  all,  or  books  that 
show  erroneous  figures?  A.  When  you  are  setting  up  a  tem¬ 
porary  entry  in  a  book,  the  element  of  error  does  not  enter 
into  it.  You  have  got  to  set  up  a  certain  valuation  in  your 
books  from  time  to  time;  and  such  valuation  is  always 
subject  to  an  adjustment  w’hen  the  true  facts  are  knowm. 

Q.  But  if  those  valuations  are  wrong,  how  can  you  adjust 
an  erroneous  valuation?  A.  By  adding  or  subtracting  from 
it,  and  making  it  right. 
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Q.  I  will  ask  you  if  your  local  bank  here  in  San  Francisco 
did  not  give  the  Bank  of  Manila  very  definite  instructions 
that  the  margin  of  10  or  15  per  cent,  must  be  maintained; 
and  that  that  margin  must  be  maintained  against  real 
values?  A.  No,  they  did  not. 

Q.  How  do  you  account  for  the  fact  that  the  invoices  intro¬ 
duced  yesterday  reflected  a  drawing  of  exactly  the 

887  amount  reflected  on  the  invoice  as  representing  the 
F.A.S.  Manila  valuation,  plus  the  wharfage  tax?  A. 

Because  Insular  Sugar  Refining  Corporation  had  to  set  up 
a  value  in  their  books.  They  took  the  amount  authorized 
for  drawing  purposes,  and  worked  it  back  to  the  figure  that 
they  placed  on  their  books. 

Q.  How  do  you  know  the  same  thing  did  not  happen  in 
these  invoices  that  you  have  testified  from  this  morning? 
That  is,  invoices  No.  251, 2G7  and  505  ?  A.  It  is  obvious  they 
were  working  on  some  different  method  of  calculation  in 
respect  to  those  invoices. 

Q.  All  right.  You  stated  it  is  obvious  that  a  different 
calculation  was  used.  Now,  you  look  at  the  invoice,  and 
show  me  what  is  obvious  about  it  that  isn’t  obvious  also  as 
to  those  invoices  introduced  yesterday  that  were  100  per 
cent,  withdrawn? 

Mr.  Halstead:  Petitioner  objects  to  this  whole  line  of 
questioning  on  the  ground  that  it  assumes  an  incorrect 
premise,  namely,  that  the  F.A.S.  value  contained  on  the 
invoice  is  the  value  on  which  credit  was  based  by  Balfour, 
Guthrie  in  making  advances  to  Insular,  and  that  this  F.A.S. 
value  shown  on  these  Insular  invoices  is  the  amount  on 
which  credit  was  based  for  advances  by  the  San  Francisco 
bank,  both  of  which  have  been  shown  by  evidence  in  this 
record  not  to  be  so. 

Mr.  Gambil:  Now’,  read  the  question. 

888  (Question  read  by  reporter.) 

A.  It  is  perfectly  obvious  that  a  different  method 
wTas  used,  because  in  the  case  of  the  invoices  introduced  in 
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evidence  yesterday,  the  advance  there  per  bag  worked  out 
to  be  in  some  cases  90  per  cent,  of  the  total  value  stated  in 
the  center  of  the  invoice,  and  in  another  case  100  per  cent. ; 
whereas,  in  approximately  an  equal  number  of  invoices 
introduced  in  testimony  this  morning,  you  arrive  at  a 
different  set  of  percentages. 

By  Mr.  Gambil: 

Q.  Because  a  different  percentage  is  arrived  at  in  the 
invoices  you  pointed  out  this  morning,  doesn’t  that  fact 
alone  show  you  there  is  obviously  a  different  method  used 
on  the  invoices  this  morning  that  you  pointed  out!  A. 
This  morning,  it  is  obvious  that  in  one  case  they  used  one 
percentage,  and  in  another  case  they  must  have  used 
another  percentage. 

Q.  But  the  method  in  arriving  at  the  percentage  is 
equally  the  same  in  both  instances,  isn’t  that  true1?  A.  I 
don’t  know  what  their  method  was. 

Q.  There  is  a  difference  in  percentage  between  100  per 
eent.  and  90  per  cent.,  isn’t  there?  A.  And  also  a  difference 
between  the — a  difference  in  the  percentages  on  the  in¬ 
voices  that  we  spoke  about  this  morning. 

Q.  So  outside  of  those  differences  in  percentages,  is  there 
anything  obvious  about  an  erroneous  valuation  being  stated 
in  those  invoices  that  you  testified  from  this  morning? 

A.  There  is  nothing  obvious  so  far  as  any  error  in 
889  valuation  is  concerned,  because  I  have  not  got  the 
figures  before  me  to  check  it  with  the  market  value 
prevailing  in  the  United  States  at  that  time,  except  in  so 
far  as  has  already  been  brought  out. 

Q.  And  as  far  as  you  know  from  the  information  that 
you  have  at  this  particular  time,  the  F.A.S.  Manila  value 
stated  in  all  invoices — 

Mr.  Halstead:  He  has  already  stated  he  has  no  infor¬ 
mation  upon  that  point.  I  object  to  the  question. 

Mr.  Gambil:  Let  me  repeat  my  question. 

Mr.  Halstead:  Off  the  record. 
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(Unreported  discussion.) 

(Record  read  by  reporter.) 

By  Mr.  Gambil : 

Q.  (Continuing)  — stated  in  all  invoices  are  correct  values 
computed  in  tlie  same  manner  on  each  and  every  one  of  the 
invoices,  is  that  not  a  fact?  A.  I  don’t  know  anything  of 
the  kind. 

Mr.  Halstead:  I  object  to  that. 

A.  I  don ’t  know  anything  of  the  kind. 

Mr.  Halstead:  I  object  to  that.  The  witness  has  al¬ 
ready  answered. 

By  Mr.  Gambil: 

Q.  Now,  answer  the  question.  A.  All  I  know  is  that  these 
are  arbitrary  values  put  in  the  invoices  by  Insular  Sugar 
Refining  Corporation  for  good  and  sufficient  purposes  of 
their  own. 

Q.  And  you  know  that  of  your  own  knowledge.  A.  I 
said  that  is  all  I  know. 

890  Q.  Do  you  know  that  arbitrary  values  were  placed 
on  these  invoices  by  Insular  Sugar  Refining  Corpo¬ 
ration.  Is  that  your  statement?  A.  I  mean  that  it  was 
my  opinion  that  these  values  were  put  on  the  invoices  in 
order  to  set  up  some  value  in  their  books. 

Q.  Was  there  anything  arbitrary  in  those  invoices  in¬ 
troduced  yesterday,  where  exactly  100  per  cent,  was  drawn? 
A.  I  consider  that  is  arbitrary,  because  you  took  your 
margin  of  10  per  cent,  of  your  F.A.S.  Manila  value,  whereas 
in  authorizing  advances,  we  took  the  margin  of  10  per  cent, 
upon  the  landed  value  on  the  Pacific  Coast  before  deduct¬ 
ing  charges. 

Q.  And  is  it  now  your  position  that  the  bank  demanded 
a  value  be  stated  on  every  invoice,  but  did  not  demand  a 
correct  value ;  and  that  such  values  might  be  varied  from 
704  pesos  per  100  bags  of  sugar  down  to  one  peso  per  100 
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bags  of  sugar?  A.  It  is  a  little  difficult  to  answer  all  those 
questions  at  once;  but  I  think  I  can  cover  it  by  this  state¬ 
ment:  That  under  the  circumstances  under  which  this 
sugar  was  financed  through  the  bank  in  Manila,  it  was  not 
their  function  to  check  the  prices  entered  in  the  center  part 
of  the  invoice.  Consequently,  whether  the  price  was  cor¬ 
rect,  off  a  few  points  or  definitely  incorrect  would  not 
affect  the  situation. 

Q.  Have  you  ever  talked  to  the  officials  of  the  bank  in 
Manila  who  handle  these  transactions?  A.  No. 

Q.  Have  you  ever  been  in  that  bank?  A.  No. 

Q.  From  what  source  do  you  get  your  information  as 
to  what  they  demanded  in  the  Philippine  Islands? 
891  A.  Because  of  my  knowledge  of  banking  customs, 
and  the  fact  that  they  have  no  choice  in  the  matter 
whatsoever.  They  receive  their  instructions  from  the  bank 
here  in  San  Francisco  who  arranged  the  credit  facilities 
at  our  request. 

•  **•••••  *  » 

(Transcript  pp.  894-898  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

**•*•*#*•• 

897  Q.  Will  you  examine  these  statements  for  the 
months  from  February,  1935,  through  to  December, 
1935,  and  read  into  the  record  the  prices  at  which  unsold 
sugar  vras  valued?  A.  That  is,  from  the  beginning  of  1935? 

Q.  February,  1935,  through  to  December,  1935?  A.  Shall 
I  do  it  month  by  month  ? 

Q.  All  I  want  is  the  different  prices.  A.  All  right.  In 
the  statement  dated  February  28th,  1935,  the  net  market 
value  of  unliquidated  sugar — by  “unliquidated  sugar,” 
we  mean  sugar  that  had  been  sold  or  unsold — that  is,  it 
may  or  may  not  be  covered  with  contracts  of  sale  with 
others,  but  which  had  not  yet  been  delivered  and  invoiced 
out.  Now,  in  the  February  statement,  the  value  of  un- 
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liquidated  sugar  was  shown  as  follows :  3588  bags  at  $4.30, 
and  38,348  bags  at  $3.75.  Shall  I  go  on? 

Q.  May  I  have  that  just  a  minute?  A.  Yes. 

Q.  Now,  opposite  the  figure  of  $4.30,  what  are  the  words 
in  parentheses?  A.  The  words  ‘‘including  tax.” 

Q.  And  after  the  figure  of  $3.75,  what  do  you  find  in 
parentheses?  A.  “Tax  unpaid.” 

Q.  Now,  will  you  tell  me  why  part  of  this  sugar  was  at 
$4.30,  with  the  words  in  parentheses  “including  tax,”  and 
the  value  of  $3.75,  with  the  words  after  the  figure  in 
898  parentheses  “tax  unpaid”?  A.  The  sugar  first  re¬ 
ferred  to  and  indicated  by  the  words  “including 
tax”  was  the  sugar  subject  to  tax;  and  the  sugar  opposite 
the  words  “tax  unpaid”  was  tax  exempt  sugar. 

Q.  And  the  difference  in  the  valuation  then  placed  on 
that  sugar  depended  on  whether  or  not  it  was  to  be  tax 
paid  or  it  was  exempt  was  55  cents  per  100  pounds,  wasn’t 
that  true?  A.  No,  I  wouldn’t  say  that.  The  sugar  at  the 
higher  price  was  sold  on  the  basis  of  the  market  at  the  time 
the  sugar  was  sold.  The  sugar  at  the  lower  price  was  sold 
to  canners,  I  believe. 

89S  Q.  1  am  not  asking  you  now  at  what  price  the 
sugar  was  sold.  I  am  confining  my  question  to  the 
value  that  was  placed  on  the  sugar  at  that  particular  time. 
Is  it  not  true  that  the  value  placed  on  the  sugar  that  was 
subject  to  tax  was  55  cents  more,  or  55  cents  over  the  value 
placed  on  the  sugar  that  was  tax  exempt?  A.  If  you  are 
asking  me  the  difference  between  the  two  prices  was  then 
55  cents — 

Q.  That  is  right.  A.  That  is  correct,  the  difference  is 
55  cents  a  bag. 

Q.  Now,  as  to  the  value  of  the  sugar  on  the  basis  of  the 
prices  mentioned,  a  further  computation  was  made,  was 
there  not?  A.  That  is  true. 

Q.  This  computation  effected  a  reduction  of  the  value  of 
such  sugar  in  the  United  States  to  a  value  F.  O.  B.  Manila, 
did  it  not?  A.  Yes. 
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Q.  Actually,  then,  Mr.  Netherton,  this  computa- 
899  tion  is  identical  to  the  computation  which  you  have 
described  as  taking  place  to  determine  the  amount 
which  Insular  Sugar  Refining  Corporation  would  draw  on 
sugar  shipped  to  Balfour,  Guthrie  &  Company?  A.  Yes, 
it  is  substantially  identical. 

Q.  Can  you  explain  the  variation  between  these  “cur¬ 
rent  prices”  and  the  prices  which  you  have  quoted  from 
the  invoices  and  contracts  about  which  you  have  just  tes¬ 
tified?  A.  I  would  say,  Mr.  Gambill,  that  is  because  we 
based  our  equity  computation  upon  the  San  Francisco  local 
refiners’  prices,  whereas  in  the  contracts  and  invoices, 
the  prices  named  are  prices  at  which  the  sugar  was  actu¬ 
ally  sold. 

899  Q.  Turn  to  the  equity  statement  for  the  month  of 
April,  1935  and  examine  the  valuation  per  100 

pounds  placed  on  the  unsold  sugar,  and  purporting  by  the 
phraseology  of  the  statement  to  represent  “local  refiners 
equivalent  of  sales  prices.”  A.  We  show  a — 

Q.  What  is  the  valuation?  A.  We  show  the  valuation 
of  the  unliquidated  sugar  as  being  $4.30  less  2  per  cent. 

Q.  And  what  do  you  find  after  the  value  of  $4.30?  A. 
After  $4.30  in  parentheses  are  the  words  “including  tax.” 
Q.  And  does  that  indicate  to  you  that  that  was  all  sugar 
that  was  subject  to  tax?  A.  That  is  true. 

900  Q.  Can  you  explain  the  difference  between  the 
$5.10  current  price  shown  on  the  equity  statements 

for  the  month  of  September,  1935,  and  the  $4.55  at  which 
sugar  was  actually  sold  on  that  date?  A.  What  was  that 
amount  ? 

(Question  read  by  reporter.) 

A.  I  do  not  find  any  record  of  sugar  having  been  sold  on 
September  30th  at  any  price. 

Q.  Look  through  sometime  in  the  month  of  September. 
A.  All  right.  On  September  26th,  we  sold  sugar  at  $4.55 
per  bag. 
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Q.  Will  you  now  proceed  from  there,  and  please  answer 
the  question:  How  do  you  explain  the  difference  between 
the  $4.55  price  and  the  $5.10  current  price  shown  on  the 
equity  statement  for  the  month  of  September?  A.  My 
opinion  is  that  there  was  probably  an  advance  in  the  mar¬ 
ket,  although  I  am  not  sure  as  to  that.  You  see,  this  equity 
statement  is  drawn  up  four  days  after  invoice. 

Q.  Well,  see  what  price  you  were  selling  sugar  for  on 
the  1st  of  October?  A.  I  cannot  find  any  further  sales 
until  January,  1936,  after  September. 

•  ####••*#• 

1092  H.  T.  Netherton, 

produced  as  a  witness  on  behalf  of  the  respondent, 
being  first  duly  sworn  by  the  Notary  Public  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  testified  as 
follows : 

Direct  Examination 
By  Mr.  Gambil: 

Q.  Mr.  Netherton,  in  order  to  clarify  the  record  with 
respect  to  the  manner  in  which  Insular  Sugar  Refining  Cor¬ 
poration  invoiced  its  shipments  of  sugar  to  Balfour,  Guthrie 
&  Company,  will  you  again  repeat  the  general  plan  by 
which  the  sugar  w'as  invoiced  and  drafts  drawn  against 
such  sugar?  A.  Just  before  each  shipment  was  made,  we 
would  arrange  to  have  a  letter  of  credit  established  in  a 
bank  at  Manila  under  which  the  shipper,  the  Insular  Sugar 
Refining  Corporation,  wxmld  draw  on  us  at  a  certain  rate 
per  bag;  and  that  rate  per  bag  was  arrived  at  by  taking 
the  current  market  value  of  sugar  here  and  deducting  the 
charges  which  we  estimated  we  had  to  pay  from  the  time  of 
the  ship  leaving  Manila  until  the  sugar  was  eventually 
delivered  to  the  trade;  and  deducting  from  the  resulting 
figure  either  10  per  cent,  or  15  per  cent,  of  the  market 
value ;  and  drafts  were  drawn  on  us  at  the  resulting  figure 
per  bag. 
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Q.  What  determined  whether  Insular  Sugar  Refining 
Corporation  would  draw  90  per  cent,  of  that  determined 
value,  or  whether  it  drew  85  per  cent.?  A.  The  deter¬ 
mining  factor  was  based  upon  the  facilities  we 
1093  could  get  from  the  San  Francisco  bank  from  whom 
we  obtained  the  funds  to  finance  the  sugar.  They 
insisted  that  if  the  sugar  was  unsold  and  unhedged  that  a 
margin  of  15  per  cent,  be  maintained;  and  if  the  sugar 
was  sold,  or  if  unsold,  hedged,  then  they  only  insisted  upon 
a  margin  of  10  per  cent. ;  and  we  made  the  same  arrange¬ 
ment  with  Insular  Sugar  Refining  Corporation  in  respect  to 
the  advances. 

Q.  Did  the  rate  at  which  advances  were  to  be  made 
change  from  time  to  time  dependent  upon  the  refiners  mar¬ 
ket  price  here  in  the  United  States?  A.  Yes,  it  did. 

Q.  I  hand  you  here  what  purports  to  be  a  letter  signed 
Balfour,  Guthrie  &  Company,  Ltd.,  per  H.  T.  Netherton, 
dated  April  28th,  1934,  No.  293,  addressed  to  International 
Suchar  Corporation,  New  York  City,  which  sets  forth  a 
certain  computation ;  and  I  will  ask  you  if  you  can  identify 
this  letter  as  having  been  prepared  by  you? 

(Document  handed  to  witness  by  Mr.  Gambil.) 

Mr.  Halstead:  I  don’t  object  to  photostats  going  in  just 
as  if  the  original  had  been  offered  and  marked,  and  an 
agreement  made  for  the  substitution  of  the  photostatic 
copies. 


By  Mr.  Gambil : 

Q.  Is  that  your  letter  to  them?  A.  Yes. 

Q.  Does  that  letter  set  out  a  computation  showing  the 
general  method  by  which  the  amount  of  the  advances  were 
determined?  A.  Yes. 

1094  Q.  And  is  that  letter  typical  of  the  method  used 
throughout  the  various  years,  which  was  changed 
dependent  upon  prices  of  sugar  in  the  United  States?  A. 
Yes. 
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Mr.  Gambil:  The  respondent  offers  this  letter  dated 
April  28th,  1934,  No.  293,  as  Respondent’s  Exhibit  No.  1. 
Mr.  Halstead :  No  objection. 

(Document  marked  bv  reporter  Respondent’s  Exhibit 
No.  1.) 

***••*###• 

(Transcript  pp.  1094-1099  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

*##•#•###* 

1099  Q.  Per  100  bags?  A.  I  am  certain  that  that  is  so. 

Q.  Do  you  know  why  the  F.A.S.  Manila  price 
varied  from  time  to  time  on  the  invoices?  A.  I  don’t  know 
why. 

Mr.  Gambil:  Respondent  now  offers  in  evidence  as  Re¬ 
spondent’s  Exhibit  4,  invoice  No.  639,  dated  January  15th, 
1936. 

Mr.  Halstead :  Petitioner  objects  on  the  ground  that  the 
exhibit  offered  is  a  memorandum  between  principal  and 
agent;  and  that  its  contents  are  immaterial  to  the  issues 
in  this  case. 

(Document  marked  by  reporter  Respondent’s  Exhibit 
No.  4.) 

By  Mr.  Gambil: 

•  ••••••••• 

(Transcript  pp.  1100-1113;  1119-1123  and  1124-1126 
printed  in  Appendix  to  Petitioner’s  Brief.) 

1126  Q.  Mr.  Netherton,  I  will  ask  you  to  state  whether 
prior  to  June  8th,  1934,  the  insurance  coverage  on 
sugar  stocks  included  an  item  or  a  cost  designated  as 
“processing  tax’’?  A.  On  June  8th,  1934?  No. 

Q.  Prior  to  June  8th,  1934,  Mr.  Netherton,  what  was  the 
basis  of  your  insurance  coverage  on  sugar  stocks?  A.  As 
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I  remember,  the  basis  was  the  market  value  of  the 

1127  sugar,  plus  from  time  to  time  some  slight  additional 
coverage  to  take  care  of  any  sudden  rise  in  the 

market  which  you  might  not  be  prepared  for;  although  I 
would  have  to  refresh  my  memory  on  that. 

Q.  Does  the  letter,  then,  which  you  have  just  identified, 
mean  that  the  former  basis  of  insurance  coverage  on  sugar 
stocks  should  be  increased  by  the  amount  of  the  processing 
tax  which  had  been  paid  or  was  to  be  paid  on  the  sugar? 

Mr.  Halstead:  Petitioner  wants  to  call  attention  to  the 
fact  in  the  first  place  that  the  memorandum  in  question 
refers  to  compensating  taxes;  and  that  at  this  time  there 
i  was  no  processing  taxes  payable  on  this  sugar. 

The  Witness:  Would  you  read  the  question? 

(Question  read  by  reporter.) 

A.  It  is  a  little  difficult  to  answer  that  offhand,  because 
that  is  a — that  is  a  letter  here  dealing  with  a  specific 
situation  that  the  insurance  agents  here  in  San  Francisco 
called  our  attention  to. 

By  Mr.  Maiden : 

Q.  Well,  then,  Mr.  Netherton,  was  that  true,  then,  with 
respect  to  this  particular  occasion?  A.  That  insurance  on 
i  sugar  should  be  in  a  large  enough  amount  to  protect  us 
i  against,  or  rather  to  include  any  compensating  taxes  which 
we  had  paid  on  the  sugar? 

Q.  Yes,  that  is  right.  A.  Yes,  yes. 

Q.  And  that  was  in  addition  to  the  former  basis; 

1128  that  is,  prior  to  the  tax  period?  A.  We  certainly  did 
not  include  processing  taxes  prior  to  the  tax  period 

(Unreported  discussion,  following  which  Mr.  Gam- 
bil  continued  his  cross  examination  of  Mr.  Netherton  in 
the  deposition  where  Mr.  Netherton  was  called  as  a  wit- 
'  ness  on  behalf  of  the  petitioner,  and  wffiich  will  be  found 
at  page  67  of  that  deposition.) 

•  ••••••••• 
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1120  Cross  Examination 

By  Mr.  Halstead: 

Q.  Mr.  Netherton,  I  ask  you  to  examine  Respondent’s 
Exhibit  16,  and  state  whether  that  refers  to  refined  sugar 
or  not?  A.  No,  that  refers  to  raw  sugar. 

Q.  Mr.  Netherton,  will  you  direct  your  attention  to  Re¬ 
spondent’s  Exhibit  5.  Now,  read  into  the  record  what 
that  exhibit  says  about  the  compensating  tax?  A.  It  says, 
“Above  prive  of  $4.25  basis  San  Francisco  includes  present 
Compensating  Tax.” 

Q.  Mr.  Netherton,  will  you  examine  this  document  and 
identify  it? 

(Document  handed  to  the  witness  by  Mr.  Halstead.) 

A.  Yes.  This  is  a  statement  that  we  drew  up  sometime, 
I  believe,  about  the  end  of  1935,  or  probably  later,  showing 
how  we  had  disposed  up  to  a  certain  point  of  the  taxable 
floor  stocks  we  had  on  hand  on  June  8th,  1934. 

Q.  I  take  it  that  this  is  a  document  that  is  out  of 
1130  the  file  of  Balfour,  Guthrie,  is  it?  A.  That  came 
out  of  our  files,  yes. 

Q.  Can  you  tell  from  the  material  on  those  sheets 
whether  on  February  6th,  1935,  there  was  any  substantial 
amount  of  undisposed  of  inventory  sugars?  A.  There  was 
quite  a  bit  of  it. 

Q.  Well,  two  or  three  bags,  or  several  thousand  without 
making  any  computation.  Will  you  state  for  the  record 
how  the  figure  can  be  determined?  A.  This  statement 
shows  the  quantity  of  taxable  sugar  that  went  out  to  the 
trade  during  various  months.  Now,  after  January,  1935, 
there  went  out  to  the  trade  substantial  quantities  of  that 
sugar.  From  this  statement,  and  without  making  any 
close  calculation,  it  would  appear  there  might  have  been 
up  to  50,000  bags  on  hand  at  the  beginning  of  February, 
1935. 

Q.  At  that  time,  Mr.  Netherton,  did  you  have  any  other 
sugar  in  the  United  States  belonging  to  Insular  Sugar 
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Refining  Corporation  except  June  8th  inventory  sugar? 
That  is,  sugar  held  for  Insular’s  account  in  the  United 
States  ?  A.  You  mean  at  the  beginning  of  February,  1935  ? 

Q.  Yes.  A.  No,  that  was  all  we  had. 

Q.  And  I  believe  you  have  testified  that  subsequently 
shipments  were  received  which  came  in  the  end  of  March, 
and  thereafter?  A.  That  is  correct.  The  first  shipment 
that  we  received  from  Insular  for  their  account  after  June 
8th,  1934,  came  in  about  the  end  of  March,  1935. 

1131  Q.  Now,  Mr.  Netherton,  in  the  other  deposition 
that  was  taken  on  behalf  of  the  petitioner,  and  in 

'which  you  testified,  you  were  asked  by  counsel  for  re¬ 
spondent  to  explain  the  facts  that  in  the  February  equity 
statement  some  sugar  was  listed  as  including  tax  and  some 
sugar  as  untaxed.  Is  that  correct?  Do  you  recall  that 
question?  A.  I  do. 

Q.  Will  you  look  at  that  equity  statement;  and  I  direct 
your  attention  to  those  figures  again.  Will  the  reporter 
note  in  the  record  that  the  exhibit  number  of  that  exhibit 
is  Petitioner’s  Exhibit  No.  17  in  the  deposition  taken  on 
behalf  of  the  petitioner. 

Now,  Mr.  Netherton,  doesn’t  that  equity  statement  in¬ 
dicate  that  in  February,  1935,  Balfour  had  on  hand  two 
kinds  of  sugar?  A.  It  does. 

Q.  And  those  two  kinds  of  sugar  consisted  of  sugar  which 
had  been  subjected  to  the  floor  stock  tax  and  sugar  which 
was  exempt  from  tax  for  some  reason.  Will  you  state  the 
reason  for  the  exemption  of  a  certain  portion  of  the  sugar? 
A.  In  my  opinion,  without  checking  through  the  files,  which 
are  not  available  here,  the  sugar  that  was  not  subject  to 
tax  was  sugar  which  we  had  sold  to  canners,  and  which, 
therefore,  was  not  subject  to  floor  stock  tax. 

Q.  Mr.  Netherton,  you  were  in  charge  of  the  sales  of 
sugar  of  Balfour,  Guthrie  at  this  time  during  1934  and 
1935,  were  you  not?  A.  Yes,  that  is  correct,  subject 

1132  to  the  head  of  the  department  at  the  time. 
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Q.  If  shipments  of  Insular  sugar  had  been  re¬ 
ceived  which  had  been  shipped  from  Manila  prior  to  Sep¬ 
tember  12th,  1934,  when  the  processing  tax  took  effect, 
that  sugar  would  have  been  subject  to  a  compensating  tax, 
would  it  not?  A.  Will  you  kindty  repeat  that  question? 

(Question  read  by  reporter.) 

A.  That  is  correct. 

Q.  So  isn’t  it  true  that  there  were  three  kinds  of  sugar, 
so  far  as  taxes  were  concerned,  in  existence  on  February 
6th,  1935;  or  there  could  have  been  three  different  types 
of  sugar:  The  first  type,  inventory  stock,  on  which  a  floor 
stock  tax  had  been  paid;  the  second  type  of  sugar  was 
sugar  subject  to  canners ’  contracts;  and  a  third  type  of 
sugar  was  sugar  which  had  been  shipped  from  Manila 
after  the  floor  stock  tax  went  into  effect,  but  prior  to  the 
effective  date  of  the  processing  tax  in  Manila?  A.  Yes. 

Q.  Now,  Mr.  Netherton,  from  your  experience  and  knowl¬ 
edge  of  the  situation  at  that  time,  if  you  were  entering 
into  a  contract  to  buy  sugar,  would  you  have  wanted  to 
have  some  provision  in  the  contract  to  indicate  whether 
or  not  the  tax  had  been  paid,  and  also  to  indicate  which 
type  of  sugar  you  were  buying?  A.  I  can  answer  that 
this  way,  Mr.  Halstead:  That  if  1  am  buying  sugar,  I 
would  want  to  be  absolutely  certain  that  the  price  that  I 
was  paying  for  the  sugar  was  the  final  price,  and  that 
I  wouldn’t  be  letting  myself  in  for  any  additional 
charges. 

1133  Q.  In  other  words,  if  the  contract  contained  no  pro¬ 
visions  specifying  the  particular  type  of  sugar,  you 
might  find  that  you  had  bought  sugar  and  be  required  to  pay 
tax  on  it  besides,  is  that  correct?  A.  That  is  correct. 

Mr.  Maiden:  I  object  to  that  as  asking  for  a  conclusion 
of  the  witness. 

Mr.  Halstead:  It  is  cross  examination. 

Q.  Mr.  Netherton,  General  Foods  Corporation  buys  a 
great  deal  of  sugar,  does  it  not,  from  Balfour,  Guthrie? 
A.  Yes,  it  does. 
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•  Q.  They  are  represented  by  competent  buyers,  are  they 
not?  A.  Very. 

Q.  Does  General  Foods  have  any  connection  with  the 
cannery  industry?  A.  Yes,  they  do. 

Q.  Will  you  state  what  connection  they  have?  A.  They 
own  or  have  the  control  of  a  cannery  located  just  outside  of 
Portland,  Oregon,  known  as  B.  E.  Maling,  Incorporated, 
who  do  a  large  amount  of  canning  of  fruits. 

Q.  So  would  you  say  that  General  Foods  would  be  fully 
cognizant  of  this  entire  situation  with  reference  to  com¬ 
pensating  tax,  floor  stock  tax  and  processing  tax  in  effect 
on  the  Pacific  Coast  at  the  time  the  contract  was  made  ?  A. 
Yes,  they  would. 

Mr.  Maiden:  Just  a  second.  Do  you  know  that  of  your 
own  personal  knowledge,  or  is  that  just  your  con- 
1134  elusion?  A.  Well,  I  know  it  from  correspondence  and 
from  conversations  with  Mr.  Maling,  who  is  the  head 
of  the  concern  that  is  controlled  by  the  General  Foods  Cor¬ 
poration.  I  am  not  quite  certain  if  it  is  100  per  cent,  owned 
by  them,  or  whether  they  merely  have  a  controlling  in¬ 
terest  ;  but  I  am  certain  that  they  do  control  it ;  and  to  what 
extent  they  own  it,  I  am  not  quite  certain. 

Mr.  Maiden:  1  have  no  objection  to  him  answering  the 
question. 

By  Mr.  Halstead: 

Q.  I  believe  you  stated  that  you  didn’t  draw  that  con¬ 
tract,  Mr.  .Netherton  (referring  to  Respondent’s  Exhibit 
No.  5)  ?  A.  No,  I  did  not  draw  that  contract,  Mr.  Halstead. 

Q.  And  you  also  stated  that  it  w'as  not  drawn  by  the  San 
Francisco  office  of  Balfour,  Guthrie?  A.  No.  I  mean  it 
was  not  drawn  by  the  San  Francisco  office  of  Balfour, 
Guthrie  &  Company,  Ltd. 

Q.  Now,  Mr.  Netherton,  you  have  identified  twTo  exhibits, 
two  telegrams  dated  December  29th,  1934,  and  December 
31st,  1934,  Respondent’s  Exhibits  6  and  7  respectively;  and 
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also  a  letter  dated  December  31st,  1934,  from  your  office 
here,  letter  dated  513,  addressed  to  International  Suchar 
Corporation,  Respondent’s  Exhibit  No.  8.  Let  me  direct 
your  attention  to  those  exhibits;  and  state  whether  or  not 
you  have  made  an  investigation  to  determine  whether  any 
sugar  was  sold  pursuant  to  the  authorization  contained 
in  the  telegrams  from  International  Suchar  to  Bal- 

1135  four,  Guthrie  in  Sail  Francisco?  A.  Yes,  I  made  an 
investigation  of  that,  and  found  that  no  sale  was 

effected  as  a  result  of  this  interchange. 

Q.  I  ask  you  to  direct  your  attention  to  a  series  of  letters 
beginning  July  31st,  1935,  and  I  believe  ending  September 
11th,  1935,  which  the  respondent  has  offered  in  evidence, 
numbered  Respondent’s  Exhibits  9,  10,  11,  12,  13  and  14. 

(Documents  handed  to  the  witness  by  Mr.  Halstead.) 

Q.  Several  of  those  exhibits  are  signed  by  Mr.  T.  A. 
Howell.  Will  you  state  whether  you  know  who  Mr.  Howell 
is?  A.  Mr.  Howell,  I  understand,  was  secretary  of  Inter¬ 
national  Suchar  Corporation. 

Q.  And  what  part  did  he  take  in  these  Insular  transac¬ 
tions  ?  A.  So  far  as  1  know,  no  active  part  at  all,  although 
he  was  occasionally  writing  letters  to  us  in  Mr.  Freeman’s 
absence;  and  also  wrote  from  time  to  time  regarding  mat¬ 
ters  dealing  with  finance  and  so  on. 

Q.  Will  you  examine  those  letters  and  recite  who  signed 
the  letter  authorizing  you  to  write  to  Haas  Brothers  and  to 
Tea  Garden,  agreeing  to  repay  the  processing  taxes  under 
certain  contingencies?  A.  I  have  a  letter  here,  or  a  photo¬ 
static  copy  of  a  letter  dated  August  6th,  1935,  which  has  Mr. 
Howell’s  typewritten  signature  at  the  bottom;  and  that  is 
the  letter  which  authorizes  us  to  return  to  buyers  any  taxes 
which  we  have  paid,  and  which  might  at  some  future  time 
be  returned  to  us. 

Q.  Will  you  state,  if  you  know,  whether  any  such 

1136  arrangement  was  made  with  any  other  customers  of 
Balfour,  Guthrie  in  connection  with  Insular  sugar? 
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A.  So  far  as  I  know,  all  the  firms  with  whom  any  arrange¬ 
ments  were  made  are  listed  in  this  letter ;  and  the  names  of 
those  firms  were  Haas  Brothers,  San  Francisco,  and  Pacific 
Fruit  &  Produce  Company  in  Seattle.  In  addition,  in  this 
letter  the  name  of  Tea  Garden  Products  Company  is  listed. 
That  firm  did  not  buy  any  refined  sugar,  but  only  raw  sugar. 

Q.  Mr.  Netherton,  I  ask  that  you  draw  your  attention  to 
Respondent’s  Exhibit  30,  purporting  to  be  a  memorandum 
from  your  Los  Angeles  office  to  the  San  Francisco  office; 
and  state  who  signed  it?  A.  That  is  signed  by  J.  H.  Mac- 
Donaugh. 

Q.  Is  Mr.  MacDonaugh  now  a  part  of  the  Balfour, 
Guthrie  organization?  A.  No. 

Q.  Do  you  remember  Mr.  MacDonaugh?  A.  No. 

Q.  Has  anyone  by  the  name  of  MacDonaugh  ever  held  a 
position  as  an  executive  or  head  of  a  department?  A.  No. 

Q.  Would  a  man  in  the  Balfour,  Guthrie  organization 
holding  some  such  position  have  authority  to  commit  the 
firm,  or  commit  Insular  to  any  agreement  of  any  sort?  A. 
No,  he  would  not. 

Mr.  Halstead:  I  would  like  to  offer  in  evidence  as  Peti¬ 
tioner’s  Exhibit  “A”  the  schedules  identified  by  Mr.  Nether- 
ton. 

Mr.  Maiden:  I  have  no  objection. 

1137  (Schedules  marked  by  the  reporter  Petitioner’s 
Exhibit  “A.”) 

By  Mr.  Halstead : 

Q.  Mr.  Netherton,  will  you  now  direct  your  attention  to 
Respondent’s  Exhibit  27,  which  I  believe  you  testified  was  a 
memorandum  that  you  prepared  and  sent  to  the  Los 
Angeles  office.  Will  you  state  whether  that  memorandum 
is  an  advice  to  the  Los  Angeles  office,  or  was  intended  as  an 
advice  to  the  Los  Angeles  office,  that  in  the  opinion  of 
Balfour,  Guthrie  the  processing  tax  on  Insular  sugar  had 
been  passed  on  to  the  purchasers,  and  that,  therefore,  the 
purchasers  had  borne  the  burden  of  the  taxes? 
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Mr.  Maiden :  We  object  to  the  question  on  the  ground  that 
that  is  the  ultimate  conclusion  to  be  determined  by  the 
Court ;  that  is  one  of  the  issues ;  and  that  the  letter  speaks 
for  itself.  A.  And  will  you  read  that  question? 

(Question  read  by  reporter.) 

A.  No,  it  was  merely  intended  to  pass  on —  It  was  really 
intended  to  suggest  that  our  Los  Angeles  office  advise  their 
buyers  that  certain  forms  had  been  prepared  by  the  In¬ 
ternal  Revenue  Department,  under  which  buyers,  if  they  felt 
they  had  a  right  to  a  claim  on  the  Government,  to  go  ahead 
and  make  out  such  forms. 

Mr.  Halstead :  That  is  all. 

(Transcript  pp.  1162-1172  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

•  ••••••••• 

1177  Miss  Bernice  M.  Ford, 

testifying  for  Respondent. 

(Transcript  pp.  1177-1186  printed  in  Appendix  to  Peti¬ 
tioner’s  Brief.) 

•  ••••••••• 

1187  Cross  Examination 

By  Mr.  Halstead: 

Q.  Miss  Ford,  did  you  handle  the  transaction  to  which 
this  contract,  or  purported  copy  of  contract,  with  General 
Foods,  relates  Respondent’s  Exhibit  No.  1?  A.  No,  sir. 

Q.  Do  you  know  anything  about  the  negotiations  out  of 
which  the  contract  resulted?  A.  No,  sir. 

Q.  Miss  Ford,  do  you  know  what  a  compensating  tax  is? 
A.  No,  I  don’t,  Mr.  Halstead. 

Q.  You  cannot  distinguish  between  a  compensating  tax 
and  a  processing  tax?  A.  No,  I  don’t  know  the  distinction 
or  what  they  really  are. 
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Q.  Miss  Ford,  I  ask  you  to  look  at  Respondent’s  Exhibits 
Nos.  2,  3,  and  4,  and  to  state  whether  there  is  any  statement 
in  any  of  those  documents  that  the  processing  tax  of 
53%^  was  for  the  account  of  the  buyers.  A.  No,  Mr.  Hal- 
i  stead,  there  is  no  statement  to  that  effect. 

Q.  What  does  it  say,  Miss  Ford?  A.  It  says,  “The  above 
price  is  based  on  Government  processing  tax  at  the 
i  1188  rate  of  per  hundred  pounds  and  any  change  in 
this  tax  to  be  for  the  account  of  buyers.” 

Q.  In  other  words,  that  contract  states  inferentially  that 
the  oZV->4  processing  tax  is  not  for  the  account  of  the 
buyers,  but  that  if  a  tax  in  addition  to  53Mj^,  processing 
tax  in  addition  to  53M>£  shall  be  levied,  that  additional 
amount  shall  be  for  the  account  of  the  buyers  ?  A.  That  is 
right. 

Mr.  Maiden:  Respondent  objects  to  that  question  upon 
the  ground  that  it  is  leading. 

Mr.  Halstead :  Let  the  record  show  this  is  cross  examina- 
i  tion,  and  that  is  not  a  proper  objection  and — 

Mr.  Maiden :  It  is  leading  and  it  calls  for  a  conclusion  or 
opinion  of  the  witness. 

Mr.  Halstead:  Let  the  record  show  that  this  is  part  of 
cross  examination,  and  Petitioner’s  counsel  submit  the 
question  is  proper  cross  examination, 
i  Now,  you  may  go  ahead  and  answer,  Miss  Ford. 

Read  the  question. 

(Record  read.) 

A.  That  is  right. 

Q.  Miss  Ford,  were  some  of  the  contracts  from  which 
you  read  material  into  the  record  at  the  request  of  the 
Respondent’s  counsel,  duplicates  of  these,  either  in  whole 
or  in  part,  of  these  contracts,  Respondent’s  Exhibits  Nos. 

1,  2,  3,  and  4?  A.  Yes,  some  of  them  were  duplicates. 
1189  Q.  Will  you  state  a  few  of  those?  A.  Exhibit  No. 

2  is  duplicated  by  the  one  we  read,  the  Eusey  Com¬ 
pany,  5200  bags  at  $4.25;  and  Exhibit  3  is  duplicated  by 
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Hyland-Stanford,  8,000  bags  at  $4.25;  and  Exhibit  4  is 
duplicated  by  this,  Coast  Ice  Cream,  2500  bags  at  $4.25; 
and  it  is  questionable  as  to  whether  or  not  this  is  a  duplica¬ 
tion  in  whole  or  in  part,  this  General  Foods,  that  contract 
Exhibit  1 — this  may  be  duplicated,  I  am  not  sure. 

Q.  The  price  is  the  same  in  the  two  contracts,  and  the 
contracting  parties  are  the  same?  A.  Yes,  sir. 

Q.  Will  you  state,  Miss  Ford,  how  it  happens  that  there 
are  two  contracts  which  seem  to  be  duplicates  of  each  other 
among  your  records?  A.  Well,  it  seems  that  this  Exhibit 
Xo.  2,  with  the  Eusev  Company,  is  a  form,  see,  two  pages 
written  out,  where  the  duplication  is  a  printed  form — I 
should  say  first  that  this  is  typewritten,  this  duplicate,  or 
the  printed  form — has  a  lot  of  blanks  on  the  back  which  are 
used  in  the  office  records. 

Q.  Miss  Ford,  these  forms  of  contracts  that  you  have 
identified,  the  printed  forms,  that  is,  were  they  in  all  cases 
signed  by  the  buyers  of  sugar?  A.  No,  I  don’t  think  so, 
Mr.  Halstead. 

Q.  Did  you  make  a  practice — did  you  or  did  you 
1190  not  make  a  practice  of  keeping  such  forms  in  your 
file  if  they  w’ere  not  signed  by  the  buyer?  A.  Yes, 
we  kept  them. 

Q.  Did  the  space  on  the  back  for  recording  deliveries 
have  anything  to  do  with  that?  A.  Yes,  that  is  why  we 
kept  them;  we  kept  them  to  keep  track  of  the  deliveries. 

Q.  Only  answer  this  question  if  you  know  of  your  own 
knowledge:  In  the  case  of  sales  made  by  your  salesmen 
here  in  Los  Angeles  of  Insular  sugar — as  I  understand 
your  testimony — on  cross  examination  you  stated  that  a 
report  would  be  made  to  your  office  on  the  sale,  and  the 
invoices  would  be  made  out  in  the  office.  Now,  was  it  your 
custom  to  make  out  contracts  in  this  form  or  similar  form 
at  the  same  time,  or  were  those  made  out  at  the  time  the 
salesman  solicited  the  sale? 

Only  answer  if  you  know.  A.  W^ell,  I  don’t  quite  under¬ 
stand,  Mr.  Halstead. 
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Q.  Well,  in  every  case  would  a  printed  contract  form  be 
made  out  and  put  in  your  file  as  soon  as  a  sale  had  been 
negotiated  with  a  customer?  A.  Yes,  I  believe  it  would. 

Q.  Whether  the  customer  signed  the  contract  or  not?  A. 
Yes. 

Mr.  Halstead:  That  is  all  I  want  to  ask  Miss  Ford  in 
reference  to  these  contracts. 

1191  Redirect  Examination 

Bv  Mr.  Gambil: 

w 

Q.  There  is  one  more  question,  Miss  Ford:  If  I  under¬ 
stand  you  correctly  on  the  point  of  certain  duplications  of 
contracts,  is  it  not  true  that  you  put  your  regular  form  of 
contract  into  the  files  for  convenience  so  that  you  would 
have  a  space  on  the  back  of  them  to  enter  the  deliveries? 
A.  Yes,  that  is  right. 

Q.  That  was  the  reason  for  the  duplication,  isn’t  that 
true?  A.  Yes. 

Q.  And  all  contracts  that  you — either  those  that  are 
in  evidence  as  Respondent’s  Exhibits  Nos.  1,  2,  3,  and  4, 
and  those  44  other  contracts  listed  by  you — actual  deliveries 
were  made  on  all  of  those  contracts,  that  is  true,  is  it  not? 
A.  I  wouldn’t  say  without  looking  them  all  up.  I  couldn’t 
remember  the  details  of  44  contracts. 

Q.  Those  contracts  do  show  deliveries  on  the  back  of 
each  one,  that  is  true,  is  it  not?  A.  I  think  they  do. 

Q.  I  will  ask  you  to  look  on  the  back  of  each  contract 
and  see  whether  or  not  deliveries  were  actually  made  on 
all  the  contracts. 

Mr.  Halstead:  I  object  to  the  form  of  that  question. 
It  seems  to  me  you  ought  to  ask  whether  these  con- 

1192  tracts  show  a  record  on  the  back  indicating  whether 
deliveries  were  made. 

Mr.  Gambil:  I  will  ask  you,  Miss  Ford,  to  examine  the 
back  of  all  the  contracts  and  state  into  the  record  whether 
or  not  the  reverse  side  of  the  contracts  show  a  record  of 
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deliveries  having  been  made — indicating  deliveries  were 
made? 

(Witness  examining  documents.) 

A.  Yes. 

Q.  One  more  question,  Miss  Ford,  with  reference  to  the 
duplication  of  contracts — I  want  the  record  to  be  absolutely 
clear  on  what  happened:  Is  it  true  that  Respondent’s 
Exhibits  Nos.  2,  3,  and  4  are  the  real  contracts  entered 
into  by  the  parties?  A.  Well,  I  don’t  know. 

Q.  I  will  ask  you  to  look.  A.  They  seem  to  be. 

Q.  Now,  the  so-called  duplicated  contracts  are  not  ex¬ 
ecuted  by  the  parties,  is  that  true?  A.  No,  they  are  not. 

Q.  And  the  regular  forms  were  used  in  your  office  in 
order  that  you  could  have  a  place  on  the  back  of  such  forms 
to  keep  a  record  of  actual  deliveries  under  the  contracts, 
is  that  true?  A.  Yes. 

Q.  Is  it  true  that  the  prices  stated  on  the  dupli- 
1193  cates  are  the  same  as  the  prices  on  the  original?  A. 

That  is  right. 

(Recess  from  12:15  P.  M.  to  2:30  P.  M.) 


904  L.  W.  Cropp, 

called  as  a  witness  herein,  being  first  duly  sworn  to 
testify  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
deposed  and  said  as  follows: 

Direct  Examination 
By  Mr.  Halstead: 

Q.  Mr.  Cropp,  will  you  state  your  full  name?  A.  Laur¬ 
ence  W.  Cropp. 

Q.  Will  you  state  your  address,  Mr.  Cropp?  A.  My 
address,  931  North  83rd  Street,  Seattle. 

Q.  With  what  firm  or  corporation  are  you  associated, 
Mr.  Cropp?  A.  Balfour,  Guthrie  and  Company,  Limited. 
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Q.  'Where  is  the  office  of  Balfour,  Guthrie,  Limited 

905  with  which  you  are  connected?  A.  In  the  Dexter 
Horton  Building,  Seattle. 

Q.  How  long  have  you  been  associated  with  Balfour, 
Guthrie?  A.  Twenty-two  years. 

Q.  Is  this  firm,  Balfour,  Guthrie,  Limited,  the  same  firm 
that  has  offices  at  San  Francisco  and  Los  Angeles?  A. 
Yes. 

Q.  Also  Portland  and  Tacoma?  A.  Yes. 

Q.  What  is  the  nature  of  your  work  for  Balfour,  Guthrie, 
Mr.  Cropp?  A.  Well,  I  am  what  would  be  known  as  a 
clerk  mainly  in  the  import  and  merchandising  department. 

Q.  Do  you  know  whether  the  Seattle  office  of  Balfour, 
Guthrie  has  had  any  business  relations  with  Insular  Sugar 
Refining  Corporation  of  Manila,  Philippine  Islands  during 
the  period  that  you  have  been  associated  with  Balfour, 
Guthrie?  A.  Oh,  yes,  they  have. 

Q.  Will  you  state  in  general  what  the  nature  of  those 
relations  have  been?  A.  Well,  Balfour,  Guthrie  and  Com¬ 
pany  distributes  sugar  produced  by  Insular. 

Q.  By  that  you  mean  that  Balfour,  Guthrie  sells  the 
sugar?  A.  That  is  correct. 

Q.  In  what  locality?  A.  Well,  in — as  far  as  the  Seattle 
office  is  concerned,  in  Seattle  and  points  north  and  also 
points  east  in  the  whole  State  of  Washington,  and  some¬ 
times  in  northern  Idaho. 

Q.  In  your  capacity,  or  in  your  work  for  Balfour,  Guthrie 
and  Company,  do  you  have  anything  to  do  with  these  sales 
of  sugar,  and  have  you  had  anything  to  do  with  it  in 

906  the  past?  A.  Well,  more  in  the  bookkeeping  and 
invoice  end  of  it  rather  than  the  sale  of  it. 

Q.  You  have  charge  of  the  records  of  these  sales?  A. 
I  do  at  the  present  time,  yes. 

Q.  And  do  you  have  in  your  possession  records  for 
prior  years?  A.  Yes. 

Q.  Will  you  state  whether  in  the  sale  of  sugar  for 
Insular,  Balfour,  Guthrie  and  Company  has  customarily 


issued  invoices  to  the  purchasers?  A.  Yes,  we  invoice  all 
the  sugar  that  is  sold  from  Insular. 

Q.  And  have  you  retained  copies  for  office  records  of 
those  sales  in  }rour  Seattle  office?  A.  Yes,  we  have  copies 
of  all  the  invoices. 

Q.  Have  you  brought  with  you,  Mr.  Cropp,  the  invoices 
for  the  period  from  September  12,  1932  to  July  31,  1936, 
covering  the  sale  of  sugar  for  Insular?  A.  Yes,  they  are 
all  here.  In  fact,  they  are  here  from  the  first  of  Janu¬ 
ary,  1932.  As  they  are  all  bound  up  in  a  binder.  I  just 
didn’t  segregate  them  from  January  first,  1932  up  to  and 
inclusive  of  July  31,  1936. 

Q.  Are  you  satisfied  that  these  are  all  the  invoices  for 
that  period?  A.  I  am,  yes. 

Q.  Have  you  a  list  of  these  invoices,  Mr.  Cropp,  showing 
the  number  of  the  invoice,  the  total  amount  of  the  sale 
price  and  the  totals  by  months  of  the  sugar  sales?  A. 
These  are  the  lists  here,  starting  with  the  month  of  Sep¬ 
tember,  1932,  and  ending  with  the  month  of  July,  1936. 

Q.  Do  those  sheets  segregate  spot  sales  and  con- 
907  tract  sales?  A.  They  do. 

Q.  During  this  period,  Mr.  Cropp,  has  Balfour, 
Guthrie  and  Company — that  is,  the  Seattle  office — made 
any  reports  or  summaries  of  the  sales  of  sugar  made  in 
this  district?  A.  Yes.  Each  month — a  monthly  summary 
of  invoices  rendered  has  been  turned  in  to  San  Francisco 
office,  and  sent  on  to  Insular. 

Q.  In  other  words,  the  reports  are  made  to  San  Fran¬ 
cisco?  A.  That  is  correct.  They  are  sent  to  San  Fran¬ 
cisco,  although  the  reports  show  that  the  sugar  was  sold 
for  account  of  Insular  Sugar  Refining  Corporation. 

Q.  Are  these  those  reports  for  the  same  period  cov¬ 
ered  by  the  list  of  invoices?  A.  Yes,  they  are.  It  seems 
like  there  are  a  couple  of  extra  ones  here.  Both  subse¬ 
quent  to  and  prior  to  the  list  of  invoices — and  the  others 
would  be  included  there. 


Q.  Have  you  a  schedule,  Mr.  Cropp,  that  ties  up  the 
list  of  invoices  and  the  total  sales  shown  on  these  lists  with 
these  monthly  reports'?  A.  Yes,  there  is  this  schedule 
which  has  been  made  up,  and  which  I  have  carefully  gone 
over  and  checked  each  item  on  it.  There  was  one  slight 
error.  Shall  I  mention  that  at  this  time? 

Q.  Well,  I  will  cover  that  in  a  minute.  A.  All  right. 

Q.  Now,  Mr.  Cropp,  will  you  state  what  is  in  the  first 
column  set  out  in  that  schedule?  A.  The  information  in 
the  first  column  of  this  schedule  is  a  summary  or  a  list 
of  the  total  of  these  various  sheets  that  were  on 
908  the  roll  here  covering  the  total  number  of  bags  and 
value  of  invoices  for  each  month. 

Q.  In  the  next  column  what  information  appears?  A. 
The  information  in  the  next  column  is  the  total  number  of 
bags  and  the  gross  sale  of  each  month  as  reflected  in 
these  monthly  statements. 

Q.  What  is  the  description  of  the  item  in  these  monthly 
reports  which  is  listed  in  this  schedule  ?  A.  Well,  they  men¬ 
tion  in  front  of  the  value  that  it  is  due  by  average  on  such 
and  such  a  date,  whatever  the  due  by  average  date  was. 

Q.  So  that  that  figure  in  Column  2  of  the  schedule  will 
be  found  in  the  corresponding  month  of  the  monthly  state¬ 
ment  under  the  head  “Due  by  Average’’?  A.  That  is 
correct. 

Q.  At  the  end  of  the  schedule  there  are  certain  items 
labeled  “unaccounted  for  dill erences. ”  Will  you  state 
how  many  bags  are  unaccounted  for  during  the  period 
covered  by  this  schedule?  A.  There  are  no  bags  unac¬ 
counted  for. 

Q.  You  have  checked  these  unaccounted  for  figures,  Mr. 
Cropp — will  you  state  whether  you  have  found  any  of  them 
to  be  in  error?  A.  Yes.  There  was  one  item  in  column 
one  here,  or  really  the  second  column — but  the  first  column 
of  figures  in  the  total  sales  per  bills  where  there  was  a 
clerical  error  made  in  making  up  this  individual  sheet  by 
months.  I  refer  to  September,  1934,  when  the  total  as 
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listed  on  the  sheet  reads  $118,666.36,  and  it  should  have 
read  $118,466.36  or  a  reduction  in  the  total  amount 

909  of  the  invoices  for  that  month  of  $200. 

Q.  Will  you  take  the  sheets  of  invoices  that  you 
have  previously  identified  and  find  that  particular  entry 
and  put  the  correct  figure  at  a  place  where  it  will  be 
readily  seen?  A.  Invoice  941  here,  to  read  $3,748.18  in¬ 
stead  of  $3,948.18. 

Q.  Now  will  you  write — 

Mr.  Maiden :  What  is  the  number  of  that  invoice  ? 

The  Witness:  No.  941.  Shall  I  change  the  total,  too? 

By  Mr.  Halstead: 

Q.  No,  just  put  your  initials  there — at  that  point.  A. 
Yes. 

Q.  Now,  does  that  change  any  of  the  so-called  unac¬ 
counted  for  differences  on  this  schedule,  Mr.  Cropp?  A. 
Yes,  it  does  in  that  particular  month.  Here,  in  this  last 
column,  instead  of  being  a  debit  balance  of  $199.92,  there 
is,  of  course,  a  credit  balance  of  eight  cents. 

Q.  Will  you  make  that  correction  in  pencil  and  also 
initial  it,  Mr.  Cropp?  A.  Yes.  Let’s  see — I  didn’t  change 
this  here. 

Q.  Make  a  proper  change  in  column  1,  too.  A.  All 
right. 

Q.  Now,  Mr.  Cropp,  will  you  look  at  this  schedule  and 
particularly  the  column  “Unaccounted  for  Differences’’ 
and  state  the  total  of  the  differences  which  have  been  un¬ 
accounted  for  for  the  period  beginning  in  September,  1932, 
up  to  January,  1935?  A.  Yes,  that  is  just  a  few  cents. 
Let’s  see,  there  would  be  a  difference  of  two  cents. 

910  Q.  And  what  is  the  largest  difference  in  any  one 
month?  A.  Twenty  cents  credit. 

Q.  For  the  period  beginning  with  January,  1935  through 
December,  1935,  will  you  state  in  general  what  kind  of  dif¬ 
ferences  are  unaccounted  for?  By  that  I  mean  will  you 
state  whether  the  differences  shown  indicate  that  the  sale 
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prices, — the  total  sales  prices  on  the  list  are  in  excess  of 
the  due  by  average  figure  or  less  than  the  due  by  average 
figure?  A.  Yes;  these  figures  unaccounted  for  here  during 
1935  show  that  the  total  of  the  invoices  as  listed  are  in 
excess  of  the  total  credited  in  the  monthly  reports. 

Q.  So  that  the  first  column  during  that  period  overstates 
the  sales  price  to  the  extent  of  the, — overstates  the  price 
at  which  the  sugar  was  sold  to  the  extent  of  the  items  listed 
in  that  column;  is  that  correct?  A.  Well,  that  would  be  an 
off-hand  conclusion,  although,  really  I  have  not  had  the  time 
to  check  into  it  and  find  out  where  the  discrepancies  did 
occur. 

Q.  But,  in  any  event,  the  total  of  the  invoices  is  more 
during  that  period  than  your  regular  monthly  statements — 
A.  That  is  correct. 

Q.  Than  the}*  indicate  to  be  correct?  A.  That  is  correct. 

Q.  For  the  year  1936  will  you  state  what  the  total  dif¬ 
ferences  are,  and  how  many  months  are  affected?  A.  For 
1936,  three  months  were  affected,  May,  June  and  July, — 
do  you  want  an  accurate  figure  or  a  round  figure? 

Q.  Well,  yes,  a  round  figure.  A.  About  $107.00  un¬ 
accounted  for. 

911  Q.  And  that  $107  is  what, — an  overstatement  or 
understatement?  A.  It  is  an  overstatement  as  was 
the  case  in  1935. 

Q.  Can  you  give  us  the  round  figure  as  to  the  total  over¬ 
statement  in  1935?  A.  Oh,  about  $9S0. 

Mr.  Halstead:  The  petitioner  offers  in  evidence  as  Ex¬ 
hibit  1  the  invoices  identified  by  Mr.  Cropp  in  these  two 
boxes,  and  asks  that  they  be  sealed  and  marked  as  one 
exhibit  and  forwarded  with  the  deposition. 

Mr.  Maiden:  That  is  with  the  understanding,  Mr.  Hal¬ 
stead,  that  I  am  going  to  have  the  right  here  to  check  those 
invoices  before  they  are  finally  sealed  and  sent  in  by  the 
reporter? 

Mr.  Halstead :  That  is  right.  Surely,  and,  you  can  make 
all  these  offers,  Mr.  Reporter,  subject  to  check  by  respond¬ 
ent’s  attorneys. 
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The  Witness:  You  mentioned  two  boxes.  They  are  all 
in  one  box  as  far  as  Seattle  is  concerned. 

Mr.  Halstead:  Well,  one  box,  yes. 

Mr.  Maiden:  And  that  condition  you  speak  of  will  apply 
to  all  exhibits  that  you  will  offer  here? 

Mr.  Halstead:  Yes. 

Mr.  Maiden:  And  of  course  I  will  check  them  before  we 
leave. 

Mr.  Halstead:  Well,  as  far  as  I  am  concerned  you  can 
check  them  in  Washington.  I  don’t  care. 

(Invoices  from  Seattle  office  of  Balfour,  Guthrie  and  Com¬ 
pany,  Limited,  received  in  evidence,  being  marked 
912  Petitioner’s  Exhibit  No.  1,  the  same  being  attached 
hereto  and  returned  herewith.) 

Mr.  Halstead:  Next,  petitioner  offers  in  evidence  as 
Petitioner’s  Exhibit  2,  the  lists  of  invoices  which  have 
been  identified  and  corrected  by  Mr.  Cropp,  consisting  of 
seventy-eight  sheets,  starting  with  September,  1932  and 
ending  with  July,  1936. 

(Lists  of  invoices  of  Seattle  office,  Balfour,  Guthrie  and 
Company,  Limited,  received  in  evidence  as  Petitioner’s 
Exhibit  2,  the  same  being  attached  hereto  and  returned 
herewith.) 

Mr.  Halstead:  Petitioner  offers  in  evidence  as  Petitioner’s 
Exhibit  3,  the  monthly  reports  of  Balfour,  Guthrie,  Seattle 
office,  to  Insular  Refining  Company,  for  the  period  from 
January,  1932  until  October,  1936,  inclusive,  this  exhibit 
consisting  of  five  separate  binders. 

(Monthly  reports  of  Balfour,  Guthrie  and  Company, 
Limited,  Seattle  office,  to  Insular  Sugar  Refining  Company, 
January,  1932,  to  October,  1936  inclusive,  received  in  evi¬ 
dence  as  Petitioner’s  Exhibit  3,  the  same  being  attached 
hereto  and  returned  herewith.) 


\ 
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By  Mr.  Halstead: 

Q.  Mr.  Cropp,  have  you  a  schedule  showing  what  portion 
of  the  total  sales  listed  on  these  invoice  lists,  Petitioner’s 
Exhibit  2,  represented  contract  sales?  A.  Yes,  I  think 
this  list  here  which  segregates  these  sales  pursuant  to  con¬ 
tracts,  from  the  total  sales. 

Q.  Is  it  possible  from  that  schedule  to  determine  the 
amount  of  spot  sales  by  months  during  the  period 
913  covered  by  the  schedule?  A.  I  would  say  that  the 
spot  sales  were  the  difference  between  the  sales  made 
pursuant  to  contract  and  the  total  sales. 

Q.  And  those  are,  respectively  columns  what?  A. 
Columns  2  and  1.  In  other  words,  Column  1  minus  Column 
2  would  be  the  spot  sales. 

Mr.  Halstead:  Petitioner  offers  the  two  schedules  iden¬ 
tified  by  Mr.  Cropp  as  Petitioner’s  Exhibits  4  and  5. 

(Two  schedules  representing  spot  and  contract  sales  of 
Balfour,  Guthrie  Company,  Limited,  Seattle  office,  received 
in  evidence  as  Petitioner’s  Exhibits  4  and  5,  the  same 
being  attached  hereto  and  returned  herewith.) 

By  Mr.  Halstead : 

Q.  Mr.  Cropp,  will  you  explain  briefly  the  difference 
between  contract  sales  and  spot  sales?  A.  A  contract  sale 
is  a  sale  consummated  at  a  certain  time  for  delivery,  over 
an  extended  period  of  time,  forward;  a  spot  sale  is  merely 
a  delivery, — merely  a  sale  made,  picked  up  and  invoiced  on 
the  same  day. 

Q.  In  the  sales  records  that  are  summarized  in  your 
monthly  reports  under  the  heading  “Due  by  Average” 
when  were  contract  sales  reflected, — when  the  contract 
was  entered  into  or  when  the  sugar  was  delivered?  A.  No, 
the  monthly  reports  are  reports  of  deliveries  made  during 
the  current  month  and  do  not  reflect  the  dates  that  the 
contract  may  have  been  entered  into. 
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Q.  Can  you  state,  Mr.  Cropp,  whether  it  was  the  custom 
of  the  Seattle  office  of  Balfour,  Guthrie  and  Company  to 
list  the  processing  tax  as  a  separate  item  during  the 
914  period  when  that  tax  was  in  effect?  A.  It  was  not 
the  practice. 

Mr.  Maiden:  How  does  that  refer  to  invoices? 

By  Mr.  Halstead: 

Q.  Will  you  answer  the  question  specifically  with  refer¬ 
ence  to  invoices?  A.  It  was  not  the  practice  to  show  any 
tax  on  any  invoice. 

Q.  Have  you  seen  an  invoice  in  which  the  tax  was  listed 
as  a  separate  item?  A.  I  have  not. 

Q.  Do  the  figures  shown  on  the  invoices  represent  the 
full  amount  received  for  the  sugar  by  Balfour,  Guthrie  and 
Company  for  the  account  of  Insular;  or,  let  me  put  the 
question  another  way:  Did  Insular  ever  receive  anything 
for  the  sugar  sold  pursuant  to  these  invoices  in  addition 
to  the  amount  listed  on  the  invoices  themselves?  A.  As 
far  as  I  know  they  did  not.  There  is  one  point  that  comes 
up, — it  is  the  other  way, — I  don’t  know  as  it  will  have  any 
bearing.  Sometimes  the  face  value  of  the  invoice  is  not 
collected  by  reason  of  some  freight  allowance  or  absorption 
or  something  like  that,  which  is  deducted  when  the  buyer 
remits. 

Q.  Are  these  deductions  reflected  in  the  monthly  reports? 
A.  Yes. 

Q.  Did  the  Seattle  office  follow  the  practice  of  billing 
its  sugar  on  the  basis  of  the  San  Francisco  price  plus 
freight?  A.  In  the  majority  of  instances  except  where 
damaged  sugar  might  come  up,  in  which  case  it  would  be 
billed  at  a  net  Seattle  figure. 

(Discussion  off  the  record.) 

•  #*•*«•••• 
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915  Maud  Bullen, 

called  as  a  witness  herein,  being  first  duly  sworn  to 
testify  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
deposed  and  said  as  follows: 

Direct  Examination 
By  Mr.  Halstead: 

Q.  Will  you  state  your  name  for  the  record,  Miss  Bullen  ? 
A.  Maud  Bullen. 

Q.  And  where  do  you  live,  Miss  Bullen?  A.  At  Tacoma, 
410  Sixth  Avenue. 

Q.  With  what  firm  or  corporation  are  you  associated?  A. 
Balfour,  Guthrie  and  Company,  Limited,  Tacoma  office. 

Q.  How  long  have  you  been  associated  wdth  Balfour, 
Guthrie,  Miss  Bullen?  A.  Since  May,  1923. 

Q.  Miss  Bullen,  what  sort  of  work  do  you  do  for  Balfour, 
Guthrie?  A.  Oh,  attend  to  office  work,  general  office  work, 
I  do  the  bookkeeping  and  stenographic  work. 

Q.  In  your  work  for  Balfour,  Guthrie,  have  you  had  any¬ 
thing  to  do  with  transactions  between  Balfour,  Guthrie,  and 
Insular  Sugar  Refining  Corporation?  A.  Yes.  We  act 
as  sales  agent  for  Insular. 

Q.  Will  you  state,  Miss  Bullen,  whether  the  Tacoma 
office  has  any  connection  with  any  other  office  of 

916  Balfour,  Guthrie,  whether  its  business  is  conducted 
directly  with  San  Francisco  or  in  part  with  some 

other  office?  A.  Oh,  it  is  conducted  in  part  with  Seattle, 
and  we  get  some  instructions  from  Seattle  and  some  from 
San  Francisco. 

Q.  Does  the  Tacoma  office  have  any  records  of  the  sales 
made  of  Insular  sugar  during  the  period  from  September 
12,  1932  to  July  31,  1936?  A.  Yes,  we  have  records. 

Q.  Do  you  have  copies  of  invoices  that  were  issued  under 
those  sales,  or  reflecting  those  sales?  A.  Yes. 

Q.  Have  you  brought  those  invoices  with  you?  A.  Yes, 
they  are  all  here, — invoice  books, — the  invoices  commenc¬ 
ing  with  1932  through  to  1936, — they  are  all  there. 
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By  Mr.  Maiden: 

Q.  That  is  from  September  12,  1932  on?  A.  Yes, — the 
invoices  are  all  there. 

Bv  Mr.  Halstead: 

Q.  Those  invoices  are  in  bound  volume,  are  they,  Miss 
Bullen?  A.  Yes. 

Q.  Are  those  copies  of  invoices  which  were  actually  is¬ 
sued  to  the  buyer  in  each  case?  A.  Yes.  These  are  the 
carbon  copies. 

•  #•••••••• 

920  Mr.  Halstead:  The  Petitioner  offers  in  evidence 
the  monthly  report  comprising  six  binders  identi¬ 
fied  by  the  witness  as  Petitioner’s  Exhibit  8  and  the 
schedule  to  which  she  has  just  referred  as  Petitioner’s 
Exhibit  9. 

(Monthly  report,  comprising  six  binders,  referred  to  by 
the  witness,  received  in  evidence  as  Petitioner’s  Exhibit 
8,  the  same  being  attached  hereto  and  returned  herewith.) 

(Schedule  referred  to  by  the  witness,  received  in  evidence 
as  Petitioner’s  Exhibit  9,  the  same  being  attached  hereto 
and  returned  herewith.) 

Q.  Have  you  a  schedule,  Miss  Bullen,  showing  in  a  sep¬ 
arate  column  the  number  of  bags  and  the  amount  of  the 
sales  in  each  month  which  represented  sales  made  pursuant 
to  prior  contract?  A.  Yes,  1  have  it  here. 

Q.  Is  this  that  schedule? 

Mr.  Halstead:  The  Petitioner  offers  that  as  Petitioner’s 
Exhibit  10. 

(Schedule  referred  to  by  the  witness,  received  in  evidence 
as  Petitioner’s  Exhibit  10,  the  same  being  attached  hereto 
and  returned  herewith.) 

Q.  Now  Miss  Bullen,  in  the  sale  of  sugar  for  Insular  in 
the  Tacoma  office,  what  base  price  was  used  in  computing 


the  price  shown  on  the  invoice.  Was  it  figured  at  a  Tacoma 
price  or  some  other  price?  A.  No,  it  was  figured  at  a  San 
Francisco  price. 

•  ••*#••••• 

922  Q.  Miss  Bullen,  do  you  know  whether  it  was  the 
practice  of  the  Tacoma  office  to  bill  the  processing 
tax  to  the  purchaser  of  the  sugar  as  a  separate  item  on  an 
invoice?  A.  No,  it  was  not. 

Q.  Did  you  ever  see  an  invoice  in  which  it  was  so  billed 
as  a  separate  item?  A.  No. 

•  •**##•••• 

947  L.  W.  Cropp 

*••••••••• 

953  Now%  with  respect  to  the  selling  policy  of  Insular 
sugar  by  the  Seattle  office  of  Balfour,  Guthrie,  does 

the  San  Francisco  office  dictate  and  control  that?  A.  That 
is  correct. 

Q.  In  the  sale  of  Insular  sugar  by  the  Seattle  office,  the 
prices  to  be  received  and  the  types  and  kinds  of  contracts 
to  be  entered  into  are  authorized  by  the  San  Francisco 
office?  A.  Well,  might  I  say  that  they  are  okehed  by 

954  the  San  Francisco  office  after  submission  to  them. 

Q.  Before  selling  any  sugar  or  entering  into  any 
different  or  unusual  type  of  contracts  with  customers  of 
the  Seattle  office,  does  this  office  first  secure  the  confirma¬ 
tion  of  the  San  Francisco  office  before  proceeding?  A.  Yes. 

Q.  Does  the  Seattle  office  report  to  the  San  Francisco 
office  from  time  to  time  on  the  business  it  is  doing  and  so 
forth?  A.  Every  week  a  record  of  sales  made  during  the 
week  is  sent  to  San  Francisco. 

Q.  Does  the  San  Francisco  office  supply  the  Seattle  office 
with  advice  from  time  to  time  about  changes  to  be  made  in 
the  sales  policy?  A.  Yes. 

Q.  Do  they  keep  the  Seattle  office  notified  of  price 
changes?  A.  Yes,  they  do.  Sometimes  the  Seattle  office  in- 


forms  the  San  Francisco  office  that  competitors  are  chang¬ 
ing  their  prices,  and  we  presume  it  is  good  business  to 
follow  suit,  in  which  case  they  tell  us  it  is. 

Q.  But  before  following  suit,  you  await  their  authority? 
A.  Yes,  that  is  true. 

Q.  In  other  words,  the  Seattle  office  would  not  lower  or 
raise  prices  without  first  advising  with  the  San  Francisco 
office  about  it  ?  A.  That  is  correct. 

•  •••*••••• 

958  Q.  Well,  isn’t  the  truth  that  where  you  sell  sugar 
for  future  delivery,  the  longer  the  delivery  period 
the  greater  price  that  would  be  ordinarily  charged?  A. 
No,  not  necessarily.  We  just  follow  competition  of  what 
the  other  refiners  are  offering. 

•  •#••*•••# 

970  Q.  Now,  Mr.  Cropp,  would  you  look  at  Contracts 
No.  3096,  3192  and  3205?  A.  All  right,  I  have  them 

here. 

Q.  Referring  specifically  to  Contract  3096,  will  you  state 
what  the  date  of  that  contract  was?  A.  July  19,  1933. 

Q.  What  price  was  fixed  in  that  contract?  A.  $4.65  net, 
C.  I.  F.  Seattle. 

Q.  How  many  bags  did  it  provide  for?  A.  3,000. 

Q.  Now,  is  there  a  record  on  the  back  of  that  contract 
indicating  when  those  bags  were  delivered?  A.  There  is. 

Q.  And  will  you  state  whether  any  of  those  deliveries 
were  made  after  June  8, 1934?  A.  Yes,  according  to  a  note 
hereon,  920  bags  were  undelivered  as  of  June  8,  1934  and 
delivered  thereafter. 

Q.  Now  does  that  list  indicate  the  price  at  which  the 
deliveries  were  made?  A.  No,  it  does  not. 

Q.  Will  you  look  at  the  invoices  in  Petitioner’s  Exhibit  1 
and  see  if  you  can  find  some  of  the  sales  delivered  after 
June  8, 1934?  A.  The  first  delivery  after  June  8th  against 
this  contract  was  June  14th,  Invoice  544  for  200  bags. 

Q.  Does  that  invoice  show  the  price?  A.  Yes. 


971  Q.  How  much  is  that?  A.  The  contract  price  is 
$4.65. 

Q.  Now,  Mr.  Cropp,  does  that  invoice  show  anywhere  any 
charge  for  the  processing  tax?  A.  No. 

Q.  Now%  will  you  look  at  Contract  No.  3096  and  see 
whether  that  has  any  statement  with  reference  to  the  tax? 
A.  The  contract  covers  the  two  tax  clauses  which  were 
generally  on  contracts  at  that  time.  Shall  I  read  that? 

Q.  Yes.  A.  “If  any  law  becomes  effective  after  the  date 
hereof,  of  a  character  imposing  any  tax,  upon  or  payable 
by  the  vendor,  because  of  sales,  deliveries  or  orders  here¬ 
under,  the  vendee  shall  pay  the  vendor  the  amount  of  such 
tax.  Any  import  duties,  excise  or  other  taxes  that  may  be 
hereafter  levied  on  either  raw  or  refined  sugar,  affecting 
any  portion  of  this  contract,  shall  be  for  buyer’s  account.” 

Q.  Now,  will  you  look  at  Contract  No.  3192,  Mr.  Cropp, 
and  give  the  date?  A.  The  date  of  Contract  No.  3192  is 
February  6,  1934. 

Q.  And  the  amount  of  the  sale  provided  for  in  bags?  A. 
2500  bags. 

Q.  And  the  price  ?  A.  The  original  typed  price  has  been 
amended  in  pencil. 

Q.  To  what  price?  A.  First  to  $3.90,  subsequently  to 
$3.80. 

Q.  Will  you  look  and  tell  me  whether  there  was  a  record 
of  when  deliveries  were  made  under  that  contract?  A. 
Yes,  there  is  on  the  reverse  side  of  it. 

972  Q.  Were  any  deliveries  made  after  June  8,  1934? 
A.  Yes,  there  'were.  The  record  states  here  that  there 

are  2,235  undelivered  on  June  8,  1934. 

Q.  Now,  will  you  look  at  the  invoices  for  that  period  put 
in  evidence,  and  see  whether, — what  price  they  list  as  the 
price  at  which  the  sugar  was  sold?  A.  Invoice  June  22nd, 
573,  applying  against  that  contract,  20  bags,  basis  $3.80; 
that  w’ould  be  San  Francisco. 

Q.  Did  that  contract  contain  the  same  type  clause  as 
3096?  A.  It  does. 
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Q.  Will  you  examine  Contract  No.  3205  and  give  the 
date?  A.  Contract  No.  3205  dated  February  6,  1934. 

Q.  For  how  many  bags?  A.  For  6,000  bags. 

Q.  And  does  that  contract  have  a  record  of  the  deliv¬ 
eries  on  the  back?  A.  It  does  not. 

Q.  Have  you  any  other  memorandum  attached  to  it  that 
shows  the  deliveries?  A.  Nothing. 

Q.  Now,  Mr.  Cropp,  before  the  luncheon  recess  you 
were  asked  to  locate  the  carbon  copies  of  Contracts  17  and 
18  and  see  whether  thev  contained  a  record  of  the  deliv- 
cries  made  pursuant  to  those  contracts.  Are  these  the  car¬ 
bon  copies?  A.  They  are. 

Q.  Now,  will  you  look  at  Contract  No.  17  and  state 
whether  or  not  there  were  more  deliveries  under  this  con¬ 
tract  during  the  month  of  May  than  the  total  which 
973  you  testified  to  this  morning?  A.  In  my  testimony 
this  morning  I  stated  that  from  the  invoice  record  it 
would  appear  that  only  950  bags  had  been  delivered  against 

this  contract  in  the  month  of  Mav.  While  I  remarked  that 

•> 

there  was  a  possibility  of  another  50  bags  also  having  been 

delivered  through  a  clerical  error,  the  contract  not  having 

been  noted  on  the  invoice.  The  record  on  the  back  of  this 

contract  shows  that  there  were  1,000  bags  delivered  against 

this  contract  in  Mav. 

•> 

Q.  Now,  will  you  find  that  invoice  for  50  bags  and  give 
the  number  and  the  date?  A.  The  invoice  in  question  is 
No.  413  of  May  2Sth,  50  bags. 

Q.  Mr.  Cropp,  will  you  refer  to  this  contract,  the  first 
paragraph  under  the  item  “price,”  and  state  whether  that 
is  the  customary  language  used  by  your  office  for  a  price 
to  be  determined  by  the  market  at  the  date  of  delivery  or 
on  the  date  the  contract  was  made?  A.  I  don’t  quite  get 
your  question,  Mr.  Halstead. 

Q.  We  will  take  a  specific  instance.  A.  You  are  refer¬ 
ring  to  17  or  18,  or  does  it  matter? 

Q.  I  don’t  think  it  matters.  They  are  both  the  same. 
Take  a  specific  instance.  Suppose  sugar  were  delivered 
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during  the  month  of  June,  1934  under  this  contract.  Will 
you  explain  how  the  price  for  that  particular  delivery  would 
be  determined  under  this  language?  A.  Well,  the  price 
would  be  determined  as  stated  here  in  the  contract  of  five 
cents  per  sack  less  than  the  f.  o.  b.  San  Francisco  list  price 
for  Menu  sugar  on  the  date  of  delivery. 

Q.  Assume  that  the  f.  o.  b.  San  Francisco  price  on  the 
date  of  delivery  was  $4.50,  then  the  price  would  be 
974  shown  how  much?  A.  $4.45. 

Q.  Now,  Mr.  Cropp,  if  another  delivery  under 
this  contract  were  made  on  July  15th,  and  in  the  mean¬ 
time  the  San  Francisco  price  had  fallen  to  $4.35,  at  what 
price  would  the  sugar  have  been  delivered?  A.  $4.30. 

Q.  So  that  is  it  not  true,  Mr.  Cropp,  that  the  sales  under 
this  contract  reflect  the  current  market  price  of  sugar  at  the 
time  the  delivery  was  made  subject  to  the  special  adjust¬ 
ment  provided  for  in  this  paragraph?  A.  That  is  correct. 

Q.  Will  you  refer  to  the  paragraph  at  the  bottom  of  the 
page  under  the  item  “payment,”  and  state  whether  or  not 
the  paragraph  with  reference  to  the  tax  is  not  the  same 
paragraph  which  you  have  heretofore  read  in  the  case  of 
Contracts  No.  3096  and  3192  ?  A.  It  is  the  same  clause. 

Q.  WThat  does  that  language  state  about  the  right  of  the 
vendor  to  add  the  amount  of  any  tax  to  the  purchase  price? 
A.  The  clause  states  that  the  vendee  shall  pay  the  vendor 
the  amount  of  such  tax. 

Q.  In  other  words,  that  the  tax  may  be  added  to  the  pur¬ 
chase  price?  A.  That  is  correct. 

Q.  Will  you  state  again  whether  you  know  of  any  instance 
in  which  Balfour,  Guthrie  had  specifically  added  the  amount 
of  the  tax  to  the  purchase  price  shown  on  any  invoice?  A. 
To  my  knowledge  they  never  did  add  such  a  tax  to  the 
invoice. 

•  ••••••••• 


231 


982  R.  G.  McBurnie, 

called  as  a  witness  herein,  being  first  duly  sworn  to 
testify  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
deposed  and  said  as  follows : 

Direct  Examination 
By  Mr.  Halstead: 

Q.  Mr.  McBurnie,  will  you  state  your  full  name  for  the 
record?  A.  Robert  George  McBurnie. 

Q.  Are  you  associated  with  the  Seattle  office  of  Balfour, 
Guthrie,  Limited?  A.  Yes,  I  am. 

Q.  In  what  capacity?  A.  I  am  the  manager  of  the  goods 
department  at  the  present  time. 

983  Q.  Will  you  explain  a  little  what  that  title  means ; 
in  other  words,  what  do  you  do?  A.  Well,  the  busi¬ 
ness  of  the  goods  department  is  dealing  in  merchandise, 
that  is,  import  and  domestic  merchandise. 

Q.  In  other  words,  you  are  kind  of  sales  manager,  is  that 
correct?  A.  That  is  right,  yes. 

Q.  In  that  capacity,  Mr.  McBurnie,  do  you  come  in  con¬ 
tact  with  the  transactions  between  Balfour,  Guthrie, 
Limited,  and  Insular  Sugar  Refining  Corporation?  A.  Yes. 

Q.  Have  you  had  anything  to  do  with  selling  the  sugar 
of  the  Insular  Sugar  Refining  Corporation?  A.  Yes. 

Q.  For  how  long  a  period?  A.  Oh,  I  have  been  in  charge 
of  sugar  sales  here  since  we  took  on  the  account  of  the  In¬ 
sular  Sugar  Refining  Company,  which  is  about  ten  or  eleven 

vears. 

• 

Q.  Will  you  state  how  the  prices  at  which  the  Insular 
sugar  is  sold  are  determined  by  the  Seattle  office  of  Bal¬ 
four,  Guthrie.  A.  How  we  arrive  at  our  sales  price? 

Q.  Yes.  Well,  we  determine  that  in  relation  to  the  sales 
of  the  domestic  cane  sugars  in  San  Francisco, — C.  &  H.  and 
Sea  Island  sugars,  and  at  the  present  time  our  price  is  ten 
cents  under  C.  &  H.  sugar. 


Q.  And  have  your  prices  remained  at  a  more  or  less  con¬ 
stant  ratio  with  the  price  of  C.  &  H.  throughout  the 
period  when  you  have  been  selling  Insular  sugar? 

984  A.  Yes,  more  or  less.  Sometimes  w’e  would  sell  at  a 
five-cent  differential,  and  sometimes  at  a  ten-cent 

differential. 

Q.  But  the  price  has  always  been  pegged  to  the  C.  &  II. 
price?  A.  Yes,  it  has  always  been  in  relation  to  the 
C.  &  H.  price. 

Q.  Will  you  look  at  these  two  contracts,  No.  17  and  18, 
Mr.  McBurnie,  and  see  whether  you  had  anything  to  do 
with  the  making  of  those  contracts.  A.  Yes.  My  signature 
is  on  them. 

Q.  Will  you  read  the  provision,  Mr.  McBurnie,  as  to  the 
purchase  price?  A.  Price  is  five  cents  per  sack  less  than 
the  f.  o.  b.  San  Francisco  list  price  for  Menu,  fine  granulated 
sugar  on  date  of  delivery  plus  tw’enty-twTo  and  one-half  cents 
coastwise  freight  and  insurance.  And  change  in  coastwise 
freight  up  or  dowm  to  be  for  buyer’s  account. 

Q.  Now,  is  the  provision  in  that  contract  consistent  with 
your  policy  of  fixing  prices  as  you  have  just  stated  ?  A.  Yes. 

Q.  In  other  words,  that  contract  provides  for  a  price 
which  is  to  be  determined  by  the  market  price  f.  o.  b.  San 
Francisco?  A.  Yes,  that  is  w*hat  we  call  an  open  price  con¬ 
tract.  W’e  named  it, — in  this  case,  it  was  five  cents  under 
the  C.  &  H.  price  on  date  of  delivery.  So  that  price  would 
be  subject  to  fluctuation  up  or  down,  whichever  happened 
to  the  C.  &  H.  price. 

Q.  What  is  the  date  of  that  first  contract,  Mr.  McBurnie  ? 
A.  They  are  both  dated  May  15,  1934. 

Q.  Now,  will  you  give  us  an  illustration,  Mr.  McBurnie,  of 
how  the  price  would  be  arrived  at  in  the  case  of  a  sale 

985  pursuant  to  either  one  of  those  contracts  on  June  1, 
1934.  A.  Do  you  mean  a  delivery  against  this  con¬ 
tract? 

Q.  Yes,  a  delivery  against  that  contract ;  what  price  would 
be  charged  on  June  1, 1934?  A.  Well,  it  would  be  five  cents 
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under  the  price, — under  the  list  price  for  the  C.  &  H.  sugar 
on  June  1st. 

Q.  And  on  June  15, 1934,  what  would  the  price  be,  Mr.  Mc- 
Burnie  ?  A.  The  same  procedure  would  apply. 

Q.  And  would  that  procedure  be  applied  until  all  the 
sugar  provided  for  in  that  contract  was  disposed  of?  A. 
Yes. 

Q.  There  is  a  clause  in  that  contract  that  relates  to  taxes. 
Will  you  read  that  clause,  Mr.  McBurnie?  A.  It  says  here, 
“If  any  law  becomes  effective  after  the  date  hereof  of  a 
character  imposing  any  tax,  upon  or  payable  by  the  vendor, 
because  of  sales,  deliveries  or  orders  hereunder,  the  vendee 
shall  pay  the  vendor  the  amount  of  such  tax.” 

Q.  Now,  Mr.  McBurnie,  will  you  state  whether,  in  your 
experience,  and  in  your  contacts  with  this  Insular  account, 
you  ever  recall  an  instance  in  which  the  processing  tax  was 
added  to  any  sales  price  of  sugar  as  a  specific  item?  A. 
No,  I  don’t.  1  am  quite  certain  that  no  such  items  were 
charged. 

Q.  I  will  refresh  your  recollection,  Mr.  McBurnie,  by  tell¬ 
ing  you  that  the  floor  stock  tax  imposed  by  the  Agricultural 
Adjustment  Act  went  into  effect  on  J  une  8, 1934,  and  then  I 
will  ask  you  if  you  know  whether  that  tax  was  added  as  a 
specific  item  to  the  f.  o.  b.  San  Francisco  price  mentioned 
in  this  contract  in  any  of  sales  made  after  June  8, 
986  1934? 

Mr.  Maiden:  You  mean  as  a  separate  item?  It 
does  not  show  there  that  that  means  added  as  a  separate 
item, — designated  as  tax. 

(Last  preceding  question  repeated  by  reporter.) 

A.  I  would  say  that  it  was  not  added  as  a  specific  item  to 
the  price. 

Mr.  Maiden:  That  applies  to  the  Portland  office? 

Mr.  Halstead:  No,  applies  to  the  Seattle  office.  All  this 
testimony  goes  in  the  Seattle  deposition. 
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By  Mr.  Halstead: 

Q.  Will  you  look  at  Contract  No.  18,  and  the  copy  which 
has  a  list  of  deliveries  and  see  if  the  price  at  w’hich  the 
sugar  w’as  sold  is  listed  with  those  deliveries?  A.  Well, 
it  states  here  that  on  May  26th  145  bags  W’ere  delivered  at 
$4.00,  and  June  7th,  260  bags  at  $4.00,  and  on  June  30th,  330 
bags  at  $4.60. 

Q.  Mr.  McBurnie,  from  your  knowledge  of  these  trans¬ 
actions,  and  particularly  from  your  knowledge  in  making 
this  contract,  are  you  able  to  state  w’hether  the  increase 
from  $4.00  to  $4.60  in  the  billed  price  .which  you  have  just 
mentioned  is  the  result  of  the  application  of  the  first  para¬ 
graph  under  the  item  of  price,  which  reads  “Five  cents  per 
sack  less  than  the  f.  o.  b.  San  Francisco  price  for  Menu 
fine  granulated  sugar  on  the  date  of  delivery  plus  twenty- 
two  and  a  half  cents  coastwise  freight  and  insurance.”  Or, 
whether  it  is  the  result  of  the  exercise  by  Balfour,  Guthrie 
of  the  printed  paragraph  at  the  bottom  of  the  contract, 
following  the  word  “payment”  which  provides  “If  any 
law  becomes  effective  after  the  date  hereof,  of  a 
987  character  imposing  any  tax,  upon  or  payable  by  the 
vendor,  because  of  sales,  deliveries  or  orders  here¬ 
under,  the  vendee  shall  pay  the  vendor  the  amount  of  such 
tax.  Any  import  duties,  excise  or  other  taxes  that  may  be 
hereafter  levied  on  either  raw’  or  refined  sugar  affecting 
any  portion  of  this  contract,  shall  be  for  the  buyer’s 
account.” 

Mr.  Maiden:  I  want  to  object  to  that  question  upon  the 
ground  that  it  calls  for  the  conclusion  of  the  witness,  and 
that  the  answer  is  the  ultimate  determination  to  be  made 
by  the  Board. 

A.  Well,  I  would  say  that  the  reason  our  price  is  $4.60 
at  that  particular  time — or  our  price  was  $4.60  at  that 
time  was  due  to  the  fact  that  the  price  of  C.  &  H.  was 
$4.65;  our  price  would  be  five  cents  under  their  price. 

Mr.  Halstead:  All  right.  You  may  cross  examine. 


J 


235 


Cross  Examination 
By  Mr.  Maiden: 

Q.  Now,  Mr.  McBurnie,  you  say  you  have  been  sales 
manager  for  Balfour,  Guthrie,  the  Seattle  office  of  Balfour, 
Guthrie,  since  it  first  took  on  the  Insular  account?  A.  No; 
no,  I  have  been  in  charge  of  sugar  sales  since  we  took  on 
the  Insular  account. 

Q.  So  that  during  the  entire  period  from  September  12, 
1932,  through  and  including  July  31,  1936,  you  were  di¬ 
rectly  in  charge  of  the  sugar  sales  made  by  Balfour  of 
Insular  sugar  in  this  territory?  A.  Yes,  in  this  Seattle 
territory. 

Q.  Now,  Mr.  McBurnie,  as  sales  manager  in 
988  charge  of  the  sugar  sales,  is  it  necessary  for  you 
to  keep  in  touch  with  the  refined  and  raw  prices  in 
the  United  States  markets?  A.  No,  not  necessarily — not 
in  all  markets. 

Q.  Well,  as  the  sugar  sales  manager,  has  it  been  your 
practice  to  keep  in  close  touch  with  both  the  refined  and  the 
raw  markets  of  sugar  in  the  United  States?  A.  I  would 
say  not  particularly  in  close  touch  with  the  raw  markets. 

Q.  Well,  Mr.  McBurnie,  you  do  take  all  of  the  sugar 
trade  journals,  and  you  have  furnished  you  market  prices, 
as  furnished  by  various  sources,  do  you  not?  A.  No,  we 
do  not  take  all  the  sugar  trade  journals. 

Q.  Well,  Mr.  McBurnie,  what  sugar  trade  journals  do 
you  take?  A.  As  a  matter  of  fact,  we  don’t  take  any  sugar 
trade  journals. 

Q.  What  sugar  trade  journals  and  market  list  prices  are 
furnished  you  from  any  source?  A.  Well,  we  know  the 
C.  &  H.  and  the  Sea  Island — those  are  the  two  main  re¬ 
finers  in  San  Francisco,  having  a  published  list  price  for 
their  sugars,  and  we  know  what  they  are  at  all  times. 

Q.  Well,  do  you  keep  those  published  list  prices  on  your 
desk  in  your  office?  A.  We  do  get  them  occasionally,  but 
they  are  not  furnished  to  us.  We  might  pick  them  up  from 
a  customer. 
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Q.  Do  you  make  it  a  part  of  your  business  to  keep  in 
close  touch  with  the  C.  &  H.  list  price?  A.  Yes. 

Q.  Now,  Mr.  McBurnie,  you  assume,  of  course,  that 
C.  &  H.  sells  its  sugar  at  that  quoted  list  price  that 

989  it  puts  out?  A.  That  is  correct. 

Q.  You  don’t  know  whether  it  does  or  not?  A. 
Well,  I  cannot  be  positive.  I  do  not  see  their  invoices. 

Q.  Isn’t  it  a  fact,  Mr.  McBurnie,  that  you  have  your  sus¬ 
picions  from  time  to  time  that  probably  C.  &  H.  are  selling 
under  their  list  market  price? 

(Discussion  off  the  record.) 

A.  I  don’t  think  I  could  accuse  C.  &  H.  of  that,  especially 
these  days  under  the  Robinson-Patman  Law;  I  would  hate 
to  put  my  neck  out  to  that  extent. 

Q.  I  don’t  have  particular  reference  to  now,  but  to  the 
period  from  June  8,  1934  to  January  16,  1936.  A.  Well, 
I  think  the  C.  &  H.  people  adhere  very  closely  to  their 
price  list. 

Q.  In  selling  your  sugar  in  Seattle  particularly,  you 
sold  your  sugar  at  a  price  five  cents  less  than  the  C.  &  H. 
list  price?  A.  Yes.  It  varies,  of  course.  At  the  present 
time  we  are  selling  ten  cents  under  list  of  C.  &  H. 

Q.  During  the  period  September  12,  1932  through  and 
including  July  31st,  1936,  what  was  the  differential  between 
your  price  and  C.  &  H.  price?  A.  I  cannot  answer  that  off¬ 
hand — I  cannot  say  whether,  without  checking  into  the 
records — to  know  whether  that  was  five  cents  all  the  way 
through  that  period  or  not. 

Q.  Does  it  occur  to  you  that  probably  at  certain  times 
during  that  period  it  might  have  been  more  or  less  under 
the  C.  &  H.  price  than  five  cents?  A.  I  cannot  remember  at 
the  present  time. 

Q.  Now,  your  attention  was  called  to  contracts  17 

990  and  18  in  which  it  set  out  five  cents  per  sack  less 
than  the  f.  o.  b.  San  Francisco  list  price  for  Menu 

fine  granulated  sugar,  and  I  will  ask  you  to  state  whether 


or  not  Menu  fine  granulated  sugar  is  not  a  product  of 
C.  &  H.  A.  It  was  a  product  of  C.  &  H.  That  was  the 
brand  name  at  that  time  for  their  sugar. 

**••••*•** 

1007  D.  C.  Marshall, 

called  as  a  witness  herein,  being  first  duly  sworn  to 
testify  the  truth,  the  whole  truth  and  nothing  but  the  truth 
deposed  and  said  as  follows: 

Direct  Examination 

Bv  Mr.  Halstead: 

* 

Q.  Mr.  Marshall,  will  you  state  your  full  name  for  the 
record?  A.  Donald  Crawford  Marshall. 

Q.  Where  do  you  live,  Mr.  Marshall?  A.  Portland, 
Oregon. 

Q.  With  what  firm  or  corporation  are  you  associated? 
A.  Balfour,  Guthrie,  Limited,  Portland,  Oregon. 

Q.  Is  that  the  same  Balfour,  Guthrie  and  Company  that 
has  offices  at  Los  Angeles,  San  Francisco,  Seattle  and 
Tacoma?  A.  Yes. 

Q.  Will  you  state  what  the  nature  of  your  work  is  for 
Balfour,  Guthrie?  A.  It  has  been  clerical  up  until  a  year 
ago  when  I  went  out  as  a  salesman. 

Q.  Do  you  know  anything  about  the  transactions  which 
Balfour,  Guthrie  has  with  Insular  Sugar  Refining  Com¬ 
pany?  A.  Yes. 

Q.  What  sort  of  transactions  has  Balfour,  Guthrie 
handled  for  Insular?  A.  Well,  we  had  sugar, — handled 
sugar  for  them,  sir,  as  agents. 

Q.  You  act  as  agents  for  Insular  for  Portland  and  the 
territory  surrounding  Portland?  A.  Yes,  surrounding 
Portland. 

1008  (Discussion  off  the  record.) 

Q.  Mr.  Marshall,  in  making  sales  of  sugar  for 
Insular  Sugar  Refining  Corporation,  does  the  Portland 
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office  of  Balfour,  Gutlirie  issue  invoices  in  the  case  of  each 
sale?  A.  We  do. 

Q.  Do  they  retain  a  copy  as  part  of  the  permanent  office 
records  of  these  invoices?  A.  Yes. 

Q.  Have  you  brought  with  you  these  invoices  for  the 
period  from  September  12,  1932  to  July  31,  1936?  A.  We 
have. 

Q.  Are  you  satisfied  that  these  are  all  the  invoices  that 
|  you  have,  Mr.  Marshall?  A.  Yes,  I  am. 

Q.  Mr.  Marshall,  have  you  a  list  of  these  invoices  show- 
|  ing  the  number  of  the  invoice  and  the  amount  in  bags  and 
i  dollars  in  making  a  division  between  the  sales  pursuant 
to  contract  and  the  so-called  spot  sales?  A.  Yes,  we  have. 

(Discussion  off  the  record.) 

Mr.  Halstead:  I  offer  in  evidence  the  invoices  identified 
by  Mr.  Marshall  as  Petitioner’s  Exhibits  11  and  12,  the 
same  comprising  123  sheets. 

(Invoices  representing  spot  and  contract  sales  of  Bal¬ 
four,  Guthrie  Company,  Limited,  Portland  Office,  received 
in  evidence  as  Petitioner’s  Exhibits  11  and  12,  the  same 
being  attached  hereto  and  returned  herewith.) 

By  Mr.  Halstead: 

Q.  Now,  Mr.  Marshall,  did  you  bring  with  you  your  files 
of  contracts  which  include  the  contracts  made  by  Bal¬ 
four  for  the  account  of  Insular  for  the  years 
1009  1934,  1935  and  1936?  A.  Yes. 

Q.  Will  you  take  the  contracts  making  up  the 
year  1934,  and  will  you  find  the  first  contract  in  that  file 
covering  sugar  sold  by  Balfour,  Guthrie  for  the  account 
of  Insular  Sugar  Refining  Corporation?  A.  There  it  is. 

Q.  What  is  the  date  of  that  contract?  A.  The  date  of  the 
contract  is  February  8,  1934. 

Q.  And  who  is  the  purchaser  named  in  the  contract?  A. 
Cleary  &  Hillman  Packing  Company,  Salem,  Oregon. 

Q.  And  how  many  bags  of  sugar  does  it  cover?  A. 

10,000. 
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Q.  And  at  what  price?  A.  The  typed  price  was  $4.15, 
and  later  reduced  to  $3.90  in  pencil. 

Q.  What  does  that  pencil  reduction  mean?  A.  Sup¬ 
posed  to  be  a  continuation  of  the  base  price  at  San  Fran¬ 
cisco.  A  decline  in  the  base  price  no  doubt  at  San  Fran¬ 
cisco. 

Q.  Is  this  the  original  signed  contract  between  the 
parties,  Mr.  Marshall?  A.  Yes,  it  is. 

Mr.  Halstead:  I  offer  that  contract  in  evidence  as  Peti¬ 
tioner’s  Exhibit  13. 

(Contract  for  10,000  bags  of  sugar,  Cleary  &  Hillman 
Packing  Company,  Salem,  Oregon,  received  in  evidence  as 
Petitioner’s  Exhibit  13,  the  same  being  attached  hereto 
and  returned  herewith). 

By  Mr.  Halstead: 

1010  Q.  Now,  Mr.  Marshall,  this  contract  is  on  a  par¬ 
ticular  printed  form.  Will  you  state  whether  that 
is  the  only  printed  form  that  was  used  in  selling  sugar  by 
the  Portland  office  of  Balfour,  Guthrie?  A.  Well,  to  my 
particular  knowledge,  there  was  also  groceries  contracts. 

Q.  Have  you  a  form  of  groceries  contract  to  which  you 
refer?  A.  We  did  have  around  that  time, — or  prior  to 
that  time  there  was  a  groceries  contract  form. 

Q.  Is  this  one  of  those  contract  forms?  A.  That  has 
been  used,  although  that  was  mainly  sales, — taken  from 
the  salesmen’s  sales  book  which  later  is  sent  in  to  the 
office  and  entered  as  a  contract.  And  we  sometimes, — 
have  also  made  what  is  known  as  a  formal  contract  out  to 
cover  these. 

Q.  Well,  does  the  presence  of  this  form  in  this  1934  file 
indicate  that  this  was  the  contract  which  was  used,  and 
that  no  formal  contract  was  sent  out?  A.  Yes,  it  does. 

Q.  Now,  is  this  form  signed  by  the  purchaser?  A.  Yes, 
it  is. 

Q.  And  what  is  the  date  of  this  contract?  A.  The  date 
of  the  contract  is  April  18,  1934. 
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Q.  And  it  is  for  how  many  bags  of  sugar?  A.  3,000  bags. 
Q.  And  the  purchaser  is  named  what?  A.  Safeway 
Stores,  Boise,  Idaho. 

Q.  And  is  Safeway  Stores  a  processor  or  a  manufacturer 
or  a  canner?  A.  I  don’t  quite  understand  the  definition. 

Q.  Is  Safeway  Stores  a  manufacturer  or  a  canner? 
1011  A.  Well,  they  are  neither  one;  they  are  chain 
groceries. 

Q.  At  what  price  does  this  contract  provide  sugar  should 
be  sold?  A.  The  original  price  $4.10,  and  it  has  been 
reduced  again  to  $4.00. 

(Discussion  off  the  record.) 

Mr.  Halstead:  The  petitioner  offers  this  contract  in 
evidence  as  Exhibit  No.  14. 

Mr.  Maiden:  No  objection. 

(Safeway  Stores  Contract,  dated  April  18,  1934,  3,000 
bags  of  sugar  received  in  evidence  as  Petitioner’s  Exhibit 
14,  the  same  being  attached  hereto  and  returned  here¬ 
with.) 

**•**•#••* 


By  Mr.  Halstead: 

Q.  Mr.  Marshall,  let  me  direct  your  attention  to  Peti¬ 
tioner’s  Exhibits  13  and  14  and  state  whether  or  not  there 
was  any  other  form  of  contract  used  by  Balfour,  Guthrie 
for  the  sale  of  sugar  which  is  contained  in  these  files  or 
contracts  which  you  have  produced.  A.  Yes,  there  was 
another  type  of  contract,  Mr.  Halstead. 

Q.  Will  you  find  one  of  those  contracts?  A.  Well,  this 
is  one  here. 

Q.  Will  you  give  the  date  of  the  contract  and  the  pur¬ 
chaser?  A.  September  24,  1935,  Carl  G.  Anderson,  whole¬ 
sale,  Portland,  Oregon. 

Mr.  Maiden:  Would  you  mind  giving  the  number  of 
the  contract,  please? 


The  Witness:  This  contract  is  unnumbered. 

By  Mr.  Halstead: 

Q.  How  many  bags  of  sugar  does  that  contract  cover? 
A.  It  calls  for  1,500. 

Q.  And  delivery  when?  A.  On  or  before  December  15, 
1035. 

Mr.  Halstead:  The  Petitioner  offers  this  in  evidence  as 

Petitioner’s  Exhibit  17. 

1013  (Carl  G.  Anderson  Contract,  September  24,  1935, 

1500  bags,  received  in  evidence  as  Petitioner’s  Ex¬ 
hibit  17,  the  same  being  attached  hereto  and  returned  here¬ 
with.) 

By  Mr.  Halstead: 

Q.  Mr.  Marshall,  will  you  state  whether  this  form  of 
contract,  Petitioner’s  Exhibit  14,  was  used  by  Balfour, 
Guthrie  for  any  other  type  of  merchandise  sold  by  them 
other  than  sugar?  A.  Yes,  it  was. 

Q.  Will  you  look  at  a  contract,  No.  1034,  and  state  what 
sort  of  merchandise  that  covers?  A.  It  covers  fifteen  tons 
of  nitrate  of  soda. 

Q.  Who  was  the  purchaser?  A.  Marine  By-Products 
Company,  Portland,  Oregon. 

Q.  And  the  date  of  the  contract?  A.  The  date  is  Janu¬ 
ary  30,  1934. 

Mr.  Halstead:  The  Petitioner  offers  that  in  evidence 
as  Exhibit  18. 

(Contract  No.  1034  covering  15  tons  nitrate  of  soda 
sold  to  Marine  By-Products  Company,  Portland,  Oregon, 
received  in  evidence  as  Petitioner’s  Exhibit  18,  the  same 
being  attached  hereto  and  returned  herewith.) 

By  Mr.  Halstead : 

Q.  Will  you  look  at  1904  and  state  what  sort  of  mer¬ 
chandise  that  covers?  A.  Covers  ten  tons  of  calcium  chlo¬ 
ride. 
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Q.  What  is  the  date  of  the  contract  and  the  purchaser? 
A.  December  21,  1934,  Armstrong  Ice  Machine  Company, 
Portland,  Oregon. 

Q.  Are  these  two  contracts  which  you  have  just  ex¬ 
amined  in  all  respects — the  printed  form,  is  that  in  all 
respects  similar  to  Petitioner’s  Exhibit  14  covering 
1014  sugar?  A.  Yes,  it  is. 

Mr.  Halstead :  The  Petitioner  offers  this  contract 
in  evidence  as  Petitioner’s  Exhibit  19. 

(Contract  No.  1904,  Armstrong  Ice  Machine  Company, 
Portland,  Oregon,  covering  10  tons  of  calcium  chloride, 
received  in  evidence  as  Petitioner’s  Exhibit  19,  the  same 
being  attached  hereto  and  returned  herewith.) 

By  Mr.  Halstead: 

Q.  Now,  will  you  examine  Contract  No.  1473  and  state 
what  that  contract  covered?  A.  This  contract  covered  a 
forty-ton  car  of  nephi  gypsum. 

Q.  And  what  is  the  date  of  that  contract?  A.  October 
22,  1935. 

Mr.  Halstead:  The  Petitioner  offers  this  contract  in 
evidence  as  Petitioner’s  Exhibit  20. 

(Contract  No.  1473  covering  40-ton  car  of  nephi  gypsum, 
October  22,  1935,  received  in  evidence  as  Petitioner’s  Ex¬ 
hibit  20,  the  same  being  attached  hereto  and  returned 
herewith.) 

By  Mr.  Halstead: 

Q.  Now,  will  you  look  at  Petitioner’s  Exhibits  14,  18, 
19  and  20  and  state  whether  they  were  all  printed  at  the 
same  time  by  the  same  printer?  A.  Yes,  they  were. 

Q.  How  can  you  tell  that?  A.  The  printer  has  his  im¬ 
print  almost  at  the  bottom. 

Q.  Will  you  read  what  it  says?  A.  It  shows  20  books, 
12 — I  imagine  that  is  December — and  33,  by  Armbruster  & 
Renfro,  Inc.,  Printers. 

Q.  Do  you  know  what  the  numeral  33  applied  to?  A. 
I  presume  that  would  be  the  year. 


Q.  In  which  these  forms  were  printed?  A.  Yes. 

1015  Q.  Where  were  they  printed?  A.  Well,  I  do  know 
where  the  printer  is  located  in  Portland. 

Q.  Your  answer  is  that  the  firm  is  located  in  Portland? 
A.  Yes. 

Q.  And  therefore  these  forms  were  printed  in  Portland? 
A.  Yes,  sir. 

Q.  Mr.  Marshall,  will  you  read  the  second  paragraph  in 
small  type  at  the  bottom  of  the  page  which  appears  on  all 
these  contracts?  A.  “Imposition  of  federal  or  state  tax 
on  sales  or  any  federal  or  state  tax  that  may  be  enforced 
during  the  life  of  this  contract  to  be  for  account  of  buyer.” 

Q.  Now,  Mr.  Marshall,  will  you  look  at  a  contract  which 
is  identified  at  the  top  as  seller’s  contract  No.  1735,  and 
state  what  the  contract  covers?  A.  The  contract  covers 
sixty  tons  of  hemp  seed  meal. 

Q.  And  what  is  the  date  of  that  contract?  A.  October 
16,  1935. 

Q.  Will  you  see  if  the  language  which  you  have  just  read 
from  these  exhibits  14,  18,  19  and  20  appears  on  that  con¬ 
tract  at  any  place?  A.  Under  Item  No.  12,  special  condi¬ 
tions,  there  is  something,  sir:  “The  imposition  of  a  fed¬ 
eral  tax  on  sales  or  any  federal  or  state  tax  that  may  be 
enforced  during  the  life  of  this  contract  to  be  for  account 
of  buyer.”  It  is  typed  in. 

Q.  That  statement  is  not  a  part  of  the  printed  form,  but 
it  is  typed  in,  is  that  correct?  A.  Yes,  sir. 

1016  Mr.  Halstead:  The  Petitioner  offers  this  contract 
in  evidence  as  Exhibit  21. 

(Contract  No.  1735,  October  16,  1935,  60  tons  hemp  seed 
meal,  received  in  evidence  as  Petitioner’s  Exhibit  21,  the 
same  being  attached  hereto  and  returned  herewith.) 

By  Mr.  Halstead : 

Q.  Mr.  Marshall,  in  your  experience  in  selling  sugar  and 
your  contact  with  sugar  sales  for  Insular  Sugar  Refining 
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Corporation,  will  you  state  whether  the  processing  tax  or 
the  floor  stock  tax  or  the  compensating  tax  was  ever  added 
to  the  sales  price  of  sugar  as  a  specific  item  on  any  invoice? 
A.  Not  to  my  knowledge,  Mr.  Halstead. 

Q.  Do  you  know  of  any  instance  where  the  provision 
which  you  have  read  from  this  form  of  contract,  such  as 
that  appearing  on  Petitioner’s  Exhibit  14  relating  to  the 
imposition  of  any  state  or  federal  tax,  has  been  taken  ad¬ 
vantage  of  to  make  a  specific  charge  or  to  collect  the 
amount  of  any  tax  from  a  buyer  of  sugar  or  a  buyer  of 
Insular  sugar?  A.  I  do  not  remember  of  any  such  in¬ 
stance. 

Mr.  Halstead:  I  think  that  is  all  for  Mr.  Marshall. 

•  ###*••##• 

1025  Redirect  Examination 

By  Mr.  Halstead : 

Q.  Mr.  Marshall,  referring  again  to  Petitioner’s  Exhibit 
21  for  the  sale  of  hemp  seed  meal,  counsel  for  Respondent 
asked  you  if,  subsequent  to  the  date  of  that  contract,  a 
tax  had  been  imposed  of  $1.00  on  hemp  seed  meal,  you 
would  have  enforced  the  provision  of  that  contract  relating 
to  taxes,  and  your  reply  was  that  it  would  depend,  as  I 
understand  it, — that  it  would  depend  on  competition.  If 
your  competitors  in  the  sale  of  hemp  seed  meal  in  the  same 
locality  had  not  added  the  tax  to  the  price  at  which 

1026  they  were  selling  hemp  seed  meal,  could  you  have 
successfully  added  the  tax  to  the  contract  price  listed 

in  this  exhibit?  A.  No. 

Q.  If  you  enforced  the  contract  by  bringing  legal  pro¬ 
ceedings,  what  effect  would  it  have  on  your  relations  with 
this  particular  customer?  A.  We  might  have  lost  his 
business. 

Q.  Are  there  instances  in  the  sale  of  the  commodities 
which  Balfour,  Guthrie  handled  in  which  voluntary  price 
reductions  are  made,  even  where  the  contract  is  legally 
enforceable  at  a  higher  price?  A.  Yes. 
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Q.  Now  I  will  ask  you  to  look  at  Contract  No.  14  and  see 
if  you  can  tell  whether  that  was  such  a  contract.  A.  Yes, 
it  was. 

Q.  What  does  that  contract  show?  A.  In  regards  to 
what? 

Q.  In  regard  to  the  reduction  of  the  price?  A.  Well,  it 
shows  that  from  a  price  originally  of  $4.10,  it  was  reduced 
to  $4.00. 

Q.  Mr.  Marshall,  have  you  made  investigation  to  see  at 
which  prices  the  sugar  covered  by  that  contract  was  actually 
delivered?  A.  Yes. 

Q.  Did  you  make  that  investigation  by  examining  specific 
invoices?  A.  Yes,  I  did,  Mr.  Halstead. 

Q.  Have  you  a  memorandum  of  that  investigation?  A. 
I  believe  I  have. 

1027  Q.  Will  you  see  if  you  can  locate  it?  A.  This  is 
the  pencil  memorandum,  Mr.  Halstead. 

Q.  Well,  you  just  keep  that.  Now,  wrill  you  find  the 
invoices  showing  the  sale  of  sugar  pursuant  to  that  con¬ 
tract,  beginning  with  the  date  of  the  contract,  and  read  a 
few  of  them,  identifying  them  by  the  number  of  the  in¬ 
voice,  the  date  of  the  sale  and  the  price  at  which  the  sugar 
was  delivered?  A.  Here  is  an  invoice,  Mr.  Halstead,  dated 
April  26,  1934  to  the  Safeway  Stores,  Boise,  Idaho,  for  45 
bags  at  $4.10,  and  that  was  against  that  item  here. 

Q.  How  do  you  know  it  was  against  it?  A.  At  that 
time  I  believe  I  had  marked  it  here  on  the  contract.  Let’s 
see — 

Mr.  Maiden:  May  I  ask  a  question? 

Mr.  Halstead:  Yes. 

By  Mr.  Maiden: 

Q.  Is  there  anything  on  this  invoice  No.  S-1534  that 
would  identity  it  as  having  been  filled  out  of  this  contract 
No.  1082?  A.  There  is  no  particular  reference  to  the 
contract. 
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Q.  Is  there  any  reference  to  the  contract?  A.  No,  there 
is  not. 


By  Mr.  Halstead: 

Q.  Now,  will  you  find  only  those  invoices  that  refer 
specifically  to  this  contract?  A.  Well,  of  course,  appar¬ 
ently  there  is  no  particular  reference. 

Q.  Now,  Mr.  Marshall,  will  you  look  through  these  in¬ 
voices  and  read  into  the  record  the  prices  at  which  you 
were  selling  sugar  to  Safeway  Stores  in  accordance  to 
what  these  invoices  show,  giving  the  reference  to  the 
1028  invoice,  the  date  and  amount?  A.  Well,  there  is 
this  invoice  dated  April  26th  to  Safeway  Stores, 
Inc.,  Boise,  Idaho,  45  bags,  $4.10  basis  f.  o.  b.  San  Fran¬ 
cisco. 

Q.  And  the  next  one?  A.  Here  is  one,  No.  189,  dated 
April  26, 1934,  Safeway  Stores,  Inc.,  Boise,  Idaho,  75  bags, 
$4.25. 

Q.  Now,  referring  specifically  to  that  invoice,  what  price 
would  that  be  for  bulk  sugar?  A.  Oh,  that  would  be  $4.10, 
Mr.  Halstead;  there  is  a  fifteen  cent  differential  appar¬ 
ently  between  the  bulk  and  these  bales. 

Q.  And  the  invoice  shows  what  price?  A.  $4.25. 

Q.  All  right.  Now,  the  next  one?  A.  Here  is  an  item, 
April  26,  Safeway  Stores,  Inc.,  Boise,  Idaho  for  nine  bags 
of  sugar,  $4.45. 

Q.  Now,  what  type  sugar  is  that?  A.  Powdered  sugar, 
Mr.  Halstead. 

Q.  And  is  that  difference  in  price  from  the  $4.10  base 
because  of  the  fact  it  is  powdered  sugar  rather  than 
granulated?  A.  Yes,  sir. 

Q.  Now,  look  at  the  next  invoice.  A.  Here  is  one  dated 
May  8,  1934,  Safeway  Stores,  Inc.,  Boise,  Idaho,  thirteen 
bags,  $4.45. 

Q.  What  type  sugar  is  that?  A.  Powdered  sugar. 

Q.  All  right.  The  next  invoice?  A.  May  8,  1934,  Safe¬ 
way  Stores,  Inc.,  Boise,  Idaho,  ten  bags,  $4.10. 
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1029  Q.  Now,  does  this  invoice,  or  the  provisions  in 
here  refer  to  that  contract,  Mr.  Marshall?  A.  Yes, 

let’s  see — 

Q.  No,  I  asked  you  whether  the  invoice  refers  to  it?  A. 
No,  it  does  not,  Mr.  Halstead. 

Q.  All  right.  The  next  one?  A.  There  is  one  here, 
Safeway  Store  No.  213,  Cottage  Grove,  Oregon,  dated 
May  4,  1934. 

Q.  And  the  price?  A.  $4.10. 

Q.  Any  reference  to  the  contract?  A.  No,  sir. 

Q.  All  right.  The  next  one?  A.  This  one  is  dated  May  1, 
1934,  Safeway  Store  No.  73,  Eugene,  Oregon,  $4.10. 

Q.  All  right.  The  next?  A.  May  8,  1934,  Safeway  Store 
No.  72,  Eugene,  Oregon,  price  $4.10. 

Q.  All  right.  The  next  one.  A.  May  1,  1934,  Safeway 
Store  No.  71,  Junction  City,  Oregon,  price  $4.10.  Here  is 
one  dated  May  3,  1934,  Safeway  Store  No.  71,  Junction 
City,  Oregon,  price  $4.10. 

Q.  All  right.  The  next  one.  A.  May  8,  1934,  Safeway 
Store  No.  85,  Lebanon,  Oregon,  price  $4.10.  May  1st, 
1934,  Safeway  Store  No.  70,  in  Longview,  Washington, 
price  $4.10.  May  2,  1934,  Safeway  Store  No.  78,  Roseberg, 
Oregon,  price  $4.10.  May  2nd,  1934,  Safeway  Store  No. 
46,  Roseberg,  Oregon,  price  $4.10.  May  1st,  1934,  Safeway 
Store  No.  551,  Toledo,  Oregon,  price  $4.10.  May  3, 

1030  1934,  Safeway  Stores,  Inc.,  in  Walla  Walla,  Wash¬ 
ington,  price  $4.10.  May  4,  1934,  Safeway  Stores, 

Inc.,  Walla  Walla,  Washington,  price  $4.10. 

Q.  Now  all  these  invoices  which  you  have  just  been 
through,  or  any  of  them — did  any  of  them  refer  specifi¬ 
cally  to  the  contract,  Petitioner’s  Exhibit  14?  A.  No,  they 
did  not,  Mr.  Halstead. 

Q.  All  right.  Go  ahead.  A.  May  9,  1934,  Safeway 
Stores,  Inc.,  Boise,  Idaho,  price  $4.00.  May  9,  1934,  Safe¬ 
way  Stores,  Inc.,  Boise,  Idaho,  price  $4.15. 

Q.  What  type  of  sugar  is  that?  A.  That  is  pockets  or 
bales. 
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Q.  So,  what  would  the  basic  price  of  bulk  sugar  be  on  a 
comparative  basis  ?  A.  It  would  be  $4.00. 

Q.  All  right.  A.  May  9, 1934,  Safeway  Stores,  Inc.,  Boise, 
Idaho,  $4.35  price. 

Q.  What  type  of  sugar?  A.  Powdered. 

Q.  And  what  is  the  differential  for  powdered  sugar?  A. 
It  would  be  thirty-five  cents. 

Q.  All  right,  the  next.  A.  May  11,  1934,  Safeway  Stores, 
Inc.,  Boise,  Idaho,  price  $4.35.  That  is  powdered  sugar 
also,  Mr.  Halstead. 

Q.  All  right.  Is  the  next  invoice  the  same?  A.  Yes,  it 
is,  to  the  same  people,  and  the  date  and  year  the  same 
date  and  the  same  price,  $4.35,  powdered. 

Q.  All  right.  Will  you  look  for  another  invoice?  A. 

Here  is  on  dated  May  11  to  the  same  people,  Safeway 
1031  Stores,  Inc.,  Boise,  Idaho,  and  the  price  is  $4.15. 

Q.  What  type  of  sugar?  A.  Bales  or  pockets. 

Q.  And  is  the  differential  for  pockets  fifteen  cents?  A. 
At  that  time  fifteen  cents,  Mr.  Halstead. 

Q.  So  that  then  represents  a  basic  price  of  $4.00,  is  that 
true?  A.  Yes.  Here  is  one  dated  May  11, 1934  to  Safeway 
Stores,  Inc.,  Boise,  Idaho,  $4.00. 

Q.  Now,  Mr.  Marshall,  will  you  turn  to  invoice  No.  465 
dated  May  23,  1934?  A.  465,  yes,  sir. 

Q.  State  what  that  invoice  covered.  A.  May  23,  1934, 
Safeway  Stores,  Inc.,  Boise,  Idaho  for  175  bags,  price 
$3.90,  basis  f.  o.  b.  San  Francisco. 

Q.  Does  that  show  any  reference  to  the  contract,  Peti¬ 
tioner’s  Exhibit  14?  A.  No,  sir,  it  does  not. 

Q.  All  right.  Will  you  look  at  an  invoice,  No.  472,  and 
state  what  that  covers?  A.  Dated  May  28,  1934,  Safeway 
Store  No.  45,  Nampa,  Idaho,  and  it  covers  five  bags  pow¬ 
dered  sugar  at  $4.25,  basis  San  Francisco. 

Q.  And  the  differential  for  powdered  sugar  is  what?  A. 
Thirty-five  cents  a  hundred. 

Q.  So  that  that  invoice  refers  to  a  basic  price  of  what? 
A.  $3.90,  Mr.  Halstead. 
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Q.  Now,  Mr.  Marshall,  would  you  refer  to  certain  figures 
on  this  contract,  Petitioner’s  Exhibit  14,  or  on  the  paper  at¬ 
tached  to  it,  as  being  sales  in  pursuance  of  that  con- 

1032  tract?  Will  you  look  at  that  memoranda  and  state 
whether  there  were  any  sales  reported  there  on  May 

1st?  A.  There  is  nothing  recorded  here,  Mr.  Halstead,  on 
May  1st. 

Q.  Now,  will  you  turn  back  to  your  invoices — the  in¬ 
voices  to  which  you  refer,  dated  May  1st  and  state  how 
many  bags  of  sugar  were  sold  on  May  1st,  and  at  what 
price,  to  Safeway  Stores.  And  read  them  serially  as  you 
come  to  them.  Just  give  the  number  of  the  invoice  and  the 
amount.  A.  Invoice  No.  301  for  thirty  bags,  $4.10  f.  o.  b. 
San  Francisco. 

Q.  All  right.  Another  one.  A.  Do  you  want  it  on  the 
first  ? 

Q.  Yes,  on  the  first.  A.  No.  303,  for  fifteen  bags,  price 
$4.10  San  Francisco,  No.  306,  twenty-five  bags,  price  $4.10, 
San  Francisco.  No.  309,  May  1st,  twenty-five  bags,  $4.10 
f.  o.  b.  San  Francisco. 

Q.  Those  were  all  the  sales  for  May  1st,  is  that  correct, 
made  to  Safeway  Stores?  A.  To  my  knowledge,  yes,  sir. 

Q.  And  how  many  bags  were  sold  on  that  date?  A. 
I  understand  95  bags. 

Q.  Now,  Mr.  Marshall,  I  ask  you  to  look  again  at  Con¬ 
tract  No.  14  and  state  if  you  can  after  the  examination 
which  you  have  made  of  the  invoices,  whether  the  three 
thousand  bags  covered  by  that  contract  of  sale  were  ac¬ 
tually  delivered  to  Safeway  Stores  and  paid  for  at  $4.10 
as  provided  for  in  that  contract.  A.  Well,  no,  not  at  $4.10; 
really  there  were  some  adjustments  as  to  price  differentials 
due  to  competition. 

1033  Q.  As  I  understand  your  testimony  there  were 
substantial  sales  in  the  following  month  at  $4.00 

and  at  $3.90,  is  that  correct?  A.  Yes,  sir. 

Q.  Now,  you  have  referred  to  a  memorandum  showing 
certain  deliveries  to  Safeway  Stores  on  a  sheet  attached 


to  this  contract.  Does  that  memorandum  show  all  the  de¬ 
liveries  made  to  Safeway  Stores?  A.  It  does  not,  Mr. 
Halstead. 

Q.  When  is  the  last  entry  on  that  memorandum?  A. 
May  11th. 

Q.  Do  the  invoices  to  which  you  have  referred  showing 
deliveries  of  sugar  to  Safeway  Stores  contain  anything 
to  indicate  that  they  were  made  pursuant  to  this  contract? 
A.  No,  they  did  not. 

Q.  And  those  were  all  the  invoices  representing  de¬ 
liveries  to  Safeway  Stores  during  that  period  which  you 
have  covered,  is  that  true?  A.  Yes,  I  believe  that  is  true. 

Q.  Mr.  Marshall,  does  this  represent  an  instance  of  the 
kind  to  which  you  have  referred  in  your  testimony  where, 
due  to  competition,  Balfour,  Guthrie  has  disregarded  its 
rights  under  a  binding  contract,  and  delivered  sugar  at 
prices  lower  than  that  fixed  in  the  contract?  A.  Yes,  it 
does,  Mr.  Halstead. 

Q.  Does  it  indicate  an  instance  in  which  Balfour,  Guthrie 
have,  in  effect,  abandoned  the  contract  completely  and  de¬ 
livered  sugar  at  such  price  as  the  market  and  competition 
allowed  them  to  obtain  ?  A.  I  would  say  that  is  right. 

1034  Q.  In  your  testimony,  Mr.  Marshall,  you  stated  in 
reply  to  a  question  by  Respondent’s  counsel,  that  in 
the  case  of  a  sale  of  hemp  seed  meal  under  the  contract 
which  has  been  offered  in  evidence  as  Petitioner’s  Exhibit 
21,  if  a  dollar  excise  tax  had  been  put  into  effect  after  the 
contract  was  made,  the  tax  would  presumably  be  added.  I 
believe  that  the  record  will  show  that  counsel  asked  whether 
the  tax  would  be  added  under  those  conditions,  and  your 
reply  vras,  “Presumably  so.”  I  now  ask  you  in  the  case  of 
the  sugar  contracts  which  have  been  put  in  evidence,  and 
which  you  have  identified,  that  tax  was  added,  and,  only 
answer  if  you  know.  If  you  don’t  know,  say  that  you  don’t 
know.  A.  I  don’t  know,  Mr.  Halstead. 
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Q.  Do  you  know  of  any  instance  where  it  was  added  to  the 
contract  price  on  an  invoice?  A.  I  don’t  remember  any 
such  instance. 

•  •**•••••• 

1047  Redirect  Examination 

By  Mr.  Halstead: 

Q.  Mr.  Marshall,  if  these  deliveries  of  sugar  in  April  and 
May,  1934,  to  which  you  have  referred  in  your  previous 
direct  examination, — I  am  referring  to  deliveries  made  to 
Safeway  Stores, — were  not  made  pursuant  to  this  contract 
No.  1082,  Petitioner’s  Exhibit  14,  were  any  deliveries  made 
pursuant  to  that  contract?  In  other  words,  in  reviewing  the 
invoices  to  answer  the  questions  as  to  these  deliveries  to 
Safeway  Stores,  have  you  mentioned  all  the  deliveries  to 
Safeway  Stores,  during  those  months, — at  least,  up  to  the 
8th  of  May?  A.  I  believe  we  covered  them  all,  yes. 

Q.  So  that  as  1  understand  your  answer,  the  deliveries 
shown  by  the  invoices  in  the  month  of  April  and  May  were 
either  deliveries  pursuant  to  this  contract  or  they  were 
deliveries  in  effect  of  spot  sales,  is  that  true, — at  the  cur¬ 
rent  price  at  the  time  deliveries  were  made?  A.  I  would 
say  they  w*ere  spot. 

Q.  Now,  in  making  up  a  record  of  this  kind,  would  it  or 
would  it  not  be  your  practice  to  list  all  your  deliveries  to 
Safeway  on  a  memorandum  or  on  a  contract  in  existence  at 
that  time  regardless  of  the  price  received? 

(Last  preceding  question  repeated  by  reporter.) 

Q.  Take  the  case  of  sales  at  the  $4.00  figure  which  repre¬ 
sents  a  modification  of  that  contract,  as  I  understand  your 
testimony, — as  a  matter  of  practice,  would  you  keep  a 
record  of  that  four-dollar  sale  as  part  of  this  contract, 
just  as  much  as  the  $4.10,  or  would  you  attempt  to  dis¬ 
tinguish  by  starting  a  new  file  or  new  sheet  and  list- 

1048  ing  it  on  a  separate  memorandum?  A.  It  might  be 
listed  separately,  and  on  the  other  hand,  being  that 
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the  price  had  changed,  they  might  just  throw  the  contract 
out. 

Q.  Some  of  these  items  listed  here  are  at  prices  less  than 
$4.10,  aren’t  they?  A.  I  think  that  is  right. 

Q.  And  some  of  the  sales  at  $4.10  you  have  testified  are 
not  listed  there?  A.  That  is  right. 

Q.  Now,  Mr.  Marshall,  will  you  examine  the  invoices  in 
Petitioner’s  Exhibit  11,  beginning  with  June  first,  and 
read  the  prices  at  which  sugar  was  sold, — that  is  the  prices 
of  spot  sales  at  which  sugar  was  sold,  beginning  on  June 
first  and  running  through  to  June  loth,  giving  the  dates, 
the  amounts,  and  the  names  of  the  vendees  and  the  number 
of  the  invoices.  And,  be  sure  all  the  invoices  are  there 
when  you  do  it.  And,  restrict  your  answer  to  bulk  sugar. 
A.  To  bulk  sugar,  all  right.  There  is  one  invoice,  No.  515, 
June  4,  1934,  C.  G.  Anderson,  wholesale  price,  $3.90.  In¬ 
voice  No.  521,  June  11,  1934,  Bing’s  Cash  Store,  Salem, 
Oregon,  $4.60.  No.  524,  June  7,  1934,  J.  Ginochio  at  $3.90. 
No.  525,  June  6,  1934,  W.  J.  Harvey,  price,  $3.90.  No.  529, 
June  1,  1934,  Columbia  Supply  Company,  Astoria,  Oregon, 
price,  $3.90.  No.  530,  June  6,  1934,  Gold  Brothers,  Grove, 
Oregon,  price,  $3.95.  No.  531,  June  1, 1934,  Gresham  Better 
Grocers  Association,  Gresham,  Oregon,  $3.90.  No.  538, 
June  1,  1934,  International  Fruit  Distributors,  Seattle, 
Washington,  $3.95.  No.  539,  June  1,  1934,  Inter- 
1049  national  Fruit  Distributors,  Seattle,  price,  $3.95. 

No.  540,  June  4,  1934,  International  Fruit  Distribu¬ 
tors,  Seattle,  Washington,  price,  $3.95.  No.  541,  June  4, 
1934,  International  Fruit  Distributors,  Seattle,  Washington, 
price,  $3.95.  No.  543,  June  4,  1934,  International  Fruit 
Distributors,  Seattle,  price,  $3.95.  No.  544,  June  4,  1934, 
International  Fruit  Distributors,  Seattle,  price,  $3.90.  No. 
545,  June  4, 1934,  International  Fruit  Distributors,  Seattle, 
price,  $3.95.  No.  546,  June  5, 1934,  International  Fruit  Dis¬ 
tributors,  Seattle,  price,  $3.95.  No.  547,  June  5,  1934, 
International  Fruit  Distributors,  price,  $3.95.  No.  548, 
June  6,  1934,  International  Fruit  Distributors,  Seattle, 
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price,  $3.95.  No.  549,  June  6, 1934,  International  Fruit  Dis¬ 
tributors,  price,  $3.95.  No.  550,  June  6,  1934,  International 
Fruit  Distributors,  price,  $3.95.  No.  551,  June  11,  1934, 
International  Fruit  Distributors,  Seattle,  price,  $4.50.  No. 
552,  June  11,  1934,  International  Fruit  Distributors,  price, 
$4.50.  No.  553,  June  11,  1934,  International  Fruit  Dis¬ 
tributors,  price,  $4.50.  No.  569,  June  2,  1934,  Carl  Laux, 
Camas,  Washington,  price,  $4.15.  No.  570,  June  1,  1934, 
V.  L.  Hasten  at  MacLeay,  Oregon,  price,  $3.90.  No. 
586,  June  4, 1934,  Safeway  Store  No.  185,  Ontario,  Oregon, 
price,  $3.90.  No.  588,  June  5,  1934,  Safeway  Stores,  Inc., 
Walla  Walla,  Washington,  price,  $3.95.  No.  589,  June  6, 
1934,  Safeway  Store  No.  77,  Weiser,  Idaho,  price,  $3.90. 
No.  600,  June  2,  1934,  to  Thomas  Brothers,  Portland, 
Oregon,  $3.90.  No.  605,  June  1,  1934,  Western  States 
Grocery  Company,  Portland,  Oregon,  price,  $3.90. 
1050  No.  606,  June  1,  1934,  Western  States  Grocery  Com¬ 
pany,  Portland,  Oregon,  price,  $3.90.  No.  607,  June 
1,  1934,  Western  States  Grocery  Company,  Salem,  Oregon, 
$3.90.  No.  608,  June  1, 1934,  Western  States  Grocery  Com¬ 
pany,  Portland,  Oregon,  $3.90.  No.  611,  June  4,  1934, 
Western  States  Grocery  Company,  Portland,  Oregon,  $3.90. 
No.  622,  June  6,  1934,  W'estern  States  Grocery  Company, 
Portland,  Oregon,  price,  $3.90.  No.  626,  June  16,  1934, 
FrosKist  Ice  Cream  Company,  Portland,  Oregon,  price, 
$4.60.  No.  627,  June  14,  1934,  International  Fruit  Dis¬ 
tributors,  Seattle,  Washington,  price,  $4.50.  No.  628,  June 
15,  1934,  International  Fruit  Distributors,  Seattle,  price, 
$4.50.  No.  629,  June  14,  1934,  Oregon  Groceteria  Company, 
Portland,  Oregon,  price,  $4.60.  No.  638,  June  15,  1934, 
Western  States  Grocery  Company,  Salem,  Oregon,  price, 
$4.45. 

Q.  Well,  I  think  we  can  stop  there.  Mr.  Marshall,  do 
you  know  of  any  case  where  a  contract  had  been  made  by 
the  Portland  office  of  Balfour,  Guthrie,  Limited  with  a 
purchaser  other  than  a  canner  winch  contract  was  in  full 
force  and  effect  on  June  8,  1934  where  the  sales  delivered 
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to  that  purchaser  or  customer  were  delivered  at  a  price 
fifty-five  or  fifty-three  and  one-half  cents  in  excess  of  the 
price  fixed  in  the  contract?  A.  No,  I  don’t  know  of  any 
such  instance,  Mr.  Halstead. 

Q.  As  far  as  you  know,  all  contracts  of  that  kind  were 
carried  out  and  deliveries  made  at  the  price  fixed  in  the 
contract,  is  that  correct?  A.  Yes,  sir. 

Q.  Mr.  Marshall,  you  have  identified  a  certain  contract 
with  the  Candy  Products  Company  of  Portland,  Ore- 
1051  gon,  Respondent’s  Exhibit  22,  and  you  have  located 
and  identified  certain  invoices  showing  that  in  the 
case  of  this  contract,  made  on  February  6,  1934,  sugar  was 
in  fact  delivered  after  June  8, 1934  at  a  price  less  than  the 
price  provided  for  in  the  contract.  In  the  case  of  contracts 
made  by  manufacturers  other  than  canners,  as  I  under¬ 
stand  your  testimony,  deliveries  would  have  been  made 
at  the  contract  price  in  exactly  the  same  manner  as  de¬ 
liveries  were  made  in  the  case  of  this  contract,  Respond¬ 
ent’s  Exhibit  22;  is  that  correct?  A.  That  would  be 
correct. 

Q.  And  the  invoices  which  you  have  identified,  repre¬ 
senting  sales  after  June  8, 1934,  were  sales,  or  represented 
sales,  where  there  was  no  existing  contract  on  June  8th 
for  a  lower  price?  A.  Yes,  yes. 

Q.  Now,  I  refer  specifically  to  certain  sales  to  Inter¬ 
national  Fruit  Distributors  which  you  identified,  and  ask 
you  whether  those  sales  were  pursuant  to  contracts  in 
effect  prior  to  June  8,  1934  for  a  price  higher  than  the 
price  at  which  the  sugar  was  delivered.  A.  Not  to  my 
knowledge. 

Mr.  Halstead :  That  is  all. 

•  ••••••••• 

1007  (Recess  from  1:25  P.  M.  to  2:00  P.  M.) 
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Louis  M.  Dillon, 

called  as  a  witness  herein,  being  first  duly  sworn  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth,  de¬ 
posed  and  said  as  follows: 

Direct  Examination 

By  Mr.  Halstead: 

Q.  Mr.  Dillon,  will  you  state  your  full  name  for  the 
record?  A.  Louis  M.  Dillon. 

Q.  With  what  firm  or  corporation  are  you  connected? 
A.  Balfour,  Guthrie  and  Company,  Limited. 

Q.  Where  is  that  office?  A.  Portland,  Oregon. 

Q.  Is  that  the  same  company  that  has  offices  in  Los 
Angeles,  San  Francisco,  Seattle  and  Tacoma?  A.  Yes. 

Q.  How  long  have  you  been  associated  with  Balfour, 
Guthrie?  A.  About  thirty  years. 

Q.  What  sort  of  work  do  you  perform,  Mr.  Dillon?  A. 
At  that  time  in  the  import. 

Q.  To  what  time  do  you  refer?  A.  In  the  time  covered 
by  this  case,  from  June,  1932  to  September,  1936. 

Q.  You  were  in  the  import  department?  A.  I  was  in 
the  import  department. 

Q.  During  that  period?  A.  Yes. 

Q.  During  that  time  did  you  come  in  contact,  Mr.  Dillon, 
with  the  business  which  Balfour,  Guthrie,  Limited  did 
with  Insular  Sugar  Refining  Corporation?  A.  Yes. 
1058  Q.  Will  you  describe  briefly  what  your  contacts 
with  that  business  were?  A.  More  or  less  super¬ 
vising  the  billing  of  the  sugar  and  the  records  that  were 
kept,  and  compiling  monthly  and  other  statements  to  our 
principals  and  others  in  connection  with  it. 

Q.  Mr.  Dillon,  will  you  examine  these  statements  and 
explain  what  they  are;  are  these  the  monthly  statements 
to  which  you  have  referred?  A.  These  are  the  monthly 
statements. 


Q.  Wliat  period  do  they  cover?  A.  They  appear  to 
cover  the  month  of  December,  1931  to  September,  1936 
inclusive. 

Mr.  Halstead :  The  Petitioner  offers  these  statements  in 
evidence  as  Petitioner’s  Exhibit  23. 

Mr.  Maiden:  No  objection,  subject  to  verification  and 
check. 

(Monthly  statements,  December,  1931,  to  September  1936 
inclusive  received  in  evidence  as  Petitioner’s  Exhibit  23, 
the  same  being  attached  hereto  and  returned  herewith.) 

By  Mr.  Halstead: 

Q.  And  now,  Mr.  Dillon,  certain  invoices  have  been  in¬ 
troduced  in  evidence  of  the  Portland  office  of  Balfour, 
Guthrie  which  are  now  present  before  you  on  the  table, 
and  I  ask  you  whether  you  are  familiar  with  those  invoices 
in  general.  A.  I  am. 

Q.  You  are  satisfied  that  they  are  the  invoices  of  Bal¬ 
four,  Guthrie  for  the  period  from  September  12,  1932  to 
July  31,  1936?  A.  Yes. 

1059  Q.  Petitioner  has  also  offered  in  evidence  a  list 
tabulating  certain  material  in  those  invoices  and  1 
ask  you  whether  you  are  familiar  with  that  list?  A.  Yes, 
I  am. 

Q.  You  are  satisfied  that  it  is  an  accurate  transcript 
of  the  information  set  forth  on  the  invoices?  A.  I  am. 

Q.  I  ask  you,  Mr.  Dillon,  whether  you  have  a  state¬ 
ment  reconciling  the  total  of  these  invoices  shown  with 
the  monthly  reports  which  you  have  just  identified.  A.  Yes. 

Q.  Will  you  state  what  this  is,  Mr.  Dillon?  A.  Recon¬ 
ciliation  statement  between  the  total  sales  per  the  invoices 
to  which  we  have  referred  and  the  total  sales  as  per  the 
monthlv  statements. 

V 

Q.  What  information  is  contained  in  the  first  column  of 
this  statement,  Mr.  Dillon?  A.  That  is  the  total  in  bags  and 
dollars  of  the  billings  as  per  the  invoices  covering  the 
month,  September,  1932  to  July,  1936,  both  inclusive. 


Q.  Are  those  the  figures  that  are  set  forth  as  totals  on 
the  lists  of  invoices  that  have  previously  been  introduced 
in  evidence?  A.  They  are. 

Q.  What  is  in  column  2?  A.  That  is  the  total  number 
of  bags  and  dollars  as  per  our  monthly  reports  for  the 
same  period. 

Q.  Now,  does  this  reconciliation  account  for  all  the  dif¬ 
ferences  between  the  figures  in  column  2  and  the  fig- 

1060  ures  in  column  1?  A.  No. 

Q.  Have  you  made  an  analysis  of  your  records — 
a  further  analysis  of  your  records  to  locate  the  unaccounted 
for  differences  which  are  set  forth  on  this  schedule?  A. 
Yes. 

Mr.  Halstead:  I  offer  this  schedule  in  evidence  as  Peti¬ 
tioner’s  Exhibit  24.  Have  you  any  objection  to  that? 

Mr.  Maiden:  No. 

(Balfour,  Guthrie  Company’s  schedule  of  billings,  Port¬ 
land  office,  September,  1932  to  July,  1936  inclusive,  re¬ 
ceived  in  evidence  as  Petitioner’s  Exhibit  24,  the  same 
being  attached  hereto  and  returned  herewith.) 

By  Mr.  Halstead: 

Q.  Will  you  look  at  Exhibit  24,  Mr.  Dillon,  at  the  month 
of  September,  1932  and  state  the  amount  shown  as  un¬ 
accounted  for  difference?  A.  Five  bags,  totaling  $27.50. 

Q.  Have  you  been  able  to  find  why  the  due  by  average 
figure  shown  in  the  monthly  statement  differs  to  that 
extent  from  the  total  invoices  as  shown  in  column  1  on 
Exhibit  24?  A.  No,  not  in  respect  to  that  item. 

Q.  Will  you  look  at  the  month  of  November,  1932  and 
state  what  the  unaccounted  for  difference  is  there?  A. 
Twenty-five  bags,  $137.75. 

Q.  Have  you  found  that  difference,  Mr.  Dillon?  A.  Yes. 

Q.  Will  you  state  what  it  is?  A.  It  represents  credit 
memorandum  issued  for  cancellation  of  invoices. 

1061  Q.  Have  you  got  those  credit  memoranda  here? 
A.  Yes. 


Mr.  Halstead:  I  would  like  the  record  to  show  that 
I  propose  to  offer  all  these  credit  memoranda  in  evidence 
as  one  exhibit  after  Mr.  Dillon  has  completed  his  recon¬ 
ciliation  of  these  figures. 

By  Mr.  Halstead: 

Q.  Mr.  Dillon,  will  you  take  this  schedule,  Petitioner’s 
Exhibit  24,  and  without  my  asking  you  the  question  in  each 
case,  explain  as  far  as  you  are  able  the  unaccounted  for 
differences  in  the  last  column  on  that  exhibit?  A.  Taking 
each  item  separately? 

Q.  Taking  each  item  separately,  giving  the  month,  the 
number  of  bags  and  the  amount,  and  producing  any  docu¬ 
mentary  evidence  showing  the  difference  which  you  may 
have  discovered.  A.  The  next  difference  is  December,  1932, 
163  bags,  $464.80;  that  difference  is  explained  by  credit 
memorandum  for  112  bags,  $464.80,  and  a  transfer  of  50 
bags  of  sugar  to  Seattle,  to  our  Seattle  office. 

Q.  I  notice,  Mr.  Dillon,  that  these  have  pencil  numbers 
at  the  corner, — these  credit  memos  have  pencil  numbers 
in  the  upper  right-hand  corner.  Will  you  refer  to  those 
pencil  numbers  in  speaking  of  them?  A.  Yes. 

Q.  What  was  the  number  on  the  first  credit  memos?  A. 
92  and  102.  The  December  credits  are  Nos.  116,  121,  and 
122.  February,  1933,  a  difference  of  5  bags,  $19.75,  repre¬ 
sented  by  credit  memorandum  No.  146;  the  same  number 
of  bags,  the  same  dollars.  Unaccounted  for  differ- 
1062  ence  of  $30.00,— a  difference  of  $30.00  in  March,  1933. 

Q.  Well,  as  I  understand  your  statement  there, 
you  have  been  unable  to  account  for  the  difference.  A.  It 
would  take  a  great  amount  of  work  and  time  to  run  this 
thing  down;  it  could  be  done,  but  it  would  take  more  time 
than  we  have. 

Q.  All  right.  Proceed  with  the  next  month.  A.  April, 
1933,  the  difference  is  1,285  bags. 

(Discussion  off  the  record.) 


Q.  Mr.  Dillon,  have  you  a  schedule  in  which  these  un¬ 
accounted  for  differences  are  analyzed  and  explained?  A. 
Yes. 

Q.  Is  this  that  schedule?  A.  It  is. 

Mr.  Halstead:  I  offer  that  in  evidence  as  Petitioner’s 
Exhibit  25. 

(Schedule  of  unaccounted  for  differences,  Portland  office, 
received  in  evidence  as  Petitioner’s  Exhibit  25,  the  same 
being  attached  hereto  and  returned  herewith.) 

Mr.  Halstead:  I  offer  in  evidence  as  Petitioner’s  Exhibit 
26,  certain  credit  memoranda  which  have  been  identified  hv 
the  witness  as  showing  adjustments  made  in  the  total  sales 
prices  and  not  reflected  in  Column  1  on  Petitioner’s  Exhibit 
24;  this  exhibit  consisting  of  87  pink,  yellow  and  blue 
sheets. 

(Credit  memoranda,  Portland  office,  consisting  of  87 
pink,  yellow  and  blue  sheets,  received  in  evidence  as  Peti¬ 
tioner’s  Exhibit  26,  the  same  being  attached  hereto  and 
returned  herewith.) 

By  Mr.  Halstead: 

1063  Q.  Mr.  Dillon,  have  you  a  schedule  showing  the 
total  sales  and  the  portion  of  those  total  sales  that 
represent  sales  pursuant  to  contracts  made  in  months  prior 
to  the  dates  in  question?  A.  Yes,  I  have. 

Q.  Is  this  that  schedule?  A.  Yes,  it  is. 

Q.  How  would  you  determine  the  amount  of  spot  sales 
by  months  in  bags  and  dollars  from  that  schedule,  Mr. 
Dillon?  A.  By  taking  from  the  figures  in  Column  1  the 
figures  shown  in  Column  2. 

Mr.  Halstead:  I  offer  that  in  evidence  as  Petitioner’s 
Exhibit  27. 

(Schedule  covering  sales,  Portland  office,  pursuant  to 
contracts  made  in  months  prior  to  dates  in  question,  re¬ 
ceived  in  evidence  as  Petitioner’s  Exhibit  27,  the  same 
being  attached  hereto  and  returned  herewith.) 
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By  Mr.  Halstead: 

Q.  Mr.  Dillon,  in  the  examination  of  the  prior  witness, 
Mr.  Marshall,  a  contract  was  offered  in  evidence  relating 
to  hemp  seed  meal,  which  is  now  Petitioner’s  Exhibit  21 
in  this  proceeding.  I  ask  that  you  direct  your  attention 
to  that  contract.  Do  you  know  anything  about  the  hemp 
seed  meal  transactions  carried  on  by  the  Portland  office  of 
Balfour,  Guthrie?  A.  Yes,  I  do. 

Q.  Will  you  read  the  paragraph  under  “Special  condi¬ 
tions”  relating  to  the  federal  tax?  A.  “The  imposition 
of  a  federal  tax  on  sales,  or  any  federal  or  state  tax  that 
may  be  in  force  during  the  life  of  this  contract  will  be  for 
account  of  buyers.” 

Q.  At  what  price  does  that  contract  provide  for 
1064  the  sale  of  hemp  seed  meal?  A.  $16.00  per  2,000 
pounds. 

Q.  If  a  tax  of  a  dollar  a  thousand  pounds  was  placed  on 
hemp  seed  meal  and  your  competitors  sell  hemp  seed  meal, 
and  were  to  continue  selling  it  at  $16.00  a  thousand  pounds, 
would  it  be  the  policy  of  Balfour,  Guthrie  to  add  the  one 
dollar  to  the  price  fixed  in  this  contract?  A.  No;  I  should 
say  no,  not  necessarily. 

Q.  Whether  or  not  you  increase  the  price  would  depend 
upon  competitive  conditions,  is  that  correct?  A.  That  is 
true. 

1082  Recross  Examination 
By  Mr.  Maiden: 

Q.  Mr.  Dillon,  I  hand  you  here  what  purports  to  be  a 
photostatic  copy  of  a  contract  entered  into  by  the  Port¬ 
land,  Oregon  office  of  Balfour,  Guthrie  and  Company, 
Limited,  dated  February  6,  1935  with  General  Foods  Cor¬ 
poration,  250  Park  Avenue,  New  York,  New  York,  calling 
for  the  delivery  of  not  less  than  50,000  bags  nor  more  than 
70,000  bags,  buyer’s  option,  each  hundred  pounds  Snow¬ 
flake  and/or  Quick-Melt  seller’s  option,  refined  cane  sugar 
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at  $4.25  per  bag;  basis  f.  o.  b.  San  Francisco,  and  I  will  ask 
you  to  examine  this  contract  and  see  if  you  can  identify  it 
as  having  been  a  contract  entered  into  by  Balfour,  Guthrie 
and  Company,  Limited  of  Portland,  Oregon  with  General 
Foods  Corporation  on  February  6,  1935  for  not  less  than 
50,000  or  more  than  70,000  bags  of  sugar.  A.  I  have  no 
recollection  of  any  such  contract. 

Q.  Does  that  look  like  the  regular  standard  form  of  con¬ 
tract  used  bv  the  Portland  office  of  Balfour,  Guthrie  at  that 
time?  A.  Xo,  it  is  not  our  usual  contract  form.  It  seems 
to  embody  some  of  the  clauses  in  our  contract,  but  it  is 
made,  as  you  see,  in  the  form  of  a  letter. 

Q.  Do  you  deny  that  contract  was  entered  into  by  the 
Portland  office  of  Balfour,  Guthrie  with  General  Foods 
Corporation  on  February  6,  1935?  A.  No.  I  have  no 
recollection  of  it  whatever  now. 

Q.  Isn’t  it  a  fact,  Mr.  Dillon,  that  you  have  the 
1083  original  of  that  contract  in  your  office  files  at  Port¬ 
land,  Oregon?  A.  That  may  be.  I  don’t  remember 
it.  I  cannot  actually  remember  that  contract  at  all. 

Q.  Mr.  Dillon,  I  will  ask  you  if  it  is  not  true,  when  you 
entered  into  a  contract  with  a  purchaser  for  the  sale  of 
sugar,  if  you  did  not  make  or  take  an  exact  duplicate  of 
that  contract  and  keep  it  in  your  own  files  for  the  purpose 
of  noting  on  the  back  of  the  contract  the  dates  and  amounts 
of  the  delivery  of  the  sugar?  Wasn’t  that  the  policy  of 
your  office  to  do  that?  A.  It  certainly  would  have  been 
the  policy  in  connection  with  as  large  a  contract  as  this. 

Q.  Nowr,  Mr.  Dillon,  the  contracts  that  you  have  furnished 
for  investigation  in  this  case,  do  they  include  all  the  con¬ 
tracts  executed  and  entered  into  by  the  Portland  office  of 
Balfour,  Guthrie  from  September  12,  1932  through  and 
including  J uly  31,  1936  ?  A.  They  include  all  the  contracts 
that  we  now  have  in  our  possession. 

Q.  I  didn’t  ask  you  that  question.  I  said,  “Do  they  in¬ 
clude  all  of  the  contracts  that  you  entered  into?  A.  No,  I 
don’t  believe  they  include  all  the  contracts  by  any  means. 
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Q.  So  that  some  of  the  contracts  have  been  misplaced 
or  lost,  is  that  true?  A.  It  is  possible, — it  is  unlikely  that 
any  contracts  of  that  size  would  be  lost  or  misplaced,  how¬ 
ever.  I  was  referring  particularly  to  day-bv-day  or  week- 
by-week  contracts  for  sugar.  Some  of  them  were  kept  in 
a  more  or  less  informal  manner  and  probably  never 
1084  became  part  of  our  permanent  records. 

Q.  You  are  then  unable  to  identify  this  contract 
as  having  been  entered  into  by  the  Portland  office  of  Bal¬ 
four,  Guthrie?  A.  I  cannot  identify  it. 

Q.  Do  you  deny  that  it  was  entered  into?  A.  No.  I 
have  no  knowledge  of  it  nor  recollection  of  it  at  this  time. 

Mr.  Maiden :  That  is  all. 

(Witness  excused.) 

(Sgd.)  Louis  M.  Dillon. 
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2(;s 


ILAIJILA  i-XPORT 
Buyers'  Indi¬ 
cation. 

r6.8* 

6.75-6.80 
6.80  I 
6.85  ! 

6.90 
6.95 

6.90 

6.90-6.95 

6.90- 6.95 

6.90- 6f 95 
7.00-7^05 
6.95-7.00 
6.90 
7.0u 
6.95 
7.00 

7. CO 

7.05-7.10 

7.10-7.15 

7.20 

7.20 

7.35-7.40 

7.45 

7.45-7.5C 
7  *50 

7!4o-7.50 
7. 40 
7.40 

7.50-7.60 

7.50- 7.60 

7.50- 7.55 

7.60- 7.75 
7.65-7.70 
7.60 

7.50- 7.60 

7.60- 7.65 
7.50 
7.50 

7.60- 7.70 
7,70 
7.65 
7.65 
7.65 
7.65 
7.65 
7.65 


UilliL..  10 C.i  ILOILO  i'PCRT 
;o.  ,V  .Pi  10*.  buyers  *  indi- 

Buyers *  Indication  oati on. » - 

1^6 .80 

--  6.75-6.80 

6.80 

6.85 

6.90 

6.95 

6.90 

6.90-6.95 

6.90-6.95 

6.90-6.95 

--  7 .Co-7 . lo 

6.95- 7. Oo 
6»9o 
7.0u 

6. 95- 7. CO 
7.00 
7.0^ 

7.05-7.10 
.  7.10-7.15 

7.20 
7.20 

7.35-7.40 

•  -  7.45 

7.45-7.50 

7 .50 

7.40-7.50 

7.40 

“  7.40 

7.50-7.60 

7.50- 7. 60 

7.50- 7.55 

7.60- 7.70 
7.65-7.70 

7.60 

7.50-7. 60 

7.60- 7.65 

7.50 
7.50 

7.60- 7.70 
7.70 

7.65 

7.65 

7.65 

7.65 

7.65 

7.65 


Petitioner’s  Exhibit  17 


(Corltinued) 


2G<) 


-  7  - 


m  urn. a  HCPORT  MANILA  LOCAL  ILOILO  BCPOPT 

buyers'  Indi-  CONSUMPTION  Buyers*  indl- 

1953  oat Ion.  puyera*  xndloatjon  oatjon. 


May 

23, 

f7.65 

m 

24. 

7.65 

m 

28, 

7.65 

m 

26, 

7.65 

M 

27, 

7.70 

t* 

29, 

7.70 

a 

Juno 

5i: 

7.80 

7.80 

* 

2, 

7.8o 

•t 

3, 

Q.oO 

a 

5, 

8.00 

• 

6. 

8.oO 

« 

7, 

8.1o 

M  % 

8, 

8.00 

9, 

8»u0 

*• 

lo. 

8.o0 

M 

12, 

8.00 

¥ 

13. 

7.90 

n 

14, 

7.90 

« 

16, 

7.80 

m  ! 

17, 

7.7u-7.8u 

19, 

7.7o-7. 80 

* 

2o, 

7.70-7.80 

•4 

21, 

#7.7o-7. 80 

•» 

22, 

7.80 

m 

23, 

7.8o 

w 

24, 

7.80 

m 

26, 

7.8u 

u 

27, 

7.80-7.90 

t§ 

28, 

7. 9o-8. 00 

m 

29, 

8.00 

M 

30, 

8.00 

July 

1. 

8.00 

• 

3, 

8.00 

• 

5, 

8.1o 

m 

6. 

8.10 

w 

7, 

8.10 

8, 

8.10 

a 

lu, 

8.10 

m 

11, 

8.20 

9 

12, 

8.30 

m 

13. 

8.50 

m 

14, 

8.50 

m 

15, 

8.35 

17, 

8.35 

w 

18, 

8.40-8.45 

m 

19, 

8.4o-8.45 

-2a _ 

_ ft- An _ 

•4 

*7.65 

-4 

7.65 

l 

T 

7.65 

i 

4 

-+ 

—4 

7.65 

7.70 

7.7o 

-4 

7.80 

.4 

7.80 

4- 

7.80 

8. CO 

-4 

8.00 

1 

"7 

“T 

8.00 

8.10 

-4 

8.00 

-4 

8.00 

8.00 

-r 

8.00 

7.90 

-f 

7.90 

4 

7.80 

-f 

7.70-7.80 

i 

— r 

7.70-7.80 

-f 

1 

7.70-7.80 

4 

7.70-7.80 

4 

7.80 

•  r* 

7.80 

4 

7.80 

4 

7.80 

-p 

7.80-7.90 

i 

7.90-8.00 

— — 

-4 

8.00 

8.00 

“h 

8.  CO 

8.00 

— l 

_L 

1 

8.10 

8.10 

-h 

8.1u-8.2u 

-I- 

8. 10-8. 2o 

8. 10-8. 2o 

-h 

8.2U-8.25 

4 

8.25-8.30 

—  i- 

-4 

4 

8. 30-8. 50 

8.40-8.50 

8.35-8.50 

4 

8.35-8.50 

—  U 

1 

8.4o-8. 50 

•  u 

1 

8.40-Q.i> 

—  — 

ft  An 

270 


Petitioner’s  Exhibit  17  (Continued) 


mawtta  EXPORT  MANILA  LOCAL  ILOILO  EXPORT 

Buyers*  Indi-  CONSUMPTION  ouyers*  Indi- 

1933  oat ion.  ©uyers*  Indication  _ cation. 


July  21. 

ie.30 

22, 

8.30 

• 

24, 

8.30 

• 

25, 

8.30 

* 

26, 

8.30 

if 

27, 

8.30 

26, 

8.3^ 

W 

29, 

8.30 

31, 

8.30 

August 

1, 

8.30 

^  • 

2, 

8.10 

« 

3, 

8.10 

« 

4, 

8.10 

w 

5, 

8.10 

m 

7, 

8.10 

n 

8, 

8.10 

9, 

8.10 

• 

10, 

8.10 

« 

11, 

8.10 

« 

12, 

8.10 

n 

15, 

7.90 

16, 

7.90 

« 

17, 

7.90 

«i 

18, 

7.90 

« 

19, 

7.90 

•t 

21, 

7.90 

I* 

22, 

7.90 

ft 

23, 

7.90-8.00 

24, 

7.90-8.00 

<* 

25, 

8.00-8.10 

26, 

8.00-8.10 

«• 

28, 

8.00-8.10 

n 

29, 

8.25 

n 

30, 

8.00 

31. 

8.10 

September  1, 

"  2. 

8.10 

8.10 

ft 

w 

4, 

8.10 

« 

9 

f 

• 

8.10 

ft 

w 

6, 

8.10 

*t 

7, 

8.10 

ft 

6, 

8.20 

ft 

9, 

6.20 

ft 

11, 

8.20 

ft 

12, 

8.20 

ft 

13, 

8.20 

•e 

14, 

8.20 

ft 

15, 

8.20 

H 

16. 

8.20 

?e.3o 

8.30 

— 

6.30 

— 

8.30 

— 

8.30 

— 

8.30 

8.30 

8.30 

8.30 

ft 

8.30 

— 

8.10 

—  — 

8.10 

—  — '  “  — 

8.10 

—  — 

•  8.10 

—  — 

8.10 

8.10 

8.10 

“ 

8.10 

— 

8.10 

“  — 

8.10 

—  — 

7.9C 

7.90 

7.90 

7.90 

-  — 

7.90 

—  “ 

7.90 

— — 

7.90 

7.90-8.00 

— 

7.90-Q.U0 

8.00-8.10 

—  —  — 

6.00-8.10 

*  8. CO-8. 10 

““  • 

8.25 

8.00 

•• 

£.10 

8.10 

“■  •* 

8.10 

3.10 

3.10 

8.10 

*  *  • 

0.10 

—  ““ 

8.20 

*•*" 

8.2C 

*•  — 

8.20 

8.20 

—  “ 

8.20 

8.20 

—  •“ 

8.20 

•  ““ 

8.20 

Petitioner’*  Exhibit  17  (Continued) 


-  $  - 


1933 


ulnila  export 

Buyers*  xndi- 
catlon. 


local 

consiliptio:.* 
rATfa1  xndl  cation 


;.jj;iLn.  T 

Buyers*  Indi¬ 
cation. 


September 

ie. 

*6.20 

M 

19, 

8.20 

N 

20, 

8.20-8.25 

5 

21, 

8.20-8.25 

it 

22, 

8 . 20  —8 . 25 

n 

23, 

8 • 20*8 • 25 

n 

25, 

8.20-8.25 

M 

26, 

8.20-8.25 

m 

27, 

8.20-8.25 

« 

28, 

8.20-8.25 

n 

29, 

8.20-8.25 

M 

30, 

8. 10 

October 

2, 

8.10 

« 

3, 

8.10 

«f 

4, 

8.10 

•* 

5, 

8.1o 

*4 

6, 

8.10 

xt  or  ember 


7, 

9, 

10. 

11. 
12, 

13, 

14, 

15, 

17, 

18, 

19, 

20, 
21, 

23, 

24, 

25, 

26, 
*7, 

28, 

30, 

31, 
1. 
2. 

3. 

4. 

5. 

7, 

8, 
9, 

H. 


8.10 

7.90-8.10 

7.50-7.75 

7.50 

7.40-7.50 

7.40-7.50 

7.35-7.50 

7.35-7.50 


7.30 

7.30  (nominal) 
7.30  * 


7.30-7.35 

7.30-7.35 

7.30-7.35 

7.40-7.50 

7.40-7.50 

7.40-7.50 

7.40-7.50 

7.40-7.50 

7.40-7.50 

7.40-7.50 

7.40-7. 50 

7.40-7.50 

7.40- 7.50 

7.40- 7.45 


f7.50 

7.50 

7.50 

7.40 

7.40 

7.40 


*6.20 
8.20 
8 . 20—8  < 
8.20-8. 
8.20-8, 
8.20-8, 
8.20-8, 
8.20-8, 
8 • 2o-8 , 
8.20-8 
8.20-8 
8.10 
8.10 
8.10 
8.10 
8.10 
8.10 
8.10 
7.90-8 
7.50-7 
7.50 
7.40-7 
7.40-7 
7.35-7 
7.35-7 


.25 
.25 
.25 
.25 
.25 
•  25 
.25 
,.25 
1.25 


7.30-7.35 

7.30-7.35 

7.30-7.35 

7.40- 7.45 
7.40 

7.40- 7.50 
7.40-7.50 
7.40-7.50 
7.40-7.50 
7.40-7.50 
7.40-7.50 
7.40-7.50 

7.40- 7.50 

7.40- 7^45 

9  IA.9 
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M  T  I-A.  Cjk\i  i/.;T 

i-t-  *  LUv  n. *  * 

ILOILO  EXPOHT 

ouyers'  Indi¬ 

CO. . .i ....  1 1 

Buyers'  Indi¬ 

1933 

cation. 

nuyera*  indication 

cation  . 

caber 

14, 

P7. 15-7. 20 

-  — 

P7. 15-7. 20 

«t 

15, 

7.15-7.20 

7.15-7.20 

n 

16, 

7.10 

7.10 

ft 

17, 

7. 1C 

7.10 

It 

18, 

7.10 

— 

7.10 

It 

20, 

7.10 

— 

7.10 

«t 

21, 

7.00-7.10 

*-  - 

7.00-7.10 

M 

22, 

7.00-7.10 

— 

7.00-7.10 

ft 

23, 

7.00-7.10 

-- 

7.CC-7. 10 

ti 

24, 

7.10-7.15 

— 

7.10-7.15 

*• 

25, 

7.10-7.20 

-  — 

7.10-7.20 

«* 

27, 

7.20 

—  — 

7.20 

•4 

28, 

7.20 

-  — 

7.  So 

M 

29, 

7.20 

—  — 

7.20 

•caber 

M 

1, 

7.20 

*•  *• 

7.20 

2, 

7.20 

7.20 

1* 

4, 

7.20 

7.20 

M 

5, 

7.25-7.30 

-  “ 

7.25-7.30 

« 

6, 

7.25-7.30 

— 

7.25-7.30 

a 

7, 

7.15-7.25 

—  - 

7.15-7.25 

•t 

6, 

7.15-7.30 

—  — 

7.15-7.30 

a 

9, 

7.15-7.30 

—  “* 

7.15-7.30 

a 

11, 

7.15-7.20 

—  — 

7.15-7.20 

a 

12, 

7.15 

•  — 

7.15-7.20 

a 

13, 

7.15 

““  “ 

7.15 

V 

14, 

7.15-7.20 

7.15-7.20 

a 

15, 

7.15-7.20 

7.15-7.20 

a 

16, 

7.15 

* 

7.15 

a 

,  ^ 

18, 

7.15 

7.15- 

a 

1®, 

7.10 

7.10 

a 

20, 

7.10 

7.10 

a 

21, 

7.00 

7.00 

• 

22, 

6.90 

6.90 

a 

23, 

6.90-7.00 

•  • 

6.90-7.00 

a 

26, 

6.90-7.00 

6.90-7.00 

a 

27, 

6.90 

*  * 

6.90 

a 

28, 

6.90 

6.90 

a 

6.90 

— 

6.90 

1934 

nary 

2» 

6.90 

— 

6.90 

a 

3, 

6.90-7.00 

— — 

6.90-7.00 

a 

4, 

7.00 

— 

7.00 

a 

3, 

7.10 

— 

7.10 

• 

3, 

7.10 

— — 

7.10 

7.10 

7.10 

7.10 


7.10 

7.10 

7.10 


273 
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MANILA  jBCPOST 
Buyers*  Indi¬ 

1934 

cation. 

January 

12, 

P7.10 

* 

13, 

7.10-7.15 

15, 

7.1o-7.15 

n 

16, 

7.15 

m 

17, 

7.15 

it 

10, 

7.15-7.20 

M 

19, 

7.25 

M 

20, 

7.25 

#» 

22, 

7.25-7.30 

m 

23, 

7.25-7.30 

m 

24, 

7.25-7.40 

■ 

25, 

7.30-7.40 

•< 

26, 

7.30-7.40 

27, 

7.30 

m 

29, 

7.30-7.35 

« 

30, 

7.30-7.40 

m 

31, 

7.30-7.40 

February 

1. 

7.40 

• 

2, 

7.40-7.50 

m 

3, 

7.55-7.60 

m 

5, 

7.60-7.65 

u 

6, 

7.60-7.65 

n 

7, 

7.65 

• 

8, 

7.65-7.75 

m 

9, 

7.70-7.75 

9 

10, 

7.80-7.90 

m 

12, 

7.80-8.00 

m 

13, 

7.80-8.00 

t 

14, 

7.80-7.90 

M 

15, 

7.80-7.90 

• 

16, 

7.70-7.80 

m 

17, 

7.70-7.75 

19, 

7.70-7.75 

m 

20, 

7.50-7.60 

m 

21, 

7.50 

9 

23, 

7.40-7.50 

9 

24, 

7.40 

* 

26, 

7.40 

• 

23, 

7.30-7.40 

n 

28, 

7.30-7.40 

March 

m 

1. 

2. 

7.50-7.50 

7.30-7*40 

ft 

3, 

7.30-7.40 

• 

5. 

7.40 

i  LIANILa  LOCAL  ILOILO  2XP0HT 

CGKSU'.ITIQN  buyers’  Indi- 

3uye rs *  Indication  cation.  _ 

i’7.10 
7.10-7.15 
7.10-7.15 
7.15 
7.15 

7.15-7.20 
7.25 
7.25 

7.25-7.30 

7.25- 7.30 

7.25- 7.40 

7.30-7.40 

7.30- 7.40 
7.30 

7.30- 7.35 

7.30- 7.40 

7.30-7.40 

7.40 

7.40-7.50 
7.55-7.60 
7.60-7.65 
7.60-7.65 
7.65 

7.65-7.75 

7.70- 7.75 

7.80- 7.90 

7.80- 8. CO 
7.8C-8.00 

7. 80- 7. 90 
7.8C-7.90 

7. 70- 7. 80 
7.7C-7.75 

7.70- 7.75 
7.50-7.60 
7.50 

7.40-7.50 

7.40 

7.40 

7.30-7.40 

7.30- 7.40 

7.30- 7.50 

7.30- 7.40 

7.30-7.40 

7.40 
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1954 

inarch  6, 

7, 

8, 

9, 

-  10. 
"  12* 
"  13. 

-  14, 

!  “  15, 

•  16. 

-  17, 

•  19, 

-  20, 
-  21, 

22, 

-  23, 

-  24, 
26, 
27, 

-  28, 

-  31, 

April  2, 


iONILA  2SFC.TT 
juyers*  indi¬ 
cation. _ 


-  12  - 

’  ;-iA.irT *..*  *DCaL 

30..su-ztio::  , 

aurora1  .indication 


#7.40 

7.25-7.30 

7.25 

7.25 

7.25 

7.25 

7.25 

7.17-7*30 
7. 10-7. 30 
7*10-7.30 
7.OC-7.20 
o*9o-7 *c0 
6.9o-7.o0 
6. 80-7. Gw 

6.65- 6.80 

6.65- 6.80 

6.65- 6.75 

6.65- 6*90 

6.65-  6*9c 

6.65- 6*90 
6*65 
6*65 

6.60-6*85 

6*60-6*65 

6.60 

6*50 


ILOILO  3XP0HT 
buyers*  xndi- 
catlon. 

J*7.40 
7*25-7.30 
7.25 
7.25 
.  7.25 
7.25 
7.25. 

7.10- 7.30 

7.10- 7*5o 

7.10- 7.30 
7*v0-7.2o 

6.90 

6*9v 

6.80 

6.65—6.80 

6*65-6*80 

6.65 

6*65-6*75 

6*65-6*75 

6*65-6*70 

6*65 

6*65 

6*60 

6*60 

6*60 

6.50 

6.30-6*40 


94 

w 

9, 

6*30-6*40 

6*30-6*40 

•• 

10, 

-  6*30 

•• 

6*30 

M 

11, 

6*Cv 

— 

6.05 

94 

12, 

0. 00— 6*10 

—  • 

6*05-6*10 

•• 

13, 

6.1o-6*£5 

-- 

6*10-6*25 

M 

14, 

6.1^— 6.20 

•• 

6*10-6*20 

m 

16, 

6.1c— 6. 20 

—  * 

6 *10-6.20 

n 

17 , 

6.U-6.2C 

»  — 

6.10-6*20 

94 

13, 

6  *  lc— 0.  2c 

—  • 

6*lo—6*20 

m 

19, 

6*10-6*20 

•• 

6*  1>.— 6*  2o 

44 

20, 

6.U-6.2C 

6.10-6*20 

n 

21, 

6.10-6*20 

•• 

6*lo— 6*2c 

m 

23, 

6* lc-6. 2C 

•• 

6*10-6*20 

24, 

6*10-6*20 

6*10—6*20 

•« 

25, 

6.10-6.20 

•  • 

6*10-6.20 

■ 

26, 

6. 10—6.20 

#5*50-5.60 

6*lw— 6*20 

44 

27, 

6.10—6.20 

5.30-5.40 

6*10—6  *2c 

94 

28, 

o*lo-§*2c 

5*30—5*40 

6*lv-6*2c 

M 

3o, 

6.10-6.2CI 

A.oolnal)  5*  3c— 5*35 

6 . 1 v— 6 . 2w 

3m«^SC«5Ct:.,,*.**^S888S88!2 


96.00  (noalnal)  : 
••00  •• 

6.00  «' 

'  6.00  .  * 


96.00  [wamlaMl)  96.00-6.65 
6.00  •  H  5.00-6.55 

6.00  *  v  4*80-6.60 

6.00  *  4.80-6.00 

6.95  4.60-4.80 

6*96  4.60-4.80 

4.66-4.95 
.  —  4.70-4.85 

—  4.70-4.90 

—  4.50  < 

4.60 

4.60  I 

4.60  | 

—  4.60  .1 

—  4.80 

4.60;  i  - 

—  4.60 

—  4.60  (Joalnftl) 


4.6V 
4.00 
4.00 
4*80  . 

4.60 

4.80 

4.80  pX# 
4.80 (nominal; 
4.00  t  • 
4.00  « 


4,*O-4;«0 


3.00-0.00 


1934 


July  2, 
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i^JilUL  JKPOHT  -Uft 
Buyers',  ±ndi-  w  SOffSl 
oat  Ion,  surer# clnd 


99 

3, 

99 

5, 

99 

6. 

•  * 

•9 

7, 

99 

9. 

99 

11. 

-- 

if 

12, 

•# 

13. 

«■  «• 

n 

14, 

■J  — 

m 

15. 

*  <•»  — 

99 

17*, 

•r- 

H 

is. 

.> 

99 

19, 

«•  a* 

< 

•I 

2c, 

M 

21, 

•m  mt 

0f» 

if 

23, 

;*;i  —  " 

M 

24, 

.  >  , 

0# 

25, 

%*  — 

if 

26, 

> 

if 

27, 

A 

•# 

28, 

"  *6.00 

99 

30, 

•it 

•e 

31, 

•a  aw 

«f» 

August 

-  1. 

•.  «1*  **  "* 

99 

2, 

•:  ««  **** 

99 

3, 

6.00 

•4 

4, 

6.  CO 

99 

6, 

S  V  '  6.00  . 

«9 

7, 

6.00 

«f 

e, 

*•'  6.00 

«9 

9, 

6.00 

99 

1^, 

«•  •» 

*4* 

9 

U, 

5.80 

N 

14, 

•v-  5.80 

5.00 
5.60 
5.80  . 

5.60 

5.60(&anin«l) 

5.80 

5.90- 6.0U 
90-6.0C 
90-6.00 

5.9*-6.<XF 

5.90- 6.00 


6.0o 

6.00  .  v->;  ->J 

5.90 

5.90-6.00 

5.80* 

0.00 
0.00 
0.00  : 

0.00 

0.00-0.00.  j 

3.00-O.Ov  '! 

0.90-0.00  j 

0.90-0.00  ! 

0.90-0.00  | 

0.90-0.00 

0.90-0.00 

5.80 

5.80 

ft.AA  '• 
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1UKILA  EXPORT  lUKIL*  LO;  L  ILOILO  2.:PG.?r 

buyer* *  indi-  COKSTMPri.f.  Buyer**  indl- 


1934 

option.  buyer** 

oatlon. 

lufust  31, 

93.00 

96.00 

96.00 

epteaber  1, 

6.00 

•  • 

•  », 

6.  OC 

4, 

3.00 

6.00 

—  - 

•  5, 

5.60 

6.00 

—  — 

6, 

5.60 

6.00 

*  7, 

5.00 

6.00 

•  — 

•  o, 

5.80 

6.00 

—  " 

*  10, 

5.00 

6.00 

-  — 

•  U, 

mm  mm 

6.00 

*“  — 

•  1«. 

-  * 

6.00 

—  — 

:  l5> 

5.80 

6.00 

“  — 

•  14, 

5.80 

6.00-6.10 

—  - 

•  ic. 

5.80 

6.10 

-  - 

•  17, 

5.80 

6.10-6.20 

—  — 

!  la* 

5.80  (hoalruil) 

6.20 

•  19, 

3.80-6.00 

6.20-6.30 

•• 

•  to, 

5.80-6.00 

6.30—6.33 

-  - 

*  *1, 

5.80-6.00 

6.35 

—  -- 

*  *2, 

5.80-6.00 

6.35 

*  *4, 

5.80 

6.35 

I  *»• 

5.00 

6.35 

•*  *■ 

*  M, 

5.80 

6.45 

*  *7, 

3.80 

6.10-6.30 

•  • 

•  30, 

•  • 

6.10-6.20 

*  »• 

6.10-6.20 

•  — 

October  1, 

•  • 

6.00-6.10 

*  * 

•  *, 

“  * 

6.00-6.10 

*  " 

•  c. 

*  • 

5.90-6.00 

•  4, 

5.99-6.00 

*  * 

•  5, 

*  " 

5.90-6.00 

* * 

•  4. 

*  * 

5.00 

mm  • 

•  «. 

5.80 

mm  « 

9, 

**  • 

3.00 

mm  tm 

7  10, 

•  • 

5.00 

“  "" 

*  11, 

«  ■— 

5.00—6.00 

7  13, 

*  • 

5.00-6.00 

?  13, 

6.00 

9  13, 

6.25-6.35 

mm  mm 

•  17, 

•  • 

6.25-6.35 

•  ic. 

•  • 

6.50-6.75 

•  19, 

—  • 

6.50-6.75 

•  30, 

% 

6.50-6.75 

9  33, 

•• 

6.50-6.75 

• 

*  33, 

*  • 

6.50-6.75 

'  34, 

*  • 

6.50 

*  35, 

*  — 

6.50-6.75 

9  30, 

6.50-6.76 

_ 2 _ 3L _ 

i 

6.50-6.75 
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1*34 


)Otober  29, 
30, 


jyerabe 


tec 


3, 


•nber 


-  16  - 


UaNILA  iCCPO.-u 
ijuyere*  indl- 
otttion.  _ 


LOCAL 

iCr* 

Buyers*  Indication 


ILOiLC  2XP0i<T 
Buyer* *  Indi- 
o at Ion. 


31, 

X*2, 


7, 

B, 

10, 

12, 

13, 

14, 
.16 , 
17, 
IV, 
20, 
21, 
22, 

23, 

24, 
26, 

27, 

28, 
1. 

3, 

4, 
3, 
A, 
7, 
6, 

10. 

11, 

12, 

13, 

14, 
10. 
17, 
IB. 
IV, 
20, 
21. 
22, 
24, 
26, 

27, 

28. 


F6.3o4a.75 

6.50*6.75 

6.3046.75 
6.60-6.73,  ( 

C..X-o.75 
•> •  >c4o  .73 

6.75- 6.05 

6.75- ^6.85 
6.73-6.85 

6.75- 6.83 

6.76- 6.85 

6.75- 6.83 

6.75- 6.85 
6.75^6.85 
6.75-6.85 
6.7546.83 

6.63— 6.80 
6.6546.80 

6.63- 6.80 

6.6546.80 

6.65— 6.80 

6.6346.80 

6.65- 6.80 

6.6546.80 
6.65-6.80 
6.63-6.80 
6.50 

6. 50 


,( 


o _ 


6.L0 

6.50 

6.50 

6.50 

6.50! 

6.8O46.VO 
6  .*0|-7 .00 
6.  *0-7. OO 
7.0047.20 


6.*o47 .00 
6 • *007 . 0  w 
6.  *0-7. 00 

'y.*0f-7 .00 
0  •  •  0  -  7 .00 
6.*047 .00 

6.  Vlt-7.0  * 
6. *0—7 .u^ 
6  .  *0j-7  .  w  v 
6  .*0-7 .001 
6. *0-7. 00 
6. *0-7.0  , 
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1935 

January  2, 

"  3, 

•  *, 

*  5, 

■  7, 

•  8, 

•  9, 

*  10, 

"  11, 

•  12, 

•  *  14, 

•  15, 

*  16, 

I  17’ 

*  18, 

f  1®. 

*  21, 

7  £2, 

f  23, 

•  24, 

:  *®» 

I  26» 

?  28, 

t  29, 

I  80  ■ 

•  31, 

Pebruary  1, 

• 


MANILA  BCPOKT 
Buyers*  Indi- 
oat  ion* _ _ 


*6.25 

6.25  i 

6.20  I 

6.20 
6.20 
6.20 

6.20  I 

6.20 

6.30  I 

6.40 

6.40 

6.40 

6.40 

6.40 

6.40 

6.40 

6.40 

6.40 

6.40 

6.40 

6.40 

6 .50 (nominal) 
6.50  • 

6.60-6.70 
6.60-6.70 
6.60-6.70 
6.85-7.00 
7.00 


I  MANILA  LOCAL 
CONSUMPTION 
Buyers*  indication 


*6. 90-7.00 
6.90-7.00 
6.90-7.00 
6.90-7.00 
6.90-7.00 

6.90- 7.00 
7.00 
7.50 
8.00 
8.20 

8.20-8.30 

8.20 

8.20 

8.20 

8.10-8.15 

8.00 

7.80 

7.80 

7.80 

7.80 

7.80 

7.50 

7.50 

7.50-7.70 

7.70 

7.70-7.80 

7.80-7.90 

7.90 

7.90 

7.90- 8.00 
7.90-8.00 
7.90-8.00 
7^  -8.00 
7.®%/— 8.00 
7.80 
7.80 
7.80 
7.80 

7.80-7.90 

7.8C-7.90 

7.80-7.90 

7.90 

7.90 

7.90 

7.90 

7.90 

7.90-8.00 
8.00-8.10 
8.00-8.10 


ILOILO  KXPOtfr 
Buyers*  Indi- 
c at Ion. 


P6Y20 

6.10-6.20 

6.20 

6.20 

6.20 

6.20 

6. 25— 6. 30 

6.25- 6.30 

6.25- 6.30 

6 . 25—  6 . 30 
6.20-6.30 
6.20 
6.20 

6.10-6.20 

6.a0-6.30 

6.20-6.30 

6.30-6.40 

6.50 

6.30 

6.50 

6.50 

6.50 

6.50 

6.50 

6.50 

6.50- 6.7C 

6.50- 6.70 
6.50-6.70 
6.70-7.00 
6.90-7.00 
6.90-7.00 
7.00 

6.90-7.00 

6.90 

6.90-7.00 

7.00 


Petitioner's  Exhibit 

-  16  - 


ka!.'ILa  -rcrcjrr 

buyers’  Ir.di- 
1935  cation. 


March 

l, 

**7.00 

»f 

2, 

7. CO 

fl 

4, 

7.00-7.15 

H 

C 

^  f 

7.00 

H 

6, 

6.90-6.95 

tf 

7, 

C.90 

tf 

0, 

7.00-7. 05 

ft 

9, 

7.00-7.05 

n 

11, 

7.0C-7.C5 

n 

12, 

7.00-7.05 

n 

13, 

7.00-7.05 

tf 

14, 

7. 00-7. 05 

15, 

7.00-7.05 

ft 

is, 

7.10 

ft 

18, 

7.10 

;  * 

19, 

7.10-7.15 

it 

20, 

7.20 

tv 

21, 

7.20-7 .30 

ft 

22, 

7.20-7.30 

m 

23, 

7.15-7.25 

ft 

25, 

7.11-7.30 

ft 

26, 

7.20-7.30 

vt 

27, 

7.20-7.25 

vv 

28, 

7.20-7.25 

tt 

29, 

7.20-7.25 

ft 

30, 

7.30*7.50 

April 

1, 

7.30-7.50 

Vt 

2, 

7.35-7.50 

Vt 

3, 

7.50-7.60 

Vt 

4, 

7.50-7.75 

Vt 

3, 

7.60-7.75 

«t 

6, 

7.60-7.75 

ft 

8, 

7.60-7.75 

ft 

9, 

7.60-7.75 

Vt 

1°, 

7.60-7.75 

ft 

11, 

7.50-7.60 

vt 

12, 

7.50-7.00 

ft 

13, 

7.65-7.75 

vt 

15, 

7.65-7.75 

tt 

16, 

7.70-7.80 

ft 

17, 

7.70-7.80 

tt 

20, 

7.80-7.90 

tf 

22, 

7.90-8.00 

tf 

23, 

7.90-8.00 

tt 

24, 

7.90-8.00 

•f 

25, 

7.90-8.00 

tf  * 

26, 

7.95-8.05 

n 

27, 

7.95-8.05 

it 

29, 

7.95-8.05 

tt 

30. _ 

8.05-6 . lu 

17  (Continued) 

“_*S( ) 

MANILA  LCCAL 

ILOILO  5TCTC-T 

:o:'3UTTic:: 

buyers*  Indi¬ 

eri.  *  Indication 

cation. 

P8.00-C.10 

P7.0C 

•*>.00-  .10 

7.00 

5.00-8.10 

7.00-7.15 

8. *0-9. 10 

7.00 

c3 .00-8 .10 

6.90-7.05 

s.cc-e.io 

6.90 

•  6.00-8.10 

7.00-7.05 

e. oo-e. io 

7.00-7.05 

8.oc-e.ic 

7.00-7.05 

8.10 

7.00-7.05 

8.10 

7. CO-7. 05 

8 . 00—8 • 10 

7.00-7.05 

8  •  OC 

7.00-7.05 

7. 90-8. CO 

7.10-7.15 

7.90-8.00 

7.10-7.15 

7.90-8.00 

7.10-7.15 

7.90-6.00 

7.20 

8.00 

7.20-7.30 

8.00 

7.20-7.30 

8.00 

7.15-7.25 

e.co 

7.15-7.30 

8.00 

7.25-7.35 

8.00 

7.25-7.30 

8.00 (nominal) 

7.25-7.30 

8.00  * 

7.25-7.30 

7.80-8.00 

7.30-7.50 

7.80-8.00 

7.30-7.50 

7.80-8.00 

7.35-7.50 

7. 50 (nominal) 

'  7.50-7.65 

7.50 

7.50-7.75 

7.70 

7.60-7.75 

7.70 

7.60-7.75 

7.75 

7.60-7.75 

7.75 

7.60-7.75 

7.60 

7.60-7.75 

7.50 

7.60-7.70 

7.50 

7.60-7.70 

7. 50 (nominal) 

7.70-7.00- 

7.50 

7.70-7.80 

7.50  « 

7.80-7.90 

7.50 

7.80-8.00 

7.50  • 

7.90-8.00 

7.50 

7.90-8.00 

7.50  " 

7.90-8.05 

7.50  * 

7.90-8.05 

7.50  " 

7.90-8.05 

7.50  " 

.  8.00-8.10 

7.50 

8. CO-8. 10 

7.50  " 

8.00-8.10 

7.50  " 

.  s 

2S1 
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MANILA  XZPOBT 

MANILA  LOCAL 

ILOILO  KXP0BT 

Buyers'  Indi¬ 

C0NST1CPTI0N 

Buyer* 1  Indi¬ 

1935 

cation. 

Buyers'  Indication 

cation. 

U&J 

•  2, 

98.05-8. 10 

97.50  (nominal) 

96.10-8.15 

m 

3. 

6.00 

7.50  » 

8.00 

m 

¥ 

4, 

8.00 

7.40  ■ 

8.00 

m 

6, 

8.00 

7.40  « 

8.00 

<• 

7, 

7.85-8.00 

7.40  ■ 

8.00 

• 

f 

0, 

8.00-8.05 

7.40  " 

8.05 

• 

9, 

8. 05-0110 

7.40  • 

8.10-8.15 

• 

f 

10, 

0.10-8.20 

7.40  • 

8.15-8.20 

9 

w  9 

11. 

8.20-8.25 

7.40  • 

8.25-8.30 

* 

1  9 

13, 

0.20-6.25 

7.40  • 

8.25-8.30 

• 

15, 

8.10-8.20 

7.40  * 

8.15-8.20 

• 

16, 

8.10-8.20 

7.40  • 

8.15-8.20 

• 

17, 

8.10-6.20 

7.40  • 

8.15-8.25 

« 

18. 

8.10-8.20 

7.40  ■ 

8.15-8.25 

m 

20, 

8.10-8.20 

7.40  • 

8.15-8.25 

m 

21, 

8.10-8.20 

7.40  • 

8.15-8.25 

m 

22, 

8.10-8.20 

7.40  • 

8.00-6.10 

9 

23, 

8.10-8.25 

7.40  • 

8.2  0-8.25 

• 

M, 

8.25-8.30 

7.40  * 

8.30-8.35 

• 

S3, 

8.15-8.23 

7.40  • 

8*15-8.25 

• 

27, 

8.15-8.25 

7.40  • 

8.15-8.25 

• 

SB, 

8.20-8.25 

7.23  • 

6.25-6.30 

• 

29, 

7.00  • 

• 

SI, 

7.75  (nonlnal)  7.00  ® 

7.70tncminal) 

JtlM 

1 

6.70  ■ 

•  — 

• 

w 

3, 

M 

6.70  • 

M 

» 

4, 

8.00  • 

7.00  • 

M 

■ 

5, 

7.80-8.00 

7.00  • 

7.90-8.00 

• 

6, 

7.70-8.00(Kanlnml)7.00  • 

7.80 

• 

7, 

7.70-2.80 

7.00  • 

7.80 

• 

«• 

7.70-7.80 

7.00  ■ 

7.80 

is, 

7.70-7.80 

7.00  • 

7.80 

« 

11* 

7.70-7.80 

7.00  • 

7.80 

f 

is, 

7.70-7.80 

7.00  • 

7.80 

f 

13, 

7.60 

7.00  • 

7.00 

9 

IS, 

7.80-8.00 

7.00  • 

7.00-8.00 

9 

13, 

7.80 

7.00  .  • 

7.80 

9 

17, 

7.80 

7.00  • 

7.80 

9 

16, 

7.70-7,90 

6.80-7.00  * 

7.70-9.80 

f 

9 

19, 

so. 

6.80  * 

7.00  * 

7.80 

7.50 

9 

9 

SI, 

7.70-7.80 

7.00 

7.80 

9 

ss. 

7.30 

7.00-7.10 

7.00 

f 

9 

94. 

7.50 

7.00-7.10 

7.50 

9 

S3, 

7.30 

7.00-7.10 

7.50 

9 

26, 

7.30 

7.00-7.10 

7.50 

9 

p 

27, 

7.80 

7.00-7.10 

7.50 

f 

SB, 

7.50 

7.00-7.10 

7.50 

9 

-  9 

7.80 

7.00-7.10 

7.50 

1935 


Petitioner’s  Exhibit  17  (Continued) 


*,S‘> 


MANILA  ;SLORT 
Buyers  *  indi- 
_ cation 


MANILA  -OCAL  ILOILO  ^CEOrTT 

CCpNJlLIi'TIOL  Buyers*  Inai- 

Buyeta*  Indication  cation 


July 

1. 

P7.50 

P7. 00-7. 10 

P7.5G 

N 

2. 

7,60-7.75 

( 

’.00-7.10 

7. 6^-7. 70 

M 

3, 

7.60-7.70 

i 

’.00-7.10 

7.70-7.60 

m 

7.50 

7 

*00-7.10 

7 .  LG 

m 

7.50  (Nominal) 

7.00-7.10 

7 .  tO (nor. . ) 

u 

8, 

7.50  * 

7.00-7.10 

7.50  " 

m 

9, 

— 

[7.CC-7 . 1C 

—  — 

m ' 

10, 

7.50  ** 

6. 8C-7.CC 

7.50  " 

m 

11, 

7.50  • 

7.00-7.10 

7 .  ro  •• 

tt 

12, 

7.50-7.70 

7.00-7.10 

7.50-7.7C 

m 

13, 

7.50-7.70 

7.00-7.10 

7.50-7.65 

m 

15, 

7.60-7.70 

7.CC-7.1C 

7.50-7.65 

m 

16, 

7.60-7.70 

7.05-7.15 

7.6  0-7.70 

■ 

17, 

7.60 

7.00-7.10 

—  — 

m 

18, 

7.50  (Nominal) 

7.00-7.10 

7.00-7.10 

7.50 

9 

19, 

— 

— 

■ 

20, 

7.25  * 

7.00-7.10 

7125 (nor. } 

9 

22, 

7.25  • 

7.00-7.10 

7.25  " 

m 

21, 

7.25  " 

7. CO-7. 1C 

7.25  " 

9 

24, 

7.25  * 

7.1C-7.15 

7.25  " 

m 

25, 

7.25  • 

7.10-7.15 

7.25  " 

9 

26, 

7.25-7.30  (nom 

.) 

7.10-7.15 

7.25-7.30 

m 

27, 

7.25-7.30  • 

7.1C-7.15 

7.25-7.30 

f 

29, 

7.25-7.30  • 

7.10-7.15 

7.25-7.30 

• 

30, 

7.30-7 .40  • 

7.10-7.15 

7.30-7.40 

m 

31, 

7.30-7. 40 

7.10-7.15 

7.30-7.40 

igttat 

1, 

7.10-7.40 

7.10-7.15 

7. 30-7. 40 

9 

2, 

7.30-7.40 

7.10-7.15 

7.30-7.40 

m 

3, 

7.30-7.40  • 

7.10-7.15 

7.30-7.40 

f 

5, 

7. 30-7. 40  • 

7.10-7.15 

7.30-7.40 

• 

5, 

7.30 

7.10-7.15 

7130 

• 

7, 

7.30  ' 

7.10-7.20 

7.30 

9 

8, 

,7.20-7.30 

7.10-7.25 

7.20-7.30 

9 

9, 

7.20-7.30 

7.10-7.25 

7.20-7.30 

■ 

10, 

7.20-7.30 

7.10-7.25 

7.20-7.30 

• 

u, 

7.20-7.30 

7.10-7.25 

7.20-7.30 

■ 

14, 

7.20-7.30 

7.10-7.20 

7.20-7.30 

V 

15, 

7.20-7.30 

7.10-7.20 

7.20-7.30 

9 

18, 

7*10-7.30 

7.10-7.20 

7.10-7.10 

9 

17, 

7*30 

7.10-7.20 

7.30 

9 

19, 

7.10-.. 

7.10-7.20 

7.30 

9 

10, 

7,*.?.90 

7.10-7.25 

7.40-7.50 

■ 

H, 

7.50-7.73 

7.10-7.25 

7.50-7.75 

• 

• 

22, 

25, 

7.60-7.75 

7.50-7.75 

7.10-7.25 

7.10-7.25 

7.50-7.75 

7.50-7.75 

9 

»i. 

7.50-7.75 

7.10-7.25 

7.50-7.75 

9 

26, 

7.31 

7.10-7.25 

7.35 

■ 

27, 

7.35 

7.10-7.25 

7.35 

V 

28, 

7.25 

7.10-7.25 

7.35 

•I 
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1958 

August  29, 
*  30, 

"  31, 

September  2, 

"  3, 


•  30| 

October  1, 


MANILA  HP0HT 
Buyers*  Indi¬ 
cation. 

77.  25 
7.25 
7.25 

7.20-7.25 

7.20-7.25 

7.20-7.25 

7.25-7.50 

7.25-7.50 

7.25-7.50 

7.25-7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.50 

7.60 

7.50 

7.60 

7.50 

7.50 

7*60 

7.50 

7.50 

7.50 

7.80 

7.50 


-  21  - 

?  I  MANILA  LOCAL 

•  .  CONSUMPTION 

Buyers*  Indication 


7.00 

7.00 


77. 10-7. 25 
7.10-7.25 

7.10- 7.25 
7.00-7.20 
7.00-7.20 
7. 00-7. 20 

7.10- 7.20 
7.10-7.20 
7.U-7.20 
7.10-7.20 

7.10- 7.20 

7.10- 7.25 
7.10-7.25 
7.10-7.25 
7.10-7.25 
7.10-7.25 

7.15- 7.25 

7.16- 7.25 

7.15- 7.25 

7.16- 7.25 
7.15-7.50 
7.15-7.50 

7.15- 7.50 

7.15- 7,50 

7.15- 7.50 
7.15-7.50 
7.15-7.50 
7.15-7.50 
7.15-7.50 
7.20-7.80 

7.20- 7.80 
7.25-7.40 
7.25-7.40 

7.25- 7.40 

7.26- 7.40 

7.26- 7.4© 

7.20- 7.50 

7.20- 7.50 

7.20- 7.30 

7.20- 7.50 

7.20- 7.30 

7.20- 7.30 

7.20- 7.50 

7.20- 7.30 

7.20- 7.50 

7.20- 7.30 

7.20- 7.50 

7.20- 7.30 


ILOILO  UPORT 
Buyers*  Indi¬ 
cation, 


77. 25  (nominal) 
7.25  * 

7.25  " 

7.25  • 

7.25 
7.25 

7.25-7.50 

7.25-7.50 

7. 25)7.50 

7*25-7,50 

7.60 

7.50 

7.50 

7.80 

7.50 

7.50 

7.50 


Petitioner’s  Exhibit  17  (Continued) 

-  22  - 


MANILA  EXPORT 
Buyer* '  Indl- 
1935  cation. 


Old  Crop  New  Croi 


MANILA  LOCAL 
CONSUMPTION 
Buyers'  Indication 


Oc tooer 

25, 

*7.00 

*7.30 

n 

26, 

7.00 

7.30- 

VI 

2b, 

7.00 

7.30 

m 

29, 

7.00 

7.30 

19 

30, 

7.00 

7.30 

VI 

31, 

7.00 

7.30 

ovemoor 

1, 

7.00 

7.30 

• 

2, 

7.00 

7.30 

it 

4, 

7.00 

7.30 

n 

5, 

7.00 

M  A  A 

7.30 

rr  T/*N  •#  4 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 

7.00 


7.30-7.40 

7.3W 

7.30 

7.30 

7.30 

7.30 

7.30 

7.30 

7.25-7.30 
7. 3^-7. 40 
7. 3^-7. 40 
7.30-7.40 
7.30-7.40 
7.30-7.40 
7.30-7.40 
7.30-7.40 


• 

27, 

7.23 

• 

29, 

7.30 

iter 

2, 

7.00 

it 

3, 

7.00 

n 

4, 

7.00 

■ 

5, 

7.00 

it 

6, 

7.00 

•t 

7, 

7.00 

m 

9. 

7.00 

tt 

9 

10, 

7.10 

it 

11. 

7.00-7.10 

n 

12, 

7.00 

n 

13, 

7.00 

tt 

7.00 

it 

16, 

7.00 

■ 

17, 

7.00 

11 

lb* 

7.00 

it 

lw. 

7.00 

tt 

20, 

7.00-7.10 

11 

21, 

7.00-7.10 

it 

23, 

7.00-7.10 

tt 

24, 

7.00-7.10 

*7. 20-7.30 

7.20- 7.30 

7.20- 7J.30 

7.20- 7.30 
7.2C-7.30 
7.20-7.30 
7.20-7.30 
7.20-7.30 
7.20-7.30 
7.20-7.30 

>m)  7.30^7. 40 
7.30^7.40 
'  7.30i7.4O 

f  7.40^7.50 

7.40 
'  7.40 

'  7.40! 

7.40 

7.40, 

7.40 

7.40fv.60 
1  7.40f7.o0 

'  7.40f7.d0 

7.40^7.60 
'  7. 40^7.60 

7.65 
7.60 

8.00-H.26 

8.00-8.20 


8.00-6 
8.00-6 
8.00  ( 
7.78 
7.75 
7./^ 

7.75 
7.7^ 

7.76 
7./5 
7.50 
7.30 
7.35 
7.50 
7.50 
7.35 
7.50 
7.50 

7j50 

7^60 


8.20 
8.20 
(nom. ) 


ILCILO  EXPORT 
Buyers'  Indi¬ 
cation. _ 


New  Crop 


*7.30 

7.30 

7.30 

7.30 

7.30 

7.30 

7.30 

7.30 

7.30 

7.30 

7.30(nom. ) 
7.30-7.40  " 
7.30 
7.30 

7.30  ■ 

7.30  * 

7.30 

7.30  " 

7.30  ? 

7.25-7.30 
7.30-7.40  " 

7. 30- 7. 40  " 

7.30- 7.30  * 
7.30-7.50" 

7.30- 7.40  " 
7.30-7. 40  * 
7.30-7.40 
7.25 

7  30 

7.00  (Nom. ) 
7.00  " 

7.00  " 

7.00 
7.00  " 

7.00  * 

7.00  " 

7.10  " 

7.00-7.10 
7.00  " 

7.10  " 

7.10  " 

7.00  " 

7.00  " 

7.10  « 

7.10  " 

7.10  " 

7.0C-7.1C  " 
7.00-7.10  " 

7.00-7.10  " 
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1936 

D*c#»d er  26, 

■  27, 

■  28, 

•  31, 

1936 
January  2, 

:  5: 

•*  v. 

•  8, 

•  9, 

■  10, 

-  11, 

13, 

•  14, 

•  lb, 

•  lo, 

"  17, 

•  18, 

■  20, 

•  21, 

■  22, 

■  23, 

■  24, 

•  26, 

■  27, 

•  28, 

* 

*  30, 

"  31, 

February  1, 

"  3, 


-  23  - 

HAITI  LA  EXPORT  MANILA  LOCAL 

buyers’  Indi-  CONSUMPTION 

cation* _  Buyer* *  Indication 


ILCILC  EXPORT 
Buyer* '  Indi¬ 
cation* 


F7.0C-7.10C  Non) 

7.10 
7.20 
7.40 


7.40 

7.40 

7.36 

7.3b-7.b0 

7.2U  (Non) 

7.00 

7.00 

7.20  " 

7.10  • 

7.10  ■ 

7.40-7.50 

7.35-7.40 

7.30-7.40 

7.40 

7.40 

7.60 

7175-7. CO 

7.75- 
7.7b 

7.75- 7.60 

7.75- 7. eO 

7.90- 8.0C 

e.oo 

7.60- ti.OC 

7.60- 7.90 

7.80 
7.70 

7.  oO 
7.60 

7.50-7.60 

7.50 

7.60 

7.70- 7.80 
7.00 

7.75- 7.60 

7.80 

7.80 

7.75-7.60 

V.70-7.e0 

7.7C-7.60 

7.70- 7.75 

7.90- 8.00 

7.90-8.00 


F7. 50 ( Non)  *7.00-7.10 

7.50-7.70  "  7.15 

7.70  "  7.20 

7.8C|-e.OO  {sellers^  7.40 


7.60-8.00  " 

H  .00  (nominal) 

8.c6  " 

8 .0^-6. 20 
8.00-6.20 

7.80- b.CC 

8. 4Q-6. 50  (aellerol 

8.40- 6.50 

b.:>-8.50  " 

8.20- 6.50  " 

8.40- e.50 

6.50- 8.70  " 

6.50- e.70  " 

8.50- 8.70  " 

8.50- 6.70  " 

8.30-6,70  " 

b.5U-e.70  " 

8.40- e.60 
6. 5jw-fa.  40 

6. 20- 8. 40 

6.2u-e.4C 
8.2^-e.40  " 

8.20-6.40  " 

7.80- 8.00  (Nominal) 

7.80-8.00  " 

8.00-8.20  " 

8.00-8.20  ■ 

8.00-8.20 

8.6o  ; 

6.00 

6.0° 

8.00 

e.co 

6.  CO  - 

tutt  7.60 

7. jo0-7.70  " 

7.70  " 

7;  70  " 

7] CO-6. 00 

7i  GO 

7JC0-6.0C  • 

7.i0-f  .CO 
7]  60 


7.40 

7.40 

7.35 

7.40- 

7.20 

7.GC 

7.  CO 

7.20 

7.15 

7.15 

7.50 

•7.36- 

7.36- 

7.50 

7.50 

7 . 65- 

7.80- 

7.60 

7.80 

7.  CO 

7.  CO 

7.90 

8.00 

7.eo- 

7.ro 

7.ro 

7.70 

7.60 

7.60 

7.50 

7.50 

7.60 

7.70- 

7.90 

7.75- 

7.80 

7.60 

7.75- 

7.70- 

7.70- 

7.70- 

7.90- 

7.90- 


7. 70 

(Nominal) 


7.50 

7.50 


7.70 

8.00 


-7.90 


-7.60 


7.80 
7.  CO 
7.80 
7.75 
6.00 
t  .00 


! 

I 
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-  24  - 


2  Sfi 


lv36 

:.juMLa  ^x?c.(T 

Buyers’  Indi¬ 
cation. 

UAKILA  wOC.lL 
COLoLLj’TIGN' 
buyers’  Indication 

iloilo  .  c  .-rr 
Buyers’  Indi¬ 
cation 

ILOILO  I.CC.kL 
x:.  •  i or: 

Buyers*  Inc. 

Ke&ruary 

21 

-  r7.Va-8.aO 

*7.80 

r7.vo-Q.oG 

ft 

24 

G.oO 

7.eo 

8.00 

•  - 

•« 

6k 

w 

G.lw-G.2o 

7.80 

6. la-8 .20 

•i 

2C 

0 . 00-8 . 10 

7.00 

S • Go-6 . 10 

-  - 

m 

27 

n. co-e. lc 

7 .80-7.00 

G.uO-G.lo 

*  - 

it 

28 

H.l0--i.2u 

7.VG-8.GG 

8 . lo-u • 2u 

—  - 

•* 

2y 

8.:;* 

u.oc 

6.20  • 

“  - 

...arch 

o 

G.20 

G.OO 

S  .  r.w 

*  “ 

•f 

3 

m,1v.-6.:.u 

G.OC 

8.1a-6.2C 

•  - 

•  t 

4 

G. la-6. 20 

8.00 

3 .10—;'  ..  0 

—  - 

.. 

5 

G . la— G . 20 

8.0C 

e.io-e.2c 

“  “ 

*1 

6 

6. lu-O. 2a 

8.00 

'*.12-6.22 

—  - 

•• 

7 

6. 

8.00 

8.4C-  .20 

-  “ 

H 

v 

0.40 

G.oO 

8  .  20 

—  — 

it 

10 

U.3;.-d.4a 

G.CC 

M.4G 

““  “ 

tt 

11 

Q.35-Q.40 

'>.00-7.00 

8.4  0 

•  - 

tt 

12 

G . ww— <  .45 

7.60-7 .  vQ 

8, 40-;!,  20 

•  • 

It 

13 

6.5U 

7. 00-7. VO 

8.50 

—  - 

If 

14 

G . oo-o . 60 

7.0a-7.vC 

-- 

“  - 

•1 

16 

3.00-H.6U 

7. 80-7. VO 

•  “ 

•t 

17 

G.0O-G.6C 

7 .VO-6. >.a 

— 

-- 

ft 

16 

e.ho 

7.  VO 

6.4G-c'.2G 

-  " 

iy 

20 


15 

16 

17 

18 

20 

21 
22 


0.40 

0.40 


-r  .50 


0.00-8.  .-I 

0  •  vo— v  •  a  a 
O.yo-'.  .aa 

0  •  t'O  — .•  .Oa 

o.oo-o. ^o 
e.Oo-o. vo 
G.Go-c.VG 
G.yo-».oo 


7 . 0  O  V  •  •  0~i  i  i 
7.yo-o.wO 


G.3u 

0.40 


ft 

21 

0.4U-6.50 

7. 30-7. VO 

0.4  0 

1*7  .VO-6  ,1  v 

*f 

23 

6.40-8.50 

7. 60-7. VO 

..40 

7 . 5o— 7 .Ga 

if 

24 

8.40-0.50 

7 . 1 10  ( ..0.  ..  , 

6.40 

7.GO-G.OO 

ft 

25 

0.60-6.70 

7 .80-7.  VO 

6. 60-1.70 

7.40-7.50 

rt 

26 

n. 70-8.75 

7. 00-7..  0 

8.75-0.60 

7 . 5a— 7 .aO 

ft 

27 

6.75-8.60 

7 .00-7 .V  0 U 

Or* .  J 

6.60 

7.G5-7.V0 

M 

28 

c. VO-9.00 

7. 80-7. VO 

tt 

G. 65-9. 00 

7  .GO 

It 

30 

O.VG-V.aO 

7. 80-7. VO 

ft 

— 

— 

•f 

31 

V .  v«C— V  .la 

7  *  6  a — 7 .vO 

«i 

V.GG-v.15 

7.60-7.60 

April 

1 

V  .  00 

7.8C-7.V0 

t« 

.•.00 

7.60-7.80 

if 

O 

*« 

8.  VO 

7.0a-7.vo 

tt 

— 

— 

*♦ 

(!.*.  —  *  •  a  v 

7.Vw-7.Qo 

ft 

-- 

-- 

•t 

4 

G.va- j.00 

7. 62-7. 7c 

•f 

6.75 

7.50-7.80 

6 

6.  .  0  —  V  »Ga 

7.62-7.70 

•t 

■2.75 

7. 50-7. 3a 

ft 

7 

O.'ja-j.o  w 

7 .o.-7 ,7o 

•t 

6. 75-8. GO 

7 .5  0-7  .GO 

•f 

8 

;>.vO'-.'.oO 

7. 0.2-7. 7  a 

»t 

G. 75-6.80 

7.5a-7.G0 

ft 

•  1 

13 

*  a 

8.V0-V  .v 

7.70-7.6i 

•t 

8.75-V.00 

7.80-6.10 

7  .80-8. aC 

G.aG 

O.Ov 


7  ,yo 
7 « y  0 
7.o0 
7.00 
7.Va 


-6  .aG 
-0.00 
-G.oO 
-C.GC 
-0.0  0 


.GO 

e.ec-a.io 

8.80- 6.CC 

B.GC-O.yo 

6.80- 0.30 
8.00 
8.00 

3 .  y  G  —  . 00 


7.60- 3.0. 

7,00-8.C5(31r 
8.00-6.05  " 

3.01 

7.60- 7.70  « 

7.60- 8.20  " 

7.60-8.20  " 

8.00 
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1936 


MANILA  SXPcRT 
Buyer# *  Indi¬ 
cation. 


23 

J6.90-9.0C 

24, 

8.80-8.90 

25 

8.80-8.90 

27 

8.80-8.90 

28 

6.80-8.90 

29 

8.80-8.90 

30 

8.75 

2 

8.75 

4 

8.75 

5 

8.75 

6 

8.75 

7 

9.00 

8 

8.90-9.00 

9 

8.90-9.00 

11 

8.90-9.00 

12 

9.00 

13 

8.90-9.00 

14 

6.90-9.00 

15 

8.90 

16 

8.80 

18 

8.80 

19 

8.80 

20 

8.80 

21 

8.80 

22 

8.70 

23 

8.70 

25 

8.70 

26 

8.60 

27 

8.50 

28 

8.50-8.60 

29 

8.50-8.60 

1 

8.50-8.60 

2 

8.50-8.60 

3 

8.50-8.60 

4 

8.50-6.60 

5 

8.50-8.60 

6 

8.50 

8 

8.50 

9 

8.50 

10 

8.75 

11 

8.75-8*80 

12 

8.90 

13 

9.00 

15 

9.00 

16 

8.95 

17 

8.90 

18 

9.00-9.10 

19 

9.05 

20 

8.95 

-  25  - 

ljl.ila  local 
cc::siliptiok 

buyers *  indication 


>7.90-8.00 

7.90 

7.90 

7.90- 8.00 

7 .90- 8.0o 

7.90 

7.90 

7.90 

7.80-7.90 

7.80-7.90 

7.80-7.90 

7.80-7.90 

7.80-7.90 

7.80-7.90 

7.80 

7.80 

7.80 

7.80 

7.80 

7.80 

7.80 
8.00 
8.00 
8.00 
8. CO 
8.00 
8.00 
8.00 
8.00 
8.00 
8.00 

8.00-8.20 
0.00-8.20 
8.00 
8.00  | 
8.00 

8.00-8.10 

8.00-8.10 

8.00-8.10 

8.00-8.10 

8.00-8.10 

8.10-8.20 

8.10-8.20 

8.10-8.20 

8.10-8.20 

8.10-8.20 

8.10-8.20 

8.10-8.20 

8.10-8.20 


ILOILO  2TCP03T 
Buyers’  Indi¬ 
cation. _ 


ILCILO  LCL. 

co::sui  Trior 

(Sellers) 


V8.90-9.0C 

V7. 80-8. 20 

8.90 

7.80-8.15 

8.90 

7.80-8.15 

6.90 

7.80-8.20 

8.90-9.00 

7.80-8.20 

8.90-9.00 

7.80-8.20 

8.75-8.80 

7.80-8.15 

8.75 

7.80-8.10 

8.75 

7.80-8.10 

8.50-8.60 

7.80-6.10 

8.50 

7.80-8.10 

8.90-9.00 

7.80-8.10 

9.00-9.10 

7.80-7.85 

9.00 

7.80-7.90 

f. 00-9 .15 

7.80-7.90 

9.00 

7.80-7.90 

9.00 

7.80-7.90 

9.0U 

7.80-7.90 

8.90 

7.80-7.90 

8.90-9.00 

7.80-7.90 

8.65-9.00 

8.05-8.15 

8.75 

7.75-8.25 

8.65-8.75 

7.75-6.25 

8.65-8.75 

7.75-8.25 

8.60 

7.75-8.25 

8.50-8.60 

7.75-8.25 

8.50-8.60 

7.75-8.25 

8.50-8.60 

8.25-8.30 

8.50-8.60 

8.25-8.30 

8.50-8.60 

8.25-8.30 

8.60-8.60 

8.25-8.30 

8.50-8.60 

8.25-8.30 

8.50-8.60 

8.25-8.30 

8.50-8.60 

8.25-8.30 

8.50-8.65 

•  8.40-8. 50 

8.50-8.60 

8.55 

8.50-8.60 

8.40-8.50 

8.50-8.60 

6.40-8.50 

8.65-8.75 

8.40-8.50 

8.70-8.80 

8.40-6.50 

8.85 

8.50 

8.85 

8.50 

8.85 

8.60 

8.90 

8.60 

9.20 

8.60 

9.05-9.10 

8.60 

9.00 

8.60 

t 
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Petitioner’s  Exhibit  21 

AGREEMENT 

between 

Central  Luzon  Milling  Co.,  Inc. 
and  the 

Insular  Sugar  Refining  Corporation. 

This  contract  executed  by  and  between  the  Central 
Luzon  Milling  Co.,  Inc.,  of  Bamban,  Tarlac,  and  Manila, 
P.  I.,  and  the  Insular  Sugar  Refining  Corporation,  of 
Mandaluyong,  Rizal,  P.  I.,  two  corporations  duly  registered 
and  licensed  to  do  business  in  the  Philippine  Islands, 
hereinafter  referred  to  as  the  Central  and  the  Buyer, 
respectively, 


Witnesseth:  That — 

Whereas,  the  Central  desires  to  sell  a  total  quantity 
of  Two  Thousand  (2,000)  Long  Tons  raw  value  of  cen¬ 
trifugal  sugar,  as  computed  in  accordance  with  Executive 
Order  No.  604  or  any  subsequent  regulation  governing 
the  conversion  of  centrifugal  sugar  into  raw  value,  and 

Whereas,  the  Buyer  desires  to  purchase  the  above 
quantity  of  centrifugal  sugar  delivered  f.o.b.  railroad  cars 
at  Bamban,  Tarlac,  and  subject  to  the  terms  designated 
herein ; 

Now,  therefore,  in  consideration  of  the  mutual  promises 
hereinafter  made,  the  following  agreement  is  hereby  en¬ 
tered  into: 

Section  I — Sugar  Exportable  to  the  United  States: 

It  is  agreed  that  the  Central  shall  deliver  only  centrifugal 
sugar  which  may  be  imported  into  the  United  States  duty- 
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free.  The  Central  shall  deliver  to  the  Buyer  such  docu¬ 
mentary  evidence  as  shall  he  demanded  by  competent  gov¬ 
ernment  authorities  to  prove  that  the  sugar  complies  with 
the  preceding  requirement.  The  Central  agrees  to  lend  all 
reasonable  co-operation  to  enable  the  Buyer  to  comply  with 
governmental  requirements  by  which  the  refined  sugar  pro¬ 
duced  from  the  centrifugal  sugar  herein  designated  may 
be  shipped  from  the  Philippine  Islands  for  duty-free  im¬ 
portation  into  the  United  States. 

Section  II — Shipments  : 

The  Central  shall  make  delivery  of  the  2,000  tons  herein 
contracted,  to  the  Buyer  from  the  Central’s  share  of  sugar 
produced  during  the  1935-1936  milling-season  in  approxi¬ 
mate  equal  quantities  weekly  during  December,  1935.  The 
Central  agrees  to  consign  all  shipments  to  the  Buyer  at 
Mandaluyong,  Rizal,  unless  otherwise  directed  by  the 
Buyer.  A  railroad  bill  of  lading  issued  by  the  Central 
showing  the  destination  indicated  by  the  Buyer,  “freight 
payable  at  such  destination,”  shall  constitute  proper  evi¬ 
dence  of  delivery,  when  presented  to  the  Buyer. 

Section  III — Picul  Sacks: 

The  Buyer  will  supply  the  Central  with  used  burlap 
bags  in  good  condition  of  one  picul  capacity  to  pack  the 
sugar  contracted  for  herein.  Such  bags  will  be  shipped  by 
the  Buyer  in  carload  lots  freight  prepaid  to  Bamban, 
Tarlac. 

Section  IV — Weighing: 

The  “net  weight  of  the  sugar  when  packed  at  Bamban 
shall  be  63.25  kilos  per  bag  plus  customary  overweight.  The 
Buyer  shall  have  the  right  at  any  time  to  supervise  the 
weighing  and  to  test  the  Central’s  scale  with  test  weights 
certified  by  the  Bureau  of  Science.  The  Central  agrees  to 
use  a  scale  tested  and  sealed  by  the  Philippine  Government. 
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Section  V — Polarization  and  Refiner’s  Premium: 

The  polarization  of  the  sugar  shall  be  determined  at 
Bamban.  The  Buyer  shall  have  the  right  to  verify  the 
laboratory  work  at  Bamban. 

The  Seller  agrees  to  deliver  centrifugal  sugar  of  stand¬ 
ard  good  quality  having  a  moisture  content  of  between  .7 °/o 
and  .9%. 

The  Buyer  agrees  to  pay  the  Central  the  regular  re¬ 
finer’s  premium  for  sugar  polarizing  above  96°.  Also,  the 
Central  agrees  to  pay  the  regular  refiner’s  penalty  for 
sugar  polarizing  below  96°. 


Section  VI — Price  to  Be  Fixed  by  Methods  Nos.  1  or  2 : 

The  Central  shall  have  the  right  to  establish  the  price 
for  the  sugar  either  by  Method  No.  1  or  by  Method  No.  2  at 
his  option  for  all  sugar  for  which  no  definite  price  has  been 
previously  established. 

Method  No.  1 — New  York  Basis  of  Price 
Fixed  in  Advance  of  Delivery. 

The  Central  shall  have  the  right  to  sell  any  part  of  the 
sugar  herein  contracted  in  advance  of  delivery  at  the  same 
price  at  which  sales  are  made  c.i.f.  New  York  of  Philippine 
sugars,  subject  to  the  following  conditions : 

(a)  That  the  Central  shall  notify  the  Buyer  of  the  de¬ 
tails  of  any  sale  it  desires  to  make  before  4 :00  P.M.  on  the 
day  when  the  fast  cable  reporting  the  New  York  sale  is  re¬ 
ceived  in  Manila.  The  New  York  cable  must  be  despatched 
on  the  same  day  that  the  sale  or  sales  reported  were  made. 

In  case  more  than  one  New  York  sale  is  reported  for 
identical  time  of  shipment  the  average  of  the  selling  prices 
will  govern. 
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(b)  That  the  quantity  sold  by  the  Central  shall  not 
exceed  the  tonnage  of  the  New  York  sale. 

(c)  That  payments  for  the  sugar  shall  be  made  on  each 
Wednesday  following  the  week  in  December,  1935,  during 
which  shipments  were  made  from  Bamban.  On  such 
Wednesday  ninety  percent  (90%)  of  the  price  shall  be  paid 
by  cheek  on  a  Manila  Bank  and  ten  percent  (10%)  shall  be 
paid  sixty  (60)  days  later. 

(d)  That  a  New  York  sale  for  December  shipment  from 
the  Philippines  shall  make  it  unnecessary  for  interest 
charges  to  be  accounted  for  as  under  (e)  below. 

(e)  That  in  case  a  New  York  sale  for  January  shipment 
from  the  Philippines  is  used  as  a  basis  for  price  fixing,  the 
Buyer  shall  have  the  right  to  deduct  from  the  price  agreed 
upon,  interest  at  the  rate  of  six  percent  (6%)  per  annum 
from  the  Wednesday  on  which  the  sugar  is  due  for  payment 
until  January  15th,  1936.  That  in  case  a  sale  for  Janu¬ 
ary/February  shipment  from  the  Philippines  is  used  as  a 
basis  for  price  fixing,  the  Buyer  may  deduct  interest  charges 
at  the  rate  of  six  percent  (6%)  per  annum  from  the  W ednes- 
day  on  which  payment  is  due  until  January  15th,  1936,  con¬ 
cerning  one-half  the  quantity  of  the  sugar  and  until  Feb¬ 
ruary  15th,  1936,  concerning  the  other  half.  That  in  case 
any  other  months  later  than  December,  1935,  are  used  as  a 
basis  for  price  fixing,  interest  may  be  deducted  by  the  Buyer 
on  a  similar  basis. 

(f)  That  in  case  the  Buyer  can  show  reasonable  doubt 
that  the  sale’s  notice  by  the  Central  is  based  on  erroneous 
cable  information  received  from  New  York,  the  Buyer  shall 
so  notify  the  Central  immediately. 

In  this  case  both  parties  shall  verify  the  correctness  of 
said  New  York  cable  within  three  (3)  days,  and  the  Cen¬ 
tral’s  sale  shall  be  confirmed  only  by  submitting  substan¬ 
tiating  information. 
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Method  No.  2 — New  York  Basis  of  Price 
Fixed  After  Delivery. 

It  may  occur  that  the  total  tonnage  of  sugar  delivered  by 
the  Central  exceeds  the  total  tonnage  of  sugar  for  which 
prices  have  been  fixed  by  Method  No.  1.  In  this  case  the 
following  conditions  shall  obtain : 

Advances. 

The  Buyer  shall  pay  the  Central  an  advance  provisional 
payment  of  Five  Pesos  (£5.00)  per  picul  on  the  sugar  so 
delivered  during  the  week.  The  Central  agrees  to  pay  in¬ 
terest  on  such  advance  payment  at  the  rate  of  six  percent 
(6%)  per  annum.  This  interest  shall  be  payable  at  the  time 
the  final  payment  for  the  sugar  in  question  falls  due. 

Storage  and  Insurance  at  Mandaluyong. 

These  shall  be  for  account  of  the  Buyer. 

Prices  and  Payments. 

The  Central  shall  have  the  right  to  sell  any  part  of  the 
“delivered  unsold”  sugar  at  the  same  price  at  which  sales 
are  made  c.i.f.  New  York  of  Philippine  sugars  subject  to 
the  following  conditions: 

(a)  That  the  Central  shall  notify  the  Buyer  of  the  de¬ 
tails  of  any  sale  it  desires  to  make  before  4 :00  P.M.  on  the 
day  when  the  fast  cable  reporting  the  New  York  sale  is 
received  in  Manila.  The  New  York  cable  must  be  des¬ 
patched  on  the  same  day  that  the  sale  or  sales  reported 
were  made. 

In  case  more  than  one  New  York  sale  is  reported  for 
identical  time  of  shipment  the  average  of  the  selling  prices 
will  govern. 

(b)  That  the  quantity  sold  by  the  Central  shall  not 
exceed  the  tonnage  of  the  New  York  sale. 
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(c)  That  a  New  York  sale  for  January  shipment  from 
the  Philippine  Islands  shall  correspond  to  a  sale  of  “de¬ 
livered  unsold  ”  sugar  for  which  payment  shall  become  due 
on  January  15th,  1936,  and  that  the  same  shall  apply  to  all 
other  months  beyond  December,  1935. 

(d)  That  a  New  York  sale  for  January/February  ship¬ 
ment  from  the  Philippines  shall  entitle  the  Central  to  sell 
one-half  of  the  New  York  sale  (or  less — not  more)  for  pay¬ 
ment  January  15th  and  the  same  quantity  for  payment 
February  15th;  sales  in  New  York  for  January/February/ 
March  shipment  to  be  split  in  three  equal  payments  in  the 
same  manner,  etc. 

(e)  In  case  the  Buyer  can  show  reasonable  doubt  that 
the  sale’s  notice  by  the  Central  is  based  on  erroneous 
cable  information  received  from  New  York,  the  Buyer 
shall  so  notify  the  Central  immediately. 

In  this  case  both  parties  shall  verify  the  correctness 
of  said  New  York  cable  within  three  (3)  days,  and  the 
Central’s  sale  shall  be  confirmed  only  by  submitting  sub¬ 
stantiating  information. 

(f)  That  payment  of  90%  of  the  net  price  at  Bamban 
shall  be  made  by  the  Buyer  by  check  in  Philippine  Cur¬ 
rency  to  the  Central  on  the  15th  of  every  month  corres¬ 
ponding  to  the  shipment  month  designated  by  the  New  York 
sale,  after  deducting  the  advance  payment  and  interest 
charges  that  may  be  due  the  Buyer.  The  balance  of  10% 
to  be  paid  sixty  (60)  days  later. 

Section  VII — Special  Conditions: 

Whether  the  sale  is  made  as  per  Method  No.  1  or  as  per 
Method  No.  2,  the  Central  agrees  not  to  use  any  New  York 
sale  for  shipment  from  the  Philippines  later  than  July, 
1936,  as  a  basis  for  price-fixing. 
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If  for  reasons  of  impending  Cuban  tariff  changes  or  for 
other  reasons  Philippine  sugar  is  being  sold  in  the  United 
States  for  future  delivery  at  “provisional”  prices,  and  if 
such  “provisional”  prices  are  being  used  as  the  basis  for 
a  “fixed  sale”  the  special  terms  governing  such  prices 
shall  also  apply  to  the  “fixed  sales”  under  this  agreement. 

A  reduction  from  the  provisional  “fixed-sales-price” 
shall  only  be  made  provided  conditions  warranting  such 
reduction  have  taken  effect  within  sixty  (60)  days  after  the 
15th  of  the  “fixed-delivery-month(s)  ”  (Month (s)  corres¬ 
ponding  to  the  New  York  sale). 


Section  VIII — Relation  Between  the  “New  York  Basis 
of  Price”  and  the  “Net  Price  at  Bamban”  Payable 
to  the  Central  (Deductible  Expense)  : 

From  the  “New  York  basis  of  price”  in  U.S.  Dollars 
arrived  at  by  one  of  the  two  methods  outlined  above  and 
converted  into  Pesos  at  par  (Two  Pesos  equal  to  One  Dol¬ 
lar),  there  shall  be  deducted  the  following  items  for  ex¬ 
penses,  etc.: 


Expenses  in  Shipping  Centrifugal  Sugar  From  Bamban 
to  New  York. 

1.  Cost  of  sacks  furnished  by  the  Buyer — actual  cost 
to  the  Seller  of  new  sacks  less  five  (5)  centavos. 

2.  Cost  of  delivering  sugar  in  bags  from  Central’s 
scale  to  railroad  cars. 

3.  Railroad  freight  from  Bamban  to  Sta.  Mesa,  Manila, 
on  gross  weight  of  sugar. 

4.  Switching  charges  at  Sta.  Mesa. 
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5.  Cost  of  piling  and  delivery  and  storage  in  Manila 
Warehouse. 

6.  One  month’s  insurance  in  Manila  Warehouse. 

7.  Lighterage. 

8.  Philippine  Government  wharfage  tax. 

9.  Ocean  freight  from  Manila  to  New  York  as  quoted 
by  Conference  Lines. 

10.  Marine  Insurance  from  Manila  to  New  York,  equal 
to  one-half  of  1  %  of  the  c.i.f.  value  plus  5%. 

11.  Loss  in  weight  while  in  transit,  equal  to  one-half 
of  1%  of  the  c.i.f.  value. 

12.  Weighing,  sampling  and  analyzing  in  New  York,  at 
U.S.  $0.37  per  ton  of  2240  lbs. 

13.  Brokerage  in  New  York  at  one-quarter  percent  of 
the  c.i.f.  price  less  freight. 

14.  Commission  of  1%  of  the  c.i.f.  New  York  price 
less  freight. 

15.  Exchange  at  current  buying  rate  quoted  by  Phil¬ 
ippine  National  Bank  for  30  days  sight  draft  on 
New  York. 

16.  Any  charges,  taxes  or  expense  items  not  included  in 
the  above  to  which  the  sugar  would  be  subject  if 
shipped  to  New  York. 

The  above  outlines  the  estimated  deductible  expenses 
only,  and  it  is  the  purpose  of  this  agreement  to  have  the 
deductible  expense  correspond  to  the  actual  expense  in¬ 
curred  in  shipping  centrifugal  sugar  from  Bamban  to  At¬ 
lantic  ports,  and  to  make  such  changes  in  the  calculation 
from  time  to  time  as  are  warranted  by  facts. 
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In  Witness  Whereof,  the  parties  hereto  have  hereunto 
set  their  hands  at  the  places  and  on  the  dates  as  shown 
below : 

Central  Luzon  Milling  Co.,  Inc., 

Bv 

President. 

Manila,  P.  I., 

November  26th,  1935. 

Insular  Sugar  Refining  Corporation 

By  (Initials  Illegible) 

General  Manager 

Mandaluyong,  Rizal,  P.  I., 

November  23rd,  1935. 

Signed  in  the  presence  of : 


Contract  read 

E.M.H. 
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Petitioner’s  Exhibit  22 

[letterhead  of] 

BALFOUR,  GUTHRIE  &  CO.,  LIMITED 


January  4,  1935. 

No.  516 

International  Sucliar  Corporation, 

72  Wall  St., 

New  York,  N.  Y. 

Dear  Sirs, 

Caxners  Sugar 

Referring  to  telegrams  exchanged  and  our  letter  of  31st 
ult,  the  canner  has  decided  to  delay  purchasing. 

He  goes  East  today  on  a  trip,  but  we  are  satisfied  that 
his  requirements — 3,500  bags — will  be  taken  care  of  by  us 
in  due  time. 

Yours  very  truly, 


DCG  :F. 


Balfour,  Guthrie  &  Co.,  Limited. 

per  (initials  illegible) 


cc — I.S.R.Corpn.  Manila, 
cc — LA.P.S.T. 
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Petitioner’s  Exhibit  25 

Exhibit  F  to  the  Claim 

TREASURY  DEPARTMENT 
Washington 

January  2S,  1939 

(seal) 

Office  of 

Commissioner  of  Internal  Revenue 

Address  Reply  to 
Commissioner  of  Internal  Revenue 
and  Refer  to 

Internal  Revenue  Agent  in  Charge 
311  Customhouse, 

Baltimore,  Maryland. 

Mr.  J.  Sterling  Halstead, 
c/o  Leslie,  Holt,  Halstead  and  Frost, 

120  Wall  Street, 

New  York,  New  York. 

Sir: 

There  is  enclosed  a  copy  of  a  letter  of  this  date  ad¬ 
dressed  to  the  taxpayer  whose  name  and  address  are  given 
below.  This  copy  is  furnished  in  accordance  with  the 
authorization  contained  in  power  of  attorney  on  file  in  the 
Bureau. 

Respectfully, 

John  R.  Kirk, 
Deputy  Commissioner. 

By  J.  C.  Wilmer, 
Internal  Revenue  Agent  in  Charge. 
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Enclosure  : 

Copy  of  Letter. 

Name  and  address  of  taxpayer 

Insular  Sugar  Refining  Corporation, 
National  City  Bank  Building, 
Manila,  Philippine  Islands. 


January  2S,  1939 

311  Customhouse, 

Baltimore,  Maryland. 

Insular  Sugar  Refining  Corporation, 

National  City  Bank  Building, 

Manila,  Philippine  Islands. 


Sirs : 

A  determination  in  the  Bureau  of  your  income  and 
excess  profits  tax  liabilities  for  the  taxable  years  ended 
September  30,  1930  to  September  30,  1935,  inclusive,  and 
the  taxable  year  (2  months)  ended  November  30,  1935,  dis¬ 
closes  deficiencies  as  set  forth  in  the  attached  statement 
and  exhibits. 

If  you  agree  to  the  adjustments,  the  enclosed  form  of 
waiver  should  be  executed  and  forwarded  to  this  office 
promptly,  in  order  to  permit  the  early  assessment  of  the 
additional  tax  and  to  stop  the  accumulation  of  interest. 
Such  interest  will  cease  thirty  days  after  the  receipt  of  the 
executed  form,  or  upon  the  payment  of  the  additional  tax 
to  the  collector,  whichever  occurs  first. 

If  you  desire  to  make  immediate  payment  of  the  addi¬ 
tional  tax  without  awaiting  assessment,  you  should  forward 
your  remittance  to  the  Collector  of  Internal  Revenue  at 
Baltimore,  Maryland,  enclosing  this  letter,  or  a  copy 
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thereof.  Interest  on  the  additional  tax  should  be  included 
in  your  remittance,  computed  at  the  rate  of  six  percent  per 
annum  from  the  due  date  of  the  first  installment  to  the  date 
of  payment. 

If  you  do  not  agree  to  the  proposed  adjustments,  you 
may  file  a  protest  executed  in  triplicate  under  oath,  with 
this  office,  within  sixty  days  from  the  date  of  this  letter, 
stating  the  grounds  for  your  exceptions.  Any  protest  so 
filed  will  have  careful  consideration  and,  if  you  so  request, 
an  opportunity  for  a  hearing  in  this  office  will  be  granted 
you  prior  to  final  determination  of  any  deficiency  against 
you.  This  letter  is  not  a  final  notice  of  deficiency,  and  this 
office  will  be  pleased  to  answer  any  questions  which  may 
occur  to  you  in  your  examination  of  the  accompanying 
statement. 

Should  you  fail  to  pay  the  additional  tax  to  the  col¬ 
lector  of  internal  revenue  or  to  file  wfith  this  office  within 
the  sixtv-dav  period  mentioned  either  a  w’aiver  on  the  en¬ 
closed  form  or  a  written  protest,  final  determination  of 
your  tax  liability  will  be  made  and  a  notice  of  deficiency 
wfill  be  sent  you  in  accordance  with  the  provisions  of  law 
applicable  to  the  assessment  and  collection  of  income  and 
profits  tax  deficiencies. 

Your  prompt  acknowledgment  of  the  receipt  of  this  let¬ 
ter  and  related  papers  upon  the  enclosed  form  will  be  much 
appreciated. 

Respectfully, 


Internal  Revenue  Agent  in  Charge. 

Enclosures : 

Statement 

Exhibits  A  to  0,  inclusive. 

Form  of  waiver. 

Form  of  acknowledgment. 
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STATEMENT 

IT  :R  :E  :7-8 
GVR 

Insular  Sugar  Refining  Corporation, 
National  City  Bank  Building, 

Manila,  Philippine  Islands. 

Tax  Liability  for  the  Taxable  Years  Ended 
September  30,  1930  to  1935  inclusive,  and 
the  Taxable  Year  (two  month  period)  Ended 
November  30,  1935 


Income  Tax 


Tear 

Liability 

Assessed 

Deficiency 

1930 

None 

None 

None 

1931 

$  551.79 

None 

$  551.79 

1932 

11,146.08 

None 

11,146.08 

1933 

19,024.80 

None 

19,024.80 

1934 

4,599.98 

None 

4,599.98 

1935 

None 

None 

None 

1935  (2  mo.) 

None 

None 

None 

Total 

$35,322.65 

None 

$35,322.65 

Excess-Profits  Tax 

1933 

$  6,918.11 

None 

$  6,918.11 

1934 

1,672.72 

None 

1,672.72 

In  making  this  determination  of  your  tax  liability,  con¬ 
sideration  has  been  given  to  the  data  submitted  by  repre¬ 
sentatives  of  the  Bureau  situated  in  Manila,  Philippine 
Islands  the  information  contained  in  the  various  schedules 
submitted  by  you  under  date  of  July  28,  193S;  and  your 
protest  dated  October  25,  1938. 


A  copy  of  this  letter  has  been  mailed  to  your  repre¬ 
sentative  Mr.  J.  Sterling  Halstead,  c/o  Leslie,  Holt,  Hal¬ 
stead  and  Frost,  120  Wall  Street,  New  York,  New  York,  in 
accordance  with  the  authority  contained  in  the  power  of  at¬ 
torney  executed  by  you  and  on  file  with  the  Bureau. 

Taxable  Year  Ended  September  30,  1930 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return  (Loss)  None 

Unallowable  deductions  and  additional  income : 

Net  taxable  income  from  sources  within  the 
United  States  ($233.56) 

Net  income  as  adjusted  ($233.56) 

Explanation  of  Adjustments 

Apportionment  of  Net  Income 
Case  2-B,  Article  682,  Regulations  74 


Net  income  from  sources  within  the  United 
States,  as  shown  in  Exhibit  “A”  attached  ($839.12) 

Apportioned  as  follows : 

One-half  of  the  basis  of  “Property”  ($419.56) 

One-half  on  the  basis  of  “Business  Done”  (419.56) 

Total  ($839.12) 


Average  cost  of  property  as  per  your  schedule : 

Within  the  United  States  P.  81,877.30  5.19245% 

Without  the  United  States  1,494,974.26  94.80745  % 


Total 


P.  1,576,851.56  100.00  % 


Business  done  in  connection  with  the  above  net  income : 

Within  the  United  States  P.  2,424,759.45  50.47477% 

Without  the  United  States  2,379,143.61  49.52523% 

Total  P.  4,803,903.06  100.00  % 

Income  adjustment: 

One-half  of  total  income  from  sources 
within  the  United  States,  allocated  on 
the  basis  of  “Property”  (5.19245%  of 
($419.56))  ($  21.79) 


One-half  of  total  income  from  sources 
within  the  United  States,  allocated  on 
the  basis  of  “Business  Done”  (50.47477% 


of  ($419.56)) 

(  211.77) 

Total 

($233.56) 

Computation  of  Tax 

Net  income 

($233.56) 

Income  tax  assessable 

None 

Tax  previously  assessed : 

Account  425184,  July  1937 — Md. 

None 

Deficiency 

None 

Taxable  Year  Ended  September  30,  1931 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return  (Loss)  None 

Unallowable  deductions  and  additional  income : 

Net  taxable  income  from  sources  within  the 
United  States  $4,598.23 


Net  income  as  adjusted 


$4,598.23 
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Explanation  of  Adjustments 

Apportionment  of  Net  Income, 

Case  2-B,  Article  682,  Regulations  74. 

» 

Net  income  from  sources  within  the  United 
States,  as  shown  in  Exhibit  “B”  attached  $12,445.SS 


Apportioned  as  follows : 

One-half  on  the  basis  of  “Property”  $  6,222.94 

One-half  on  the  basis  of  “Business  Done’  6,222.94 


Total  $12,445.88 


Average  cost  of  property  as  per  your  schedules : 

Within  the  United  States  P.  569,329.25  21.543% 

Without  the  United  States  2,073,426.47  7S.457% 


Total 

P.  2,642,755.72 

100.000% 

Business  done  in  connection  with  the  above  net  income : 

Within  the  United  States 

P.  4,741,841.39 

52.34862% 

Without  the  United  States 

4,316,355.77 

47.65138% 

Total 

P.  9, 05S, 197.16 

100.00000% 

Income  adjustment: 

One-half  of  total  net  income  from  sources 
within  the  United  States,  allocated  on 
the  basis  of  “Property”  (21.543%  of 
$6,222.94) 

One-half  of  total  net  income  from  sources 
within  the  United  States,  allocated  on 
the  basis  of  “Business  Done”  (52.34862% 
of  $6,222.94) 


$4,598.23 


$1,340.61 


3,257.62 


Total 
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i  Computation  of  Tax 

Net  income  for  taxable  year 

$4,598.23 

Income  tax  at  12% 

$  551.79 

Income  tax  assessable 

$  551.79 

Less  tax  previously  assessed: 

Account  #425185,  July  1937  (Md.) 

None 

Deficiency 

$  551.79 

Taxable  Year  Ended  September  30,  1932 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return  (Loss)  None 

Unallowable  deductions  and  additional  income : 

Net  taxable  income  from  sources  within 
the  United  States  $S3, 726.40 

Net  income  as  adjusted  $83,726.40 

Explanation  of  Adjustments 

Apportionment  of  Net  Income, 

Case  2-B,  Article  682,  Regulations  77. 

Net  income  from  sources  within  the  United 
States,  as  shown  in  Exhibit  “C”  attached  $194,068.06 

Apportioned  as  follows: 

One-half  on  the  basis  of  “Property”  $  97,034.03 

One-half  on  the  basis  of  “Business  Done”  97,034.03 

$194,068.06 


Total 


307 


Average  cost  of  property  as  per  your  schedules : 

Within  the  United  States  P.  1,179,876.14  34.SS89% 

Without  the  United  States  2,201,932.91  65.1111% 

Total  P.  3,381,809.05  100.0000% 


Business  done  in  connection  \yith  the  above  net  income : 

Within  the  United  States  P.6,087,704.00  51.39670576% 
Without  the  United  States  5,756,837.22  48.60329424 % 

Total  P.11,844,541.22  100.000  % 


Income  Adjustment: 

One-half  of  total  net  income  from  sources 
within  the  United  States,  allocated  on  the 
basis  of  “Property”  (34.8889%  of 
$97,034.03)  ’  $  33,854.11 


One-half  of  total  net  income  from  sources 
within  the  United  States,  allocated  on  the 
basis  of  “Business  Done”  (51.39670576% 


of  $97,034.03) 

49,872.29 

Total 

$  83,726.40 

Computation  of  Tax 

Net  income 

$  83,726.40 

Income  tax  at  1931  rates  (12%) 

Income  tax  at  1932  rates  (13%%) 

$  10,047.17 
11,512.38 

3/12  of  tax  at  1931  rates 

9/12  of  tax  at  1932  rates 

$  2,511.79 
8,634.29 

Total  tax  assessable 

$  11,146.08 

V 
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Tax  previously  assessed: 

Account  #425186,  July  1937  (Md.)  None 

Deficiency  $  11,146.0S 


Taxable  Year  Ended  September  30,  1933 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return  (Loss)  None 

Unallowable  deductions  and  additional  income : 

Net  taxable  income  from  sources  within 
the  United  States  $137,833.93 

Net  income  as  adjusted  $137,833.93 

Explanation  of  Adjustments 

Apportionment  of  Net  Income, 

Case  2-B,  Article  682,  Regulations  77. 

Net  income  from  sources  within  the  United 
States,  as  shown  in  Exhibit  “  D  ’  *  attached  $272,853.11 

Apportioned  as  follows: 

One-half  on  the  basis  of  “  Property  ”  $136,426.56 

One-half  on  the  basis  of  “Business  Done”  136,426.55 

Total  $272,853.11 

Average  cost  of  property  as  per  your  schedules : 

Within  the  United  States  P.  1,S77, 473.05  41.9063% 

Without  the  United  States  2,602,695.94  58.0937% 


Total 


P.  4,4S0,16S.99  100.0000% 
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Business  done  in  connection  with  the  above  net  income : 

Within  the  United  States  P.  9,536,978.41  59.51253% 

Without  the  United  States  6, 4S8, 181.44  40.48747% 

Total  P.16,025,159.95  100.00000% 


Income  adjustment : 


One-half  of  the  net  income  from  sources 
within  the  United  States,  allocated  on  the 
basis  of  “Property”  (41.9063%  of 


$136,426.56) 

$  57,171.32 

One-half  of  the  net  income  from  sources 
within  the  United  States,  allocated  on  the 
basis  of  “Business  Done”  (59.51253%  of 
$136,426.55) 

81,190.89 

Total 

$138,362.21 

Computation  of  Tax 

Income  Tax 

Net  income  as  adjusted 

$138,362.21 

Income  tax  at  13%% 

$  19,024.80 

Tax  previously  assessed: 

Account  #425187,  July  1937  (Md.) 

None 

Deficiency  in  income  tax 

$  19,024.80 
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Excess-Profits  Tax 

Net  income  as  adjusted  $138,362.21 

Credit : 

Since  no  declaration  as  to  the  value  of  your 
capital  stock  as  at  June  30, 1933  has  been 
made  by  you  as  required  by  statute,  no 


credit  may  be  allowed 

None 

Amount  subject  to  excess-profits  tax 

$138,362.21 

Excess-profits  tax  at  5% 

$ 

6,918.11 

Tax  previously  assessed: 

Account  #425187,  July  1937  (Md.) 

None 

Deficiency  in  excess-profits  tax 

$ 

6,918.11 

Taxable  Year  Ended  September  30,  1934 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return  (Loss)  None 

Unallowable  deductions  and  additional  income : 

Net  taxable  income  from  sources  within  the 
United  States  $  33,454.40 

Net  income  as  adjusted  $  33,454.40 

Explanation  of  Adjustments 

Apportionment  of  Net  Income, 

Case  2-B,  Article  119-12,  Regulations  86. 

Net  income  from  sources  within  the  United 
States,  as  shown  in  Exhibit  “E”  attached  $  66,567.58 


mi 


Apportioned  as  follows : 

One-half  on  the  basis  of  “Property”  $33,283.79 

One-half  on  the  basis  of  ‘  ‘  Business  Done  ’  ’  33,2S3.79 


Total 


$66,567.58 


Average  cost  of  property  as  per  your  schedules : 

Within  the  United  States  P.2,249,763.53  44.22687% 

Without  the  United  States  2,837,107.14  55.77313% 

Total  P.  5,086,870.67  100.00  % 


Business  done  in  connection  with  above  net  income : 

Within  the  United  States  P.10,709,137.11  56.28562% 

Without  the  United  States  S, 317, 279.53  43.71438% 


Total 


P.19,026,416.64  100.00000% 


Income  adjustment : 

One-half  of  the  net  income  from  sources 
within  the  United  States,  allocated  on 
the  basis  of  “Property”  (44.22687%  of 
$33,283.79)  *  $14,720.41 

One-half  of  the  net  income  from  sources 
within  the  United  States,  allocated  on  the 
basis  of  “Business  Done”  (56.28562% 
of  $33,2S3.79)  18,733.99 

Total  $33,454.40 
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Computation  of  Tax 


Income  Tax 

Net  income  as  adjusted 

$33,454.40 

Income  tax  at  13%  % 

$  4,599.98 

Tax  previously  assessed : 

Account  #425188,  July  1937  (Md.) 

None 

Deficiency  in  income  tax 

$  4,599.98 

Excess-Profits  Tax 

Net  income  as  adjusted 

$33,454.40 

Credit : 

Since  no  declaration  as  to  the  value  of 
capital  stock  as  at  June  30, 1934  has  been 
made  by  you  as  required  by  statute,  no 
credit  mav  be  allowed 

w 

None 

Amount  subject  to  excess-profits  tax 

$33,454.40 

Excess-profits  tax  liability 

$  1,672.72 

Amount  previously  assessed : 

Account  #425188,  July  1937  (Md.) 

None 

Deficiency  in  excess-profits  tax 

$  1,672.72 
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Taxable  Year  Ended  September  30,  1935 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return  (Loss)  $  None 

Unallowable  deductions  and  additional  income : 

Net  taxable  income  from  sources  within  the 
United  States  ($11,815.62) 

Net  income  as  adjusted  ($11,815.62) 

Explanation  of  Adjustments 

Apportionment  of  Net  Income, 

Case  2-B,  Article  119-12,  Regulations  86. 

Net  income  from  sources  within  the  United 
States  for  the  14  month  period,  October  1, 

1934  to  November  30,  1935,  as  shown  in 
Exhibit  “F”  attached  ($31,S40.42) 

Apportioned  as  follows : 

One-half  on  the  basis  of 1 1  Property  ’  ’  ( $15,920.21 ) 

One-lialf  on  the  basis  of  “Business  Done”  (  15,920.21) 

Total  ($31,840.42) 

Average  cost  of  property  for  the  period  October  1,  1934 
to  November  30,  1935,  as  per  your  schedules: 

Within  the  United  States  P.  1,184,800.62  27.7592% 

Without  the  United  States  3,083,333.85  72.2408% 

P.  4,268,134.47  100.0000% 


Total 


Business  done  in  connection  with  the  above  net  income : 

Within  the  United  States  P.  8, SSO, 168.90  58.8282% 

Without  the  United  States  6,214,909.79  41.1718% 


Total  P.15, 095, 078.69  100.0000% 


Income  adjustment: 

One-half  of  net  income  from  sources 
within  the  United  States,  allocated  on 
the  basis  of  “Property”  (27.7592%  of 
($15,920.21))  ($  4,419.32) 

One-half  of  net  income  from  sources 
within  the  United  States,  allocated  on 
the  basis  of  “Business  Done”  (58.8282% 
of  ($15,920.21))  (  9,365.57) 

Total  ($13,7S4.S9) 


Allocation : 

12/14  allocated  to  the  taxable  year  1935  ($11,815.62) 

2/14  allocated  to  the  taxable  year  (period) 

1935  (  1,969.27) 


Total  as  above 


($13,784.89) 
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Computation  of  Tax 
Net  income  as  adjusted 

Income  tax  assessable 

Tax  previously  assessed: 

Account  #425189,  July  1937  (Md.) 

Deficiency  in  income  tax 


($11,815.62) 


None 


None 


None 


Taxable  Year  Ended  November  30,  1935 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return  (Loss)  None 

Unallowable  deductions  and  additional  income: 

Net  income  from  sources  within  the  United 
States  for  the  two  month  period  ended 
November  30,  1935  ($  1,969.27) 


Net  income  as  adjusted  ($  1,969.27) 

Explanation  of  Adjustments 

For  explanation  see  explanation  of  adjustments  for  the 
fiscal  year  ended  September  30,  1935. 


V 
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Computation  of  Tax 
Net  income  as  adjusted 

Income  tax  assessable 

Income  tax  previously  assessed: 
Account  #425189,  July  1937  (Md.) 


($  1,969.27) 


None 

None 


Deficiency  in  income  tax 


None 


A**  •* 


Petitioner’s  Exhibit  25  (Continued) 


ITiV.UM 

39* 


Uki  if  r*fla*4 


mUi 


r*fla»4  4«U| 


?*Ml 

I^Ma 


it  «a4  if 
l«V  MlS 


Ml*  If 


Pr*fl%  « 


nrtflt 

Tnrit 


nflaiat  f 


tlM  fm  pmi  lM 
1.  PNi^i  fm  *■ 

I.  fcallli  «*  M 
«•  lljUirui,  *t* 
«.  MUai  •*<  it 
«.  Tirnim 
T.  fttvtlUi  mpm 

t.  iartlMtlM  «T 

10.  laytln  ui  mil 

11.  tofTMUtlM 
It.  HiriMW 

IS.  flwwl  ui 
14.  TUMIt  f>U 

U*.  TnMy«tall« 

IT.  fhlllfrlai  u» 


,  -MUST 


1mm  I«1hii 

TixaMi  T**r  r»u*4  »aju**r  SO.  1»S0 


T*4*l 


F.  S.IU.IM.U 


f.WI.HMt 

S.S9S.S44.49 


tSS.SM.lt 


rrtM 
1.4*1.  TS 
1.041. SS 
1.044.11 
SO.tM.M 
ST.MS.S4 


AdM  Itatai 


I.SM.4SS.S1 


Artlcl*  441  J4 


SIM  1 


.lit. S44.lt 

SOS.S44.I4 


4TS.S4 


110.4S4.TT 

14.44T.S4 


t.  14t.S4t.tt 


CTS.M 


1.S4S.TS 
1.041 .S4 
1.044.11 
I0.SS4.44 


ST.4M.S4 


I4S.444.T4 

S4t.tl4.tS 

4S.T40.SS 

100.00% 

44.7007% 

14.1444% 

*7, 441.47 

4T.M1.ST 

• 

47.441.47 

S4.44T.0t 

S4.44t.0t 

St.44T.04 

4.4S4.44 

4.411 .79 

SS4.10 

4.4U.T4 

U.4N47 

1S.444.4T 

U.44S.ST 

1S.440.TS 

14.T49.4S 

7S1.09 

14. 744 .41 

Ttt.SS 

444.04 

44.94 

SM.04 

S. 191.10 

S.S9S.10 

t.  S4S.lt 

t. S4S.lt 

S, 100.00 

S.SOO.OO 

tl.4SS.tt 

14.ST4.lt 

S.SSS.T4 

44 

SS.404.t0 

SS.T1S.91 

S. 144.44 

• 

1,170.44 

1.140.74 

*04 .4T 

1,140.79 

ST.440.St  1 

4S.004.47 

4.444.04 

44,044.47 

4.U44S 

4.044.41 

714.4* 

4.044.41 

44MT  | 

SS4.71 

n.** 

sst.n 

S.1S4.SS  1 

4.  *44.40 

TSMI 

4.S44.40 

404.01 

414.44 

4Sw44 

414.44 

Ulufi  T*4*l  S%*%*4 


U0.44t.4t  P.  S.S44.4SS.41  1. 144.  ill.  41 


•T1.S4 


I7.4M.S4 


Exhibit  A. 


F*1 m 
IiliKi 


1. 142. 444.  tt 


4T.M1.ST 

S4.44T.0t 

4.4H.T9 

1S.44S.4T 

14.T44US 


1. 140.74 
4t.04l.tT 


STt.lt4.SS 


SS4.T1 

4,444.40 

•14.** 


Petitioner’s  Exhibit  25  (Continued) 


llt'r  iUT»J 

„  Vli 


hnltr  ?«car  Corp«r«tlaa. 


txhlblt  B. 
it  1  of  2. 


Tasoblo  T  —r  »o4o4  S#>*o*>«r  SO,  1W1 


V 

t 

< 

F 

*' 

Parti oolaro 

. 

Orooo  oaloo 

*> 

Loooi 

►  ► 

Caofc  SiOOOBBtO 

1 

► 

lot  oaloo 

PoSooti 

4 

Coot  of  roflaol 

••14 


Ianat«7  at  ni 


rroflt  os  fnl|kt  ofcargoo  to 
mlU|  oi 


UJmBmU  «T  royal t  loo 
Profit  ob  roflmlag  for 
Front  roolloo4  ob 
Front  roalloot  ob  oalo  of 


Itatlo  of  grooo 


bt 

Totals 
ltot&o  4 


-  OBltoO 


»,  VBbltlt  I, 


Oollaro 


of 

oo  41oolooo4  by 


•llOOOtoO  OB 


Total 

Onit+4  statoo 

lolaoto 

'.  4, S04.SS4.91 

4,010. SOS .44 

•94,431. IS 

TT.STS.44 

77.S7S.44 

'•  4.4S4.SSS.4S 

S.SSt.Tft.tt 

•SS.4Sl.tS 

-©• 

4.417. S0T.S9 

S.4S4.0SS.ST 

7tt.444.02 

.  4.417.907.49 

S.tSS.OtS.ST 

Tit.  444  .02 

434. 70S  .44 

iSS4.TOS.44 

-o- 

.  S. 90S. SOS. S3 . 

9.S40.S1S.91 

722. 444.01 

44  5.144. 42 

4Tt.404.Sl 

172,747.21 

24.444.44 

t4.M6.44 

1.744.S7 

1,744.87 

771.14 

T7S.S4 

*4.62 

S4.SS 

M.1S 

•34.19 

S4.7tS.44 

24,411.64 

1.142.14 

s,  sot  .OS 

s.tot.os 

14S.S04.S4 

149, S04 .94 

14. 744.74 

24.744.74 

'.  1.  US.  412.44 

914. 10S.SS 

tU.S10.S4 

100.00% 

•1.2SS73* 

14.77427% 

SS4.1S0.04 

44S.tlO.SS 

104. SIS .St 

117.ttt.40 

t4.4Sl.74 

10t.S91.04 

•  43. 441.40 

|  12.446.44 

•  S1.144.SS 

*  tOa  n«  yoroootac# 

1 

1 

i 

j 

tool* 

Total 


Artlclo  0«1  Ct-1)  fcogalatloao  T4 

Pfcllippli 


Ualto4  Stotoo 


•S4.0Sl.tS  F.  4,010, SOS. 40  4,0l0.SCS.44 


rr,» r».4« 


S. 444,023. 67 


24,  M4. 44 

SS.4tl.S4 

149,204.94 


4SS. 400.47 


T7.STS.44 


24.444.44 

16.421.44 
149.S04.S4 


4lt,t44.tT 


4. T4l.S4l.SS 


St .34441* 


loloBdO 


S.4S4.02S.ST 


4tl.SSt.S0 


4.S14.S4S.TT 


47 


Petitioner’s  Exhibit  25  (Continued) 


mm 


Petitioner’s  Exhibit  25  (Continued) 

IT»R»*>7-# 

on 

Insular  t«fur  Rsflaiat  CwyanllM. 


Int 

Tanabla  Tm 


hrt&Ml«n 


fatal 


Onu  solas 

Umi  Ctih  ilm«» 

1st  m1«« 

IMaflki  Cast  «f  r«fla*4  sugar  sold 

lavMrttiy  il  teglmlng  af  yssur 
Coart  of  sac or  r*fiaa4  4arla|  jaar 

Total 

•  IsTwiory  •%  and  of  jaar 

coot  of  raflaad  rapr  sold 

Orooo  lnooao  froa  sal#  of  roflaod  aapr 
Otter  iooooo 
CxotooBfO 

Into  raft  sarasd 
KlooolUnoOBd 

Profit  oa  tedglng  oontrasts 


crooo  l**ooi 

MOtlO  Of  C 
Dodootlono 


-  fo 


groaa  lnaoaa.  Exhibit  C,  shoot  2 


Vat 


-  United  States  dollar a 


Totals  -  duolrvsoo 
ratio  Of  Buslsdso 


P. 

M,m.u 

r.  6,m,**s.»9 

P.  tM.TOt.M 
6,149, #00. 11 

p.  •,#74,304. tt 

1,960,443.22 
P.  «,»U,UO.te 


p.  i,M«,m.44 

40,674.11 

2.M8.0* 

10#.  01 

2SO.M7.6B 

P.  1.U1.U7.38 


l'XJ.OOjt 


r.  1.M4.U1.T9 


F.  25#.  1  JO.  00 


Joot  o i  aura r  rali^ad  aurln/  ths  yaar  has 


allocated  oo  tfea 


paraante* 


320 


Exhibit  C. 
Shoot  1  of  S 

mm  and  Businas# 
r  r'ndad  DoaaaOar  SI,  1912. 


'daiiod 


Philipp loo 
Islands 


irtlara 


naol  ntas 

•at 


(2—9 j ,  osculations  77 
United  '  *hillppln# 


Total 


States 


Islands 


?. 

I.IU.MT.m 

Z.  1,219,264.91 

P.  6,146,487.64  ...i 

.  6, 146.847. M 

#*.623.16 

-O- 

92,626.18 

•2,626.1# 

4* 

6,064,144.4# 

r.  1.119. 286.41 

r. 

634,?06.«d 

6,241,797.1# 

997,802.66 

6.241, T9T. 61* 

r  o 

6,876,401.24 

t.  997,802.66 

1,940,606.22 

-O- 

p. 

6,926,444. J2 

P.  997,802.66 

- 

r. 

1,127,494.24 

P.  221,486.0# 

40,674.21 

-O 

6,649.04 

40,676.21 

40.876,21 

10#.0l 

240,24T.#8 

260,247.88 

240.247.48 

P. 

1,498,420. 26 

r.  224.91T.14 

c*«l4»K 

14.464* 

P. 

1,204,462.19 

P.  129, 869. #0 

i,095, #29.06 

678.64#,41 

r  ■ 

194,045.06 

r.  94,047.64 

6,241 , TtT.Sfi 


616, 04#. #4 


a 


P.  11,444.6*1.22 


P.  4.067, 70*. 00  p.  6,744,447.22 


loo.oqjc 


61.4#4T04T#<  tl,flOmU» 


oasis  as  raflsated  la  your  sated  ala  a. 


Petitioner’s  Exhibit  25  (Continued) 


rr«» 

7VR 


Insular  !uc»r  .  aftnln*.  orporatlon. 


'iuM*  Taar 


Dadjstlona  f 


roa«  i«< 


■andlla*  at  ‘kabaa 

fral£ht  fr«a  ;utes  to  :«ata  r«aa 

riaadlin^  at  Xanlla 

..L^htara^a 

iBtarul  ravaaua  tax  oa  au^ar  exported 

•  *rfa..a  'an  11a 

•)oaaa  fnl^t 

K*rt»  lnauranea 

^uatoahouaa  entries 

••'art  toll  a 

•Aarfa^a  at  reae lrla^  parti 
ctorafe 

r  Ire  laawraaea 

Leeeaatlaa  awltaMat  at  uka 

»aaaa41tlaaiac  ba*a 

*f*i  -l*loo  of  unloading  refined  near 
Jtk*r  haadliaC  altar  tee 
xlaaallaoaoaa 

handily  <^Mtrcaa 

i  a  to  real  rmiwa  tax  oa  leeal  aalaa 

^nrtlaUy 

CaatUiw 

Klaoallaaaaaa 

Aaartliatlaa  of  arc* alaatloe  -rian 
0«ral  aAalal etretlee  -ptti 

CutKrla  *  Ca..  ltd. 

f*Ulppi*e  laaana  £ 

^Htlkanw 


fe»p«lra  aai  aali 
Total 


*•"•*•*  •»  tJaa  baala  of  treei 


Petitioner  s  Exhibit  25  (Continued) 


3 


IIift|Uf4 

or* 


Xaawlar 


Jtoflalag 


f  k  IT  ICUlIt 


at  Mi  af 


•  aala  af  saw  «ftyt 


laoaaa  aa4  Raalaaaa. 

Tkablt  Taar  5a4a4  raptaabar  90,  1499. 

T  7TTT - VlwTlLi. 


r.  «,*Tt#tl».U 

144.MI.il 


9.41T.449.11 

1M.M9.M 


P.  9,4X9,911.99  9.XT0.T19.X4 


P.  1.940.449.11  1.990. 4tt.lt 

4. Tit. I 89.44  9,  94t.T99.49 

9.  9. 9T0.19B.1T  T.  900.4M.9T 


P.  4.499,419.40  9. Ott. 414.90 

1. 9ft. 914.99  t,t4T, 901.94 


10.140.99 
9. t Tf« 99 
14.740.09 


10,140.99 


P.  t. 990, 409.91  1.099.091.1 

100.00*  M.40T1M 


Tfcillppl 

lalaaka 


1.194.414.99 
■O* 

1.194.414.99 

994.401.40' 

999,909.10 


149.114.49 


0.1T4.99 
14, T 80. 09 
944.90 


.Tli.tt 


ratal 

.  <f  41T,  ov4.ll 
144.899.94 


6,949,719.49 


10.140.91 


144.890.90 


uahlblt  L 
-haat  1  of  1 


g99 

i-  ^ 

~'alt#4 


S.41T,  699.11 
lM.999.tt 


nilllpplaa 

lalaafa 


6.444.T99.49 


10.140.91 


149,990.90 


T14.099.99 

M9.T09.il 

1 T9. 999.44 

•  999.491.49 

1  » 71.4M.il 

•  44, 44 f .94 

P.  14.019.199.99 

9.9M.ITM 

100.00)1 

M.9U9M 

Petitioner’s  Exhibit  25  (Continued) 


323 


ITtfU^T-6 

on 


SO.  IMS. 


Exhibit  D 
ShMt  toft 


t«Ml 

U4u«tli 

- 5SIw - 

lUUt 

1 

miippia* 

ilsUad* 

•MulJWM 

_ ATUtli  4410-4 )»  ttrsiAUana  J — - - 

Total  i  Philippine  Island* 

4.ST0.S1 

2,942.46 

4X7.0* 

P.  S.44S.46 

S.442.44 

164,604.46 

144.40t.4S 

144,  oOZ  .44 

14S, 40t .42 

U.MT.M 

SS.S47.M 

SS.S47.90 

12,247.44 

t4.ra.7t 

S4.74S.77 

S6.T0S.T7 

S4.TU.TT 

10T.oTS.44 

10T.4TS.M 

107. *72.94 

107, STS. 44 

74.490.s4 

T4.440.t4 

74.490.44 

T9.490.S4 

SS4.4T0.it 

SS6.470.4t 

1 

SS4.470.il 

SS4.4T0.K 

tT.40i.ll 

I7.401.U 

17,401.11 

17.001.12 

•47.00 

447.00 

j 

447.00 

947.00 

1,164.74 

2.144.74 

1 

1.164.74 

1,1  4.76 

SO.TtS.iO 

so.ns.io 

i 

to.rn.io 

S0.72S.10 

•0.114.84 

T4.444.M 

SS7.4S 

T9.iS4.46 

TV  ,944.94 

12.441.44 

U.X14.41 

127.44 

12.214. Vl 

12 .2 14. 91 

1.114.4S 

1.404.44 

SS4.40 

1.40S.94 

1,404.44 

t.m.M 

S.141.M 

| 

4,141.44 

4,191.44 

4.00 

4.00 

1 

6.00 

6.  JO 

2,106.41 

s.xos.tt 

1 

S.106.42 

S, X09.4I 

S7.TS4.M 

S7.7S4.S4 

U1.U4.21 

101.004.14 

10.120.04 

101,104.14 

101.104.14 

1T.SS4.04 

17.U6.04 

11.404.04 

11.404.04 

! 

U.404.04 

11,404.04 

16.S67.20 

14.S4T.S0 

i 

16.S87.S0 

16.S67.20 

400.00 

400.00 

00.00 

190.00 

SS.M4.0t 

Xi, 964.0t 

i 

XS.444.Q4 

2S.966.0t 

S.44T.S4 

1.497.24 

1S4.4S0.44* 

114.41S.74 

17.91S.04 

Ut.41S.7S 

Ut.4lS.tt 

4.440.S4* 

S.  441.74 

44T.4S 

S.4tt.T4 

s.ut.rt 

42.440.07* 

ST.SS4.44 

S.4SS.S4 

St.U4.44 

27.224.62 

21,90404* 

14.0tt.li 

X.444.0S 

14,047.24 

14,047.14 

11.4M.04* 

10.l4t.10 

1.SS0.M 

10.1U.10 

10,162.10 

17.041.00* 

14.401.lt 

1.224.44 

lA.401.lt 

lA.401.lt 

1 4.000.00* 

11.044*07 

1.44S.4S 

U.0S4.07 

U, 044. 07 

124.174.04* 

U4.40t.70 

17.447 .24 

U6.40t.TO 

U6.0OT.7O 

4S.m.4S* 

4S.2TS.SS 

4.S19U0 

- 

m 

- 

Til. MS. 14* 

IQ  MI.Qi 

• 

m 

• 

1,441. T4Q.T1 

1.B1S.S44.04 

i  U4.STS.4t 

P.  1.4U.  622.24 

772,424. U 

8 

• 

* 

1 

Petitioner’s  Exhibit  25  (Continued) 


■-  •-’V* 


324 


XT  •*»*-▼-* 

eu 


SO.  ISM 


- KEHmSs 

lute*  IiUato 


tafclbl*  S 
UMt  UM 


Arti«U  llS-lt(B-t). 
t&itM  »WlH 


llvtlAhloos  M _ / 

PhlllpylJ*  IiIimBb 


TmST 


Lmm  Cam  41m«M 
l«t  sdH 

Umi  cm  «r  t«riM4  «cw  mUi 


XafiMd  M(tr  ysilblH  U  I «»  T«t 

Tttel 

Umi  iMMiory  M  «■*  *f  jtmt 
Coct  «f  nfUM  «H*r  m14 


■  1ml  1 -  taiMt  I,  IU«t  1 

MUmII  smii.  '  U  B.  i»»rt  I 


Total 

P* 

ltt 

,,  Ul  1XMMM  -  U.  4-  -AllAT* 

ToMl  -  M»iMM 

t 


r.  11. ISO. 11* .44 
lss.rrx.so 

p.  p. too.9Hro.tr  r. 

iss.m.so 

1.S4S.14S.T* 

-O- 

P.  9. tOO. 970. ST 
1SS.ZT2.S0 

P.  9.900.9T0.S7 
ltt.2TS.S0 

r.  1ABSS.S41.BS  * 

*. sss.sss.cn’ 

1.S4S.14S.TS 

r.  i.m.m.rr 

44.0SS.SS 

1.7T7.T2S.T7 

T  .4SS.4SS.S4 
4S.0SS.SS 

1.3SS.911.4S 

-o- 

T.4SS.49S.94 

P.  lO.HI.UB^S 
x.oss^so.n 

S.BT7  .SOS.  SI’ 
B.0M.4SO.n 

l.SSS.9U.4t 

-o- 

p.  s.sos.Tssas 

T.S4B.S1T.SS 

1, *44.911.4* 

r.  i, its. m.u 

S.OSS.AaO.Xl 

BSS.SB1.30 

r.  s.ot».ii 

IS.441.1B 
t.SM.lS 
(  SS.SU.40) 

S.47T.St» 

SB.4U.1S 

(  14.33S.40j 

B.0T9.U 

1.944. IS 

S.4TT.BS 

S1.44B.21 

BS.US.40 

hl.44t.tt 

BS.SU  .40 

F.  X.41S.SS2.44 

1.11S.9SS.0S 

197. 373.41 

loo.oc* 

•T.SSSMK 

is.tots* 

r.  1 .S4S.044.1T 
9S9.OC9.40 

1.4SS.T09.** 
til.  144.441 

S4.SSS.S9 

ST.SS4.tl 

1.444.TQS.U 
SSI. 191.4* 

S79.lT9.St 

CS.93S.9S 

P.  1.1*4. 114. IT 

l.SSt.SSS.ST 

ltt.BS0.S0 

f.  BTS.S4T.T7 

1*3. IBS. IS 

14S.11B.S1 

|  1SS.1U.4S 

t  tt.SST.M 

|  T2.StS.Sl 

T.Ul.tN.M 


SM.tSO.lB 

Sh3£AL 


y . 


19.0S4.41S.S4 


lo^Tua.m.ii 


s.  sit,  m.  SB 


*AtiO 


100. JQ* 


te.iotSM 


4S.T14SM 


r* 


r 


► 


► 


i> 


Petitioners  Exhibit  25  (Continued) 


325 


Itif»r*-7-6 

vi 


La*wlar  Suftf  orpo ratio*. 


tehiblt  1. 
Sb**t  ?  *f  3. 


and  'MlMU 


bi«  r< 


30.  1934. 


/•articular* 


MwtiMi  free  iron  1 aw 
8— 61  lag  «tercN  -  Mu 
*u*lla*  obarga*  -  balaoaa 

•barge*  •  .—baa  •  Amalia 
handling  •— rg—  •  Unit*d  itat** 
Ih— ll<*  air*  aad  —1  taking  •  Sai 
micki  fm  r*naari—  «•  Saab*  a 


•tarfag*  «*  r*— lrlag  part* 


X*tal 

•  UlmUoM  ar»  —  per  year  aakatala*  • 


*otal 


:*du*tl« 


i  ■‘alt**  Mata* 


^lillpaiaa 

l*la^4n 


lly-l*  ■>  )  iagulati—  06 

:feillppla* 

'ctal  State* 


4.479.93 

4.09S.18 

5  7.^5 

7,315*US 

3/864.58 

3.4>0.90 

20,013.07 

!  20,018.07 

14,274.50 

1U^7U.50 

W5JJ3 

825.92 

*9.46 

106,695.0** 

166.693.0U 

55.3U7.36 

5U.570.il 

777.25 

1*1.599.60 

121.599.cO 

102.0ol.37 

i  102.Ool.J7 

533.136.3® 

533.156.3C 

3U.SOO.66 

j  33.906.7U 

291.92 

35,^.90 

i  35.09U.90 

76, 6C2.au 

78,622.84 

5.531.81 

5.117.04 

414.77 

9U/.00 

964.00 

t.  786.92 

1,320.89 

90C.0J 

121.15 

121.15 

13.355.*0 

6,4*0.24 

13.355.60 

8,410.24 

12.5J7JB 

12.557 ^6 

1.0&3.06 

U, 968. 15 

4.9^8.15 

1.063.06 

136.76U.19 

H5.95S.ao 

*2.811.39 

13.251.** 

5.695.00 

i3^5lJt 

5.695*80 

5.017.71 

5.017.71 

19.096.79 

19.096.79 

*3.395.91 

as.6i4.96 

08,614.96 

*3.395.91 

ia.oeo.76 

16.6O0.76 

U. 350.60 

4.350.60 

fM.00 

*.g*»37 _ 

3*4.08 

471.78 

4.092. ie 
3.764*58 
20.018.07 
14.274.50 
S25.9S 
loo.093.QU 
54**’  0.11 
121,599.00 
i02.0ol.y7 
533.l3*.y 

33.  *74 

35.wa».90 

14.274.50 

533.130.36 

35.906.74 

35.C94.90 

4.092.18 

3.864.58 

*0,016.07 

825.9« 

loo.693.OU 

54.570.11 

121.599.6C 

102.061.37 

S.62S-.94 

5.H7.04 

>4*.oc 

•>r  *1 

44.00 

5.117.04 

l.i20.89 

1.820.39 

1 3.355.O0 
lj*20A 
12.537  .« 

13.355.60 

b,4*D.*4 
12.557 .*8 

4.768.15 

115.952.80 

I3.25i.et 

115.95S.80 

13.*51»*t 

4.966.15 

-2.ol4.96 

18.ooC.76 

U.350UO 

lt.otO.76 

82.614.96 

4.350.60 

>3.W-» 

_ 13*913,39 

Petitioner’s  Exhibit  25  (Continued) 


OV* 

lasnlmr  CMfurtli*. 


50.  199k 


■ddkii  B. 

Mkmmt  3  «f  }. 


muu  119-lfi  (»-)  htiUtkM  It 


klllrpla* 

l«Un4* 


KSS 

17.00M7 
5A?.» 
*,95i.9U 
6.1 6*4* 
9*b77.* 
4f,11747 
U9.29f.a0 
6.5UL47 


700.37 

*4*14* 


1UU47.3B 

•0465.79 

Fri 

12,060  J4 
*3.56 

3.1354* 

ws 

MM 

U7J.JJ 

7.050  .*6 

1.10146 

54*7.1* 

7614U 

3JU97.JU 

55.3U9.99 

7.7674* 

10L.60547 

1U.679.73 

5.7394* 

8054* 

6lU4* 

86.19 

*.U4.79 

3004* 

_ 225x2 _ 

*.  1LU447.5* 

95*936.90 

6.0094* 

0t.o5U.i9 

tt.5UB.99 

1SHS 

7.85046 

54*7.1* 


•5.936.96 


1UU447.J* 

64*94* 

6fi.05L.19 

22.J4.99 

1U.915.7J 

3.3*44 

7.05006 

54*74* 


5.7594* 

*.114.79 

IRJi 


5.7194* 

olU.lt 

t.lUO.79 


/ 


T««ftl 


7.  * 


Petitioner's  Lxhibit  Zb  ivxmunuedj 


IT;  •i 


U  43ft  tt. 


3*.  *35- 


Mt  7. 

*  1  *  3- | 


UHKI4}. 


iHt  «f 


ONt  If 


•  •€ 

fl%  M  Ml*  *f  «• 


7.  0.4l.37*.$7  T.K4.«4T.li  9*.j0> 

tfft.44ft.7t  tfft.44fl.1t 
f.  fl.971.4ft.lt  7.97.90.4  9*.» 


7.  7.ltt-MMI 

I4.t4ft.7t 


7.74M4|.lft 


7M9  7.  7,03^.40.71  7 ,09ft.  4ft*  71 


*•  «.47.47.73  7.%3.9ft.3ft  l4l.70t.33 

1.9>L<«.n  1.901, tWQ. 19  ^ 

7.  rttm. IS  rSySKff 

7.  1.344.097.0ft  1.203.793.49  142.tt3.ftl 


o»IXacM4  la 


7.1ftt.3ft 

ijg-S 

34.tt9.rc 

lft.79.7i 

t.43.4 

afti.14 

^•Kt 


2.14.3ft 

3. 37ft.  71 


>m  « 


f.43.4 

fl4l.lt 


A  tt..  U4. 


7.  l.M0.34ft.lft  1.317.32s. ol 

ia«ry  lfl.SMl.oft 


’•as 


7.  1.410.113.17  1.3S7.9M.01 

ioo.oot  aft.  1734 


7.  1.071.40.37  1.0U.4|.I 


■a  tf 


*y  rcav  Mitt  444  30.  1939 

7P/ift  131.^0.4/ 

•M*  /«tt  ^  attnth  ;«r.->d7  •nS«4.  I-  v. 

.  •  f  *;!.<» 


U3.94.1 

5*.7«3.< 


#.91.  n7 

1^.34.437 


3.4ft3.4*  •  9.49.4 


173.99. 7ft  173.99.4 


71ft.  431.73 


7.19.099,070.4  •,«00.14t.90 


•  Z3i.ofto.47 


93.030.07 

fiUfeLU 


4,711.909.19 

H.  1710ft 


Petitioner’s  Exhibit  25  (Continued) 


328 


•n 


Iaaalar  Uflalt|  Ooi>«r«tlM. 


Kartlaalar* 


Pad~ H from  from*  IMM 


VMdalujoaf 

4a*il* 

AIM  SUWi 
Lt^Ur>|« 

Itttml  mioa*  tax  ••  n^rta 
Itarfw  UBlll 
■  aa  »a  fnl<kt 
MrlM  lmr—M 
IMrftct  *t  m«lTli4  ftrti 
Starve*  -  3UM  IUIm 
Out»a-*u«  aatrla* 

TalU 

awtdalayoaf 

ttalla 

(felt *4  Stataa 

lMBUltlMUi  «>i*4  W#a 
latar-lalaod  fnl^kt 
ttMlUMMw  tarn*  aid  La  0.  I. 
aa—Uanaaaa 
OaaaLaalaaa 


Xaaoaa  aad  laaLaaaa 

rartod.  Jatotar  1.  1>J*  ta  kmktr  JO.  1935- 


MlUt  I 
IkMt  2  of  J 


Lajoaa 


fatal 


ML  tad  stataa 


.'hLlltolaa 


_ Artial*  (2-1?  JfgalMloaa  *ft 

Total  oaltad  itataa 


mu^lat 
Ml 


r. 


9.929-74 

1.223-3* 

7.-*9-9« 

Jft.ft3«.;7 

92.359-*ft 

77.5*3-79 

3*3.***.M 

3*.09*. 33 

2:&:L* 


i.o*4. 3ft 
2.277-02 


2.5*9.7ft 
53*. 92 
lj.d2.jft 
5. 42ft.  S* 
1.2*1.33 
14.0*1-32 
ft.970-2* 
122.37ft-: 
lft.332.00 
*.030-00 
ft. 323. 35 

2.50W-72 

3.121.1* 

i*.ft57.J7 

70.447-20 

39.7*2.** 


I.000.39 

».33ft.i2 


r._Lfifi*ftfia3Z 


*.723.** 


7. 0*9-9* 
3ft.ft5*-‘7 
?.'.9®.*ft 
77.3*3.79 

J*3.*C*.W 

J3.MO.J9 


1.0*4.34 

2.277.02 


429-*7 

lj.d2.jft 

5,ft2ft-** 


1*. 0*1. 32 


ft. 

109. 


lft.392.00 


70.4*7-20 
39. 7*2- *• 

3.17ft. 12 

l.**1.3* 

_ laifl.  a 

i«9M.ft«,<K 


1.203.M 
1.225. )ft 


^13.9* 


i.355-»9 

53*92 


1.2*1-35 


12.002. ft* 


C.030.00 
ft. 3*3- 35 
2.500-72 


.121.1* 

.ft57-37 


I.000.9 

1.027.4ft 


W.W0.77 


s. 723.se 

7.0*9 .9* 
3ft.ft5»-*7 
9*.35r -ft® 
77.3*? -79 

3*3.  vU.  4* 

35.MO.J9 
37-904-9* 
*4. *21. 12 

1.0*ft.3ft 

2.2 77.02 

429- *7 

lj.*12.jft 

5-ft2ft.«* 


l*.0d.52 

4.370.22 

u9.-4ft.jft 

lft.J32.JO 


70.ft*7.» 

M  k* 


2. 


7.0*9- 9* 


3*J. ***.<& 
35.MO.JJ 

ifc&S 

1.04ft.  5ft 

2,277-02 


13.d2.3ft 

5.42ft.** 

1S.0S1.3* 

I09.4**.0ft 

lft.352.00 


39.7*2.** 
!•**!. 5* 


*.723.** 


3ft.ft3*-27 

32.359.ftft 

77.3*3-75 


ft29*7 


ft.970.tf 


70.4*7.m 


3.175-12 


«affH»9I 


total 
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ITiftift-Vt 

en 

umt  f 

»Mt  3  If  I 


F*rl*4,  0«Uk»r  1,  1*34  to  tovMtor  30.  IIS 


UflaliC  C*ry«r»U«a. 


Utomt  nm 4  -  kUnr  Otttrto  *  Ca.  kU. 
3mi  ps.14  to  fkillfplu  tojtf  UtMitilM 
litoTMt  w  U«m  **4  mriraft! 

Imatorj  tojaitoatto 
AMrtlutiw  af  mla<  a^tm 
laawati  ratolaakla  arlttoa  off 


fayatat  •  Caatrml  Lum  allllac  Co. 

lalalM  iHtf  Ca.'a  aWa  af  1934  profits 

UJaatoait  -  at.  mjrat  9>|ir  Co.  1934 

Loos  so  rso  sogsr  to  J.  3.  to  prlsr  porls4s 

Loss  so  s tolas  for  proossslac  tot  lalfoar,  Oatorlo  4  Co. 

Cooposqr'a  sWa  of  laakta<toa  ozpoaoo  -  1934 

Massrtlioi  loproroooot*.  B* lotos  koflaarj 

Loss  sa  torlt  sispsso4  of 

"ipuj'i  shirt  of  (Mhlaitaa  oxpoaoo  prior  porls4 

Coop  roots*  fos  la  rot  salt  fllo4  scalast  Oo^Mf 

Ooproolatloo  •  1934 

daproolatloa  ao4  saartlutlas 

fcopolrs  «<o4  aalatoaoaso 

Aoortlsatisa  of  arpal  soil  so  sxpoaoo 

Loss  *s  sal*  of  rso  atfsr  soaks,  ato. 


total 


total 

uaito4  Itatos 

;  miippia* 

lalaaSs 

143.933.41 

124.036.94 

19.497.47 

1.119.74 

1.119.74 

• 

42.7U.74 

34.440.19 

4.911.47 

10,904.10 

9.347.M 

1.407.34 

104.069.04 

91.397.23 

14,441.42 

1.934.49 

1.449.10 

247.73 

27.4A4.7t 

27.434.72 

3.410.04 

3.410.04 

30.149.47 

24.014.19 

4.173.44 

1.442.11 

1.404.49 

297.42 

2.321.49 

2.00C.I7 

320.94 

29.000.00 

29,000.00 

4.944.47 

4.944.47  (too  1934) 

700.37 

700.37  (to*  1934) 

4.740.34 

4.790.34  (p*rl*4  aot  fc 

aosa) 

474.24 

942.79 

93.49 

i .441.22 

..441.22  (to*  1934) 

19.700.00 

.19,700.00  — 

30.421.42 

30.421.42 

9.243.44 

3,243.44  (pari #4  sat  k 

mam) 

1.000.00 

1.000.00 

431.42 

431.42  (to*  1934) 

M. 794.  74 

44.943.34 

7.441.42 

103.344.79 

•9.101.29 

14.273.10 

4.040.22 

4.040.22 

14.990.40 

16.990. flO 

449.194.44 

432.719.04 

214.479.44 

2555  lltolpRlriL.l.tlaa,  g 

total  Ualto4  ttstoo  Fhlllpplas 

Xolaaio 


124.036.94 

124.039.34 

1.119.74 

1.119.74 

34.430.29 

34.940.29 

4.397.M 

9,397.34 

91,397.23 

91.397.23 

1.449. 10 

1.404.10 

24.014.19 

K 

i* 

24.014.19 

1.404.69 

1.404.44 

2.00C.97 

2.000.67 

W2.99  942.79 


F.  294.474.40 


40.704.47  243.947.43 


Allooatlsaa 


to*  tools  of  pros* 


•n/ra-i 
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MpUator  .10 . 
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Mptaakar  SO, 


%  Aait 


iMMit  Iwi  »—  ^»rU«  mi 

xrttakar  30,  X). 


Mtuiwr  SC, 
It  34 


•»«>▼•*»»  r 

1*» 


W. 


Cm*  #f  r»  *•»'  •»  raf laary  ■ 

C«cl  af  rafUiac  w»r.  ukl  kite  M*  ta  1 ,  ImImIm 

fatal  «#«%  af  raflaac  a«car  at  raflaary 


>.  l.ttt.Ml.t? 


J.t4t.»0.M  S.M1. t4t.lt  5.912.0*4.44  t.t41.4St.st  5.M1.494.I2 

Mt.ttt.2Q  4tt.t84.t3  tOt.l^Ol  1.0tt.451.06  ttl.iot.to 


f.  2.2t3.J 


4,tlt.f0t.S«  4,239,600.11  e.n».2*5.95  M?i. 404.43  4.422.406.52 


i»;. 


lt«0444.T« 


m.  «i 
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Coot  of  Jfofla!  ac  S«|u 
Tono*>lo  Toor  BaSoS  Soptoobor  SO,  1M1 


Zimna*™ - 

Hyorrliil—,  oto. 

■uk  ¥ltm% 

Plltaraltlon  Station 
krlrmnUH  Station 

»klu  Incar  Bailie,  DryW  aaf  Ba<(lac  Station 
Banalt  Station 

o 

Pnaar  »4  Llfkt  Slant 

Oil  *<  vliion 

fetar  Sv^ly  Station 


ao  por 

Taxpayers' 

SoSoSuleo 

Ao  AdJaotaS 

Roflaorj 

Coot  • 

SlloaaS 

lopnlro 

Haiatonaaoo 

T.  t,IN.0< 

61.TJS.T1 

1S.8SS.SS 

1S.6S0.S4 

12.S00.Tf 

1.150.18 

14.tSS.SS 

11.214.TT 

t.001.06 

1S.4SS.S4 

IS.640.SS 

821. tS 

ST.TSl.t4 

2S.J4T.M 

4.404.56 

4.689.66 

4.60S.S2 

1S1.U 

1SS.SSS.4S 

lS4.SS0.St 

sts.ii 

4.SSS.T4 

4.1SS.0S 

ss.ss 

IS.  St 

- 

IS.  SI 

SIS. ST 

SSI. IS 

SS.41 

lt.S4S.lS 

1I.S4S.1S 

- 

its. sot. OS 

iss.sot.os 

- 

SS.Tft.T4 

6S.Tf7.T4 

m 

S.SS4.S4 

t, 6J4.S4 

• 

ss.m.ao 

ss.Tts.ao 

• 

ss.m.so 

SS.7f9.S0 

P.  7U.STt.0S 

SS1.0SS.S4 

2S.STt.S0 

^.W _ 

_ U.4U.S4  _ 

_ ZUdfi _ 

F*  IH.W.W  . . . . _  tl.S40.S0 
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AaflLniac 
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ajt^afcar:  » 

s«fir 

■m  to,  m? 

sja.ibit  ;L 

1 

ja 

ratal 

A«  Par 

Taxpayer' a  iamia 

*  a 

cat  of 

a11«mi 

*  i ;  u  ■  t  •  4 

*ap*ira 

4n4  | 

Nf*rrUl 

• 

P.  71,111.40 

} .  M,«ea.&2 

P.  IS. 166 .86 

Mi  Flat 

11,(17  ,M 

11,114.54 

6,465.08 

rntmti 

a.Ma%l« 

54,(00,19 

20,718.87 

15,884 *88 

IrrlttfM 

atlaa  66a%lm 

54,(41 .74 

IW^.TI 

15,780.01 

nun  H 

pr  ialllacj  Myli|  mi  Wkggl ac  Itotla 

U,Tt».»4 

34,14  6  .51 

14,125.81  i 

mirnr.  1 

fc 

* 

i 

i 

1 

178,949.14 

170,562  04 

4,661.48 

Nnr  tal 

l  LlfM 

7,961.93 

4,472.52 

5,460.60 

Oil  MaH 

- 

66.44 

m 

64  *44 

f 

17,166.78 

i7.188.78 

- 

ftailt  M 

MM. 

1,640.47 

6,945.94 

804.48 

**y  snnm 

1,466.07 

186.51 

778.44 

•*»*«■* 

252,271.40 

- 

— •* 

11,969.41 

(1,88841 

m 

Mgalttoa 

•  Mar  Mi  QHVUM 

64,176.76 

84.rt.78 

m 

MM1- 

0— %ial  lam  BIIIm  0».(  Dm. 

- 

64.876.76 

-  84^78,78  _ 

m 

MM1 

PJM,661J0 

107,199.01 

78,468  06 
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107.411.00 

101,740  U0 

00.0020 4 

n.mji  • 

01.400*11 

7.000*44 

U.420 .00 

14.220.77 

u.coe  ,m  i 

01.900*00 

21.410*00 

T4«IM.«I  * 

01.000  00 

20.00000 

170.074*00  •• 

100.204.00 

12.17000 

>0*000  00 

4.072*01 

19.71*01 

19.704  01 

1,040.02 

- 

1*00001 

1*000 

10OO0 

4,1*144 

4.040  00 

047*70 

10.100.04 

10.000*04 

m 

4OO.&20JEO 

400.22000 
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.Darla4,  Oatctar  1,  1434  ta  SoraaCar  SO.  173* 

A4J*ata4 
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AAortl  tatloa 
<TCaal  *♦  tloa 
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4.0*0.22 

9wll|.  NrgUf  »l  tolUaf  Stall** 

22.619.70 

14.101.03 

7.414.47 

lUtlo* 

* 

44,204.40 

12,437.44 

33, 144. #4 

Oiu-Sn^j  Sal  11*4,  Brylac  Btatla* 

•0,047.04 

24,104.44 

24.741.34 

Basalt  Static* 

14.4S7.42 

7,322.24 

7,116.34 

raaar  aut  Ll#t  na*t 

24,442.77 

7.374.94 

17,104.04 

11 Tar  «*tar  Sapplj  Static* 

1 . 113.44 

- 
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21. 041. 47 

21.041.97 

- 
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19*441 .40 

7,277.40 
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•♦044.04 
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INSULAR  SUGAR  REFINING  CORPORATION 

Gross  Income  From  Sale  of  Refined  Sugar 
Six  Months  Ending  May  31,  1936 


United  Philippine 
Total  States  Islands 


Gross  Sales  of  Refined 

P476, 005.0k 

Sugar,  . 

P4,1S5, 622.01 

P3, 709, 616.98 

Less — Cash  Discounts, _ 

75,656.40 

75,656.40 

Net  Sales,  . 

P4, 109, 965.61 

P3,633,960.5S 

P476, 005.0^ 

Less-Cost  of  Refined  Sugar 

i 

Sold : 

1 

Inventory  at  December 

1,  1935,  . 

Sugar  refined  during 

PI, 301, 650.13 

period, . . 

5,214,974.00 

Total, . 

6,516,624.13 

Less — Inventory,  May 

31, 1936, . 

3,728,936.31 

Cost  of  refined  sugar 

sold,  . 

*P2, 787, 687.82 

2,419,580.05 

368,107.77 

Gross  Income  from  sale  of 

refined  sugar, . 

PI, 322, 277.79 

1,214,380.53 

107,897.26 

*  Apportioned  on  basis  of  bags  sold 


Cost  of  Refined  Sugar  Six  Months  Ending  May  31,  1936 


Cost  of  Raw  Sugar  at  Refinery,  .  P4, 621, 607.66 

Cost  of  Refining  Sugar, .  593,366.34 

Total  Cost  of  Refined  Sugar  at  Refinery, .  P5, 214, 974.00 
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Raw  Sugar  Costs  Six  Months  Ending  May  31,  1936 

Inventory,  December  1,  1935, .  P  6,925.51 

Purchases,  .  5,086,049.08 

Freight, .  90,036.43 

Warehouse  and  Handling  Charges, .  11,997.83 

Insurance — Mandaluyong  Raw  Sugar, .  4,723.30 

Freight  Handling,  Cleaning  and  Baling  Raw  Sugar,  . .  24,489.76 

Warehouse  and  Insurance  Charges — Nearby  Mills, _  1,677.54 

Lighterage, .  398.12 

Commissions, .  2,855.99 


Total, .  5,229,153.56 

Less — Inventory  May  31,  1936, .  607,545.90 


Cost  of  Raw  Sugar  at  Refinery, .  P4, 621, 607.66 


Cost  of  Sugar  Refined  Six  Months  Ending  May  31,  1936 

Supervision,  etc., .  P  50,658.80 

Dumping,  Purging  and  Melting  Station, .  13,871.68 

Filtering  Station, .  27,738.11 

Revivification  Station, .  17,361.49 

White  Sugar  Boiling,  Drying  and  Bagging  Station,  . . .  35,713.12 

Power  and  Light  Plant,  .  13,004.60 

Laboratory,  .  16,854.94 

Remelt  Station, .  13,629.70 

River  Water  Supply  Station, .  760.97 

Materials  and  Supplies,  .  399,513.79 

General  Supply  Warehouse,  .  4,259.14 


Cost  of  Refining  Sugar, .  P  593,366.34 


i 

I 
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INSULAR  SUGAR  REFINING  CORPORATION 
San  Francisco  Base  Sales  Prices 


Average  for 


Month 

Price 

Month 

1932 

September 

4.15 

4.15 

October 

4.15 

4.15 

November  1-28 

4.15) 

“  29-30 

4.05) 

4.1433 

December 

4.05 

4.05 

1933 

January  1-18 

3.90) 

“  19-31 

3.30) 

3.85804- 

February 

3.80 

3.80 

March 

3.80 

4  4 

4.00) 

3.90 

April 

4.10 

4.10 

May 

4.40 

4.40 

June 

4.40) 

4  4 

4.50) 

4.45 

July 

4.50 

4.50 

August 

4.60 

4.60 

September 

4.60 

4.60 

October  1-14 

4.75) 

“  15-31 

4.60) 

4.6677+ 

November  1-7 

4.60) 

“  S-30 

4.40) 

4.4466+ 

December  1-11 

4.40) 

“  12-31 

4.30) 

4.3354+ 

1934 

January 

4.30 

4.30 

February  1-7 

4.30) 

“  8-28 

4.40) 

4.375 

March 

4.40 

4.40 

April  1-17 

4.40) 

“  18-30 

4.20) 

4.3133 

Month 


Price 


Average  for 
Month 


1934 


Mav  1-7 

4.20) 

“  8-23 

4.10) 

4.0967+ 

“  24-31 

4.00) 

June  1-7 

4.00) 

“  8-30 

4.55) 

4.513 

July 

4.55 

4.55 

August 

4.53 

4.00 

September 

4.55 

4.oo 

October 

4.55 

4.55 

November  1-25 

4.55) 

“  26-30 

4.40) 

4.525 

December 

4.40 

4.40 

1935 

January 

4.20 

4.20 

February  1-6 

4.20) 

“  7-28 

4.45) 

4.396 

March 

4.45 

4.45 

April  1-20 

4.45) 

“  21-30 

4.85) 

4.5S33 

Mav 

•» 

4.S5 

4.S5 

June  1-21 

5—) 

“  22-30 

4.83) 

4.955 

July 

4.85 

4.85 

August  1-19 

4.S5) 

“  20-31 

4.75) 

4.8112+ 

September  1-12 

4.75) 

“  13-30 

4.55) 

4.63 

1936 

February 

4.60 

4.60 

March  1-11 

4.60) 

“  12-31 

4.80) 

4.729 

April 

4.80 

4.80 

May 

4.95 

4.95 

June 

4.95 

4.95 

July  1-6 

4.95) 

“  7-31 

4.80) 

4.8290 

I 
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Petitioner’s  Exhibit  36 

INSULAR  SUGAR  REFINING  CORPORATION 

Net  Profit  per  Bag  of  Refined  Sugar  Sold,  Based  on  Income  Tax 
Thirty  Day  Letter  Issued  by  Respondent. 

Net  Profit 

Profit 

Bags  Sold  Net  Profit  per  bag 


Year  ending 

Sept.  30, 1933 .  1,161,212  P.719,045.89  P. 

Year  ending 

Sept.  30, 1934 .  1,353,400  278,247.77 

Six  months  ending 

May  31,  1936 .  455,933  260,251.86 

2,970,545  1,257,545.52  P.  .423 

14  months  ending 

Nov.  30,  1935 .  1,113,681  113,566.14  P.  .102 

Difference  in  margin  .525 


Effect  of  eliminating  loss  or  gain  from  operations 

in  Sugar  Futures. 


Net  Profit 


1 

1 

Bags  Sold 

Net  Profit 

Profit 
per  bag 

Hedges 

Loss 

(Gain) 

Year  ending 

Sept.  30, 1933 . 

.  1,161,212 

907,936.49 

18S, 890.60 

Year  ending 

Sept.  30, 1934 . 

.  1,353,400 

304,581.17 

26,333.40 

Six  months  ending 
May  31,  1936 . 

455,933 

520,418.52 

260,166.66 

2,970,545 

1,732,936.18 

P.  .583 

475,390.66 

14  months  ending 
Nov.  30,  1935 . 

. .  1,113,681 

287,495.92 

.258 

(173,929.78) 

Difference  in  margin  7841 
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Petitioner’s  Exhibit  37 
Schedule  B-l 

INSULAR  SUGAR  REFINING  CORP. 
Schedule  D-D1(B)  Production  for  Export — Base  Period 


Period 


(2) 

Gross  Sales  Value 
Per  Bag  Amount 


Market  Value  of  Raw  Sugar 
Per  Bag  Amount 


Margin 


(5) 

Total 

Units 


19SS  $  $ 


Sept.  12-30  —0—  — 0— 

October 

4.15 

16,886.35 

November 

4.1433 

403,752.16 

December 

4.05 

444,220.20 

19SS 

J  anuary 

3.858 

417,424.03 

February 

3.80 

385,836.80 

March 

3.90 

528,925.80 

April 

4.10 

302,083.90 

May 

4.40 

456,984.00 

June 

4.45 

506,383.30 

July 

4.50 

448,326.00 

August 

4.60 

179,441.40 

September 

— 0— 

— 0 — 

October 

4.6677 

222,112.50 

November 

4.4466 

497,463.38 

December 

4.3354 

612,275.54 

19S4 

January 

4.30 

782,139.90 

February 

4.375 

794,832.50 

March 

4.40 

850,691.60 

April 

4.3133 

844,940.96 

May 

4.0967 

165,252.68 

June 

4.4217 

70,747.20 

July 

4.55 

82,091.10 

August 

4.55 

— 0— 

Sept.  1-11 

4.55 

97,206.20 

19S6 

February 

4.60 

623,074.60 

March 

4.729 

710,513.33 

April 

4.80 

223,233.60 

May 

4.95 

617,294.70 

June 

4.95 

493,371.45 

July 

—0— 

— 0— 

11,777,505.13 

$  $  $ 


—0— 

2.7285 

—0— 

11,102.27 

— 0— 
5,784.08 

2.6109 

254,424.37 

149,327.79 

2.4217 

265,621.74 

178,598.46 

2.3565 

254,966.23 

162,457.80 

2.4004 

243,727.01 

142,109.79 

2.5968 

352,183.21 

176,742.59 

2.7378 

201,718.37 

100,365.53 

2.9277 

304,070.92 

152,913.08 

3.0279 

344,556.85 

161,826.45 

3.1714 

315,960.24 

132,365.76 

3.0S41 

120,307.66 

59,133.74 

_ o _ 

_ o _ 

_ o _ 

2.9312 

139,481.15 

82,631.35 

2.78S1 

311,918.69 

185,544.69 

2.7276 

385,210.77 

227,064.77 

2.7546 

501,042.46 

281,097.44 

2.9242 

531,256.96 

263,575.54 

2.7170 

525,302.06 

325,389.54 

2.4021 

470,552.17 

374,3S8.79 

2.2956 

92,599.91 

72,652.77 

2.2956 

36,729.60 

34,017.60 

2.3021 

41,534.49 

40,556.61 

2.2628 

— 0— 

— 0— 

2.2253 

47,541.31 

49,664.89 

3.0058 

407,138.62 

215,935.98 

3.2564 

489,261.07 

221,252.26 

3.4155 

158,844.66 

64,388.94 

3.3723 

420,546.04 

196,748.66 

3.3616 

335,054.03 

158,317.42 

_ n _ 

_ 0 _ 

A 

7,562,652.86 

4,214,852.32 

— 0— 
4,069 
97.447 
109,684 


108,197 

101,536 

135,622 

73,679 

103,860 

113,794 

99,628 

39,009 

47,585 

111,875 

141,227 


181,893 

181,676 

193,339 

195,892 

40,338 

16,000 

18,042 

21,364 


135,451 

150,246 

46,507 

124,706 

99,671 

— o— 


2,692,337 


The  average  margin  for  the  period  (Base)  per  bag  was  $1.5654997, 
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The  average  margin  for  the  period  (Tax)  per  bag  was  $1.3195938. 
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average  margin  for  the  period  (Tax)  per  bag  was  $1.131293. 
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Summary  of  Schedules  B-l,  B-2,  B-3 
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Decrease  in  average  margins  per  100-pound  bag  during  the  tax  period .  $  .2243407 

Net  amount  of  tax  burden  borne  by  Petitioner  per  Schedule  of  average  margins. .  $230,450.55 


Petitioner’s  Exhibit  1  to  Testimony  of  Bernice  Ford 


REFINED 

PURE  CANE 

SUGAR 


TO  BALFOUR.  GUTHRIE  &  CO,  LIMITED  or. 


SSO  Wt»T  Sixth  Strict 


TERMS:  »  “  aPmamt  tar  amah  far  paywmot  wtth.a 

mm  worn  OmVm  from •  XM.  at  UOm  tnrataa. 

Ptayak I*  OTU. 

I . .  at  7*  sot  ms  *i»|i<  -Rot  ii  SiHt) 

clMM  x/IotbX  ■■  I*.  htcSOT  (Shot  *»7*  WW  dmhrmryl  at  too* 


Rotors  THi*»i»*I 


“SNOWFLAKE"  Brand  Rofinad  Pur*  Cana  So*ar.  Fin*  Granalatad 
Bars  of  100  IK  Balk  «*  pot  bat 

Bala*  of  4-25  Ik.  pockats  <a  P«Wt 

Bala*  of  10-1 01k.  pockats  at  par  kal* 

Bala*  of  20-5  Ik.  pockats  <a  par  kala 

_ Balaa  of  50^  Ik.  packats  <4  par  kala 


Bat*  f  Bala*,  aboaa  prico*  bans  f.  a.  k.  San  Frai 
Pin*  frai»kt  to  <4 


par  bar 


Laa*  2%  Piacoant 


Wikniartoa 


par  bar  for  roar  •  /  c 


7"o  aacura  diaeount  thia  imrotoa 
muat  bm  paid  by 


TOu*  omotm  mo 


>m>IM  OM  out  COM T* ACT  NO 


JlZ/i,,  .  i  ^ 


Abora  , figure  im 
SET  amount  duo. 


Petitioner’s  Exhibit  4  to  Testimony  of 
Robert  H.  Temple 
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Baifou*  Gutmric  a  CO  Li*'  VO 


LOt  ANGELES  CAL. 


COPY 


Mo.  1X19 


4tateaent  of  9477  bt<i  SOOaa  billed  by  Saif our ,Outhrle  V  Co., 
Lin  1  ted  ^  Lm  Angelas  during  April  1935*  for  account  of 

IKSULAH  SOUAr  HcF.MIMG  wOKPOKA  ION.  MAhlLA  Moo  a/e 

-  (MAMDA1.UT0IG ) 


AJ 


J«llw 


^ .  Sa  L 

basic 

rnsD 


WAS 


Ao  —r  caploa  of  lavolooc  attached 
Price' per  dag  fob  5.r. 
rim  loot  In  packing  pockets,  April  $ 
*  *  reconditioning  T/steeown 

baas  ex  HAATTLA,  to  bo  recovered 
from  S.  .Co. 

•  *4.25 

•ko 


2000 
250 
2095 
20 
55SI 

9096  Solos 


4-45 

4.85 


Poe koto 


8900!  00 
1100]  00 
9515!  85 

97)  00 

228561  90 


(  290  10/lOe 
. 2” 

4127  10A0 

212  20/9 

74  50/2 

XL  4/25 
142  10A0 

28  20/5 

_ 10  90/2 

_  W 

9477  beg*  at  x*.a. 

PI no  coaatvlso  freight 
2991  bags  to  ox  whse. 
6908  L.A.  ote. 


S'.  .40 

4.1^5 

4.65 

5.0° 

4.85 

5.p5 

9.40 


t  lloO.OO 

1065.55  1 
18565.15 
985.80  i 
57c .00 

67.90 
683 .70 
141.40  . 
54.00 

zzzfcw) 


trans^.  cbar^oa: 
.A.narbor; 


41847  ^5 


|Loas  2%  m count  on  $45907*46 

Ooo  by  average  Hay  5,  1955 


-  CriAhQAS  - 

torego  at  City  %  harbor  (Cord)  thee  .,*llnl«vton 
2997  bega  SAATTldt  to  tpr.50  Inc .  6  15*  2000* 
Handling  In  A  oat  of  wh»e.  55 
5  bags  more  ox  SaAT'-t  to  follow 
9000  bags  PNSS .MOOFKit  to  Apr.50  Inc.  15*  20.  U 
Handling  In  ’t  oat  of  wh«a.  55  * 

Cast ana  on tr loot 
5080  bags  SAATrLS 

<  -'Spaniel  aoaaongor  taking  poralt  to  the  dodk 
)  10000  bam  PK&3.  00f ah 

troooaalAg  tax  o-  cotton  bags  •  .184#  par  bgg 
b%  Malcontent  content: 

4000  bags  SJUTT1.H  874#  0  4.914*  lb.' 

$0000  *  InS,.  1748  * 


1282 


ft 


87$  20 


**42,251 


\ 


22 

1  70  ! 

85 

>  24  1 

bi 

16  j 

249 

!  98  ! 

5 

00 

00 

00 

42 

95- 

83 

90  r 

95 


42,291 


91 


91 
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Insular  Sugar  Mflalv  Corporation,  Manila 

-2- 


LO*  AsotLca  c* 


lo.  1119 


>1*77  bars  Sugar  bill  ad  by  L.A.  in  April  1955  Sen  a/a 

(MASLkALVTOM) 


Brought  Poroard  f 

Jsean  frsl.  ht  m  $5*00  par  101b  kilos: 

5000  bags  3K  TTLA 
10000  1 .1*3.  HujVcR 

■barf age  S  10/  20v  O? : 

5000  bags  SKAttLa 
10000  PK-3.  HOOVfcn 

iU  •  50/  2000#: 

2000  baps  3 -AT.  Lt 
1000  .  HtS.  HO-;Vt.- 

Truok  tax  S  5/  2000* : 

2000  bags  SkATTLK 

1000  Pn-S.  HO^VAft  f 

Lallverlng  froa  ahlp  to  Cord  *hse,S  15/  20001 1 
5000  bags  SJtAT  LS 

9000  r*  s.  qOovlk 

Ssrasn  analyses  by  Calif  .r-stlng  Las. 
to  ooaparo  SkAfTLA  lot  elth  old  season's,  J 
2  toots  •  S5.00  j^l  old,  1  now  season j 
Postage  on  saapls  to  K.Y. 

Car tags l  175fc  bags  •  5/  8b.  7P 

100  11  11.00 

10 5b  ( includes  1  axtra  bag  — » 

replacing  1  bag  dan aged) 

4675  begs  to  fallen 
Brokerage  on  Arisona  salesto  follon  . 

Paid  by  average  April  14,1955 
Interest  on  SL270.59  froa  Apr.lVSay  3, 
19«Aays  •  4f*  p.a. 

3.0.%  CO., Ltd.,  L.A.  selling  omission: 
♦57971.58  ^ 

196.00  (10/ -2/  to  Jollo  on  2000  bass)' 

irmw  «  3*  ! 


♦42,251 


ioooo  5# 
9685  r 
20000  lOf 


?0C!UT  CHArtOl 


d< Id. Cord .nhas. 

•  a 


19.90  " 


108*#  3  plySeals  fhr.ad  «  49/  lb. -2*  fob  S» 
Ppalfht  S  P/Cord  whs  a  .  on  Thread  122#  ,ai*. 
Bsntal  of  packing  plant.  A  rll 
l^bor  peeking  April  3/2S  inclusive 

Tsp&rs  io*- 172  *• 170  *•> ; 


gfi 

‘fe 


151  00  i 

iCia  1 

598  00  1 
52  u 
1|00 
25  00 


t'ho  i 

>  00  I 


mid  by  eve  rags  April  25,  1955  Pua«1.0)  984  72  i  574fl4 
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Balpou*  Gutmrii  a  Co.  UMr'co 


LOS  ANCCLCS  C*L 


COPY 


Isflall  Corparetloa, 
Kamila  -3- 


*77  W* 


MUt4  by  L.A.  la  April  1935 


lo.  1119 

■•v  a/c 

(MAlUALUTOM) 


Apr.25/kay  3 


S  966172  $  37.UG4l75 


10  top  •  4**  P-a.  l'  23  ^  987 

ItluM,  du  you,  ftM*d  to  jour  c  rod  It  in  a/c  X  ft  56.4le» 

Wltto  or  S.r.  office,  dm*  May  3,  1935  1  (  , 

!  V^~ - I 


•  &a  A  0  • 

April  30.  1935 

.Giiaii-  *  co.,l:;:tel. 


STOCK  OS  SAID  AT  I*. A.  April  30 ,  195S: 


90  mil 
i  Booolmed  darlm#  April i 
<  ox  SMaTTLK  arrived  A„rll  6 
nUS.MOOVaK  ■  '13 


5000  bag#  r lna 

(Win  '  • 


10000 


lou 


,  ox  surTU 


Killed  omt  la  April 

17  Sax#  loot  In  paeklag  packets ,  Apr. 

1  *  ■  reconditioning  T/K  bags 

ax  SKAT.  LA ,  to  bo  recovered 
,  from  S.K.Co . 

L  »  V^5a 
4  19  10/10 


T57WT 


balk 

_  aft  L.A.  April  >0 
(toed  for  raooadl  tloalag  T/R  beg  a  ,  to  bo 

froa  s.*..  Co. 

OZiOi 


_2*nz 

5521  ben#  F*» 
1  " 


bags  F lee  «  $4.25  •  tk.30  .f.  for  oerry  ' 

:  k.45  f.50  -  *  - 

J*  4.85  k.90  •!  • 

•  •  •  •  •  e 

^  JtE%.  (  imp  600  e  *4  .*5  -  f:.90 
_  (Caanore  C  .16396  4  .*5  4.30  f 


•etal  52.771  bag* 


0“"  ^ 

00/ 
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BALFOUR,  GUTHRIE  &  CO.,  LIMITED 


SAN  FRANCISCO,  CALIFORNIA 


U.  S.  Collector  of  Internal  Revenue, 
Room  117,  U.  S.  Customs  House, 
San  Francisco,  California. 


August  28,  1934 


Attention  Mr.  Mooney 
Processing  Tax  Division 

Dear  Sirs: — 

We  now  enclose  Consolidated  Inventory  Return  on  P.  T.  Fori 
#38  covering  Refined  Sugar  floor  stocks  at  at  June  8tla  held  by  us  4s 
Agents  for  Insular  Sugar  Refining  Corporation,  Manila,  P.I.,  sub- 
ported  by  separate  inventories  as  specified  in  the  Regulations.  Fqr 
the  sake  of  reference,  we  enumerate  them  below : — 


Location 
Irving  Dock 

Western  Road  Machinery 
Co.  Warehouse 
Lyon  Van  &  Storage  Co. 
On  board  s.s.  “Olympia” 


East  Waterway  Dock 
Olympic  Warehouse  &  Cold 
Storage  Co. 

On  board  s.s.  “President  Grant” 

“  “  “  “President  McKinley” 

Pier  41 

Skagit  River  Navigation  Co. 

Dock 

Oriental  Dock 


City  Bays  of  100 # 


Portland 


<< 

a 

a 


Seattle 


u 


a 


1 1 


Mt.  Vernon,  Wash. 
Everett,  Wash. 


79,967 

44 

35 

2,561 


75,361 

243 

22,815 

49,287 

1,885 

184 

55 


S2,60t 


149,830 
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Location 


City  Bags  of  100 


Waterside  Milling  Co. 

Tacoma,  Wash. 

1,849 

A.A.  Star  Transfer  Co. 

Aberdeen,  Wash. 

3,022 

Ryan  Fruit  Co. 

a  u 

7,959 

12,830 

General  S.S.  Corp.,  Berth  230-E 

Terminal  Isl.  Cal. 

34,190 

City  &  Harbor  Warehouse 

Citv  &  Harbor  Warehouse 

•> 

Wilmington,  Cal. 

116,781 

Packing  Plant 

t  i 

16 

Belasco  Transfer  Co. 

a 

7 

150,994 

Haas  Bros.  Warehouse 

San  Francisco 

1,334 

Howard  Terminal 

Oakland 

29,742 

Pier  23 

San  Francisco 

52 

North  Point  Dock  Whse. 

i  i 

1,043 

State  Terminal 

Pier  43  and  on  board 

i  t 

46,485 

s.s.  “General  Pershing ” 

1 1 

12,307 

San  Francisco  Terminals 

North  Point  Dock  Whse. 

a 

27,920 

Spur  Track 

i  i 

6,059 

124,942 

Total  Floor  Stocks  June  8th 

521,203 

Included  in  these  floor  stocks 

is  a  quantity  of  Sugar  reserved  by  us 

for  delivery  to  canners  and  manufacturers  against  contracts  entered 
into  prior  to  April  25th.  We  enclose  certified  copies  of  these  contracts, 

showing  on  each  the  balance  undelivered  on  June 

8th.  For 

record 

purposes,  we  list  them  below : — 
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Buyer 

Bagley  Canning  Co. 

Bakers  Kelley  &  Co. 

Candy  Products  Co. 

Cleary  &  Hillman  Pkg.  Co. 
do. 

Washington  Co.-Operative 
Ca nners 

Golden  West  Packing  Co. 
Giesham  Berry  Growers  Asso. 
Lewis  River  Co.-Operative 
Berry  Asso. 

Paulus  Bros.  Packing  Co. 

Starr  Fruit  Products  Co. 


S.  A.  Moffitt  Co. 

Pacific  Food  Products  Co. 
Pacific  Manufacturing  Co. 
Richardson  &  Holland 
Pacific  Manufacturing  Co. 
Washington  Co.-Operative 
Egg  &  Poultry  Asso. 
American  Cracker  Co. 

I.  Baroh 

George  0.  Brehm 
Benjamin  Holland  Mfg.  Co. 
Cleary  &  Hillman  Pkg.  Co. 
Western  Dairy  Products 
Pacific  Food  Products  Co. 
Imperial  Candy  Co. 
McGrath  Candy  Co. 
Washington  Chocolate  Co. 
Nat’l.  Fruit  Canning  Co. 


Balance 
undelivered 
Contract  June  8th — 

Date  B ays  of  100# 


Feb. 

7, 

1934 

500 

L  i 

b, 

4  4 

2,202 

i  i 

4  4 

4  4 

850 

i  4 

8 

44 

8,500 

4  4 

7 

4  4 

2,000 

4  4 

4  4 

4  4 

683 

4  4 

4  4 

4  4 

500 

4  4 

4  4 

4  4 

410 

4  4 

4  4 

4  4 

3,000 

44 

44 

4  4 

7,218 

44 

8 

4  4 

6,503 

4  4 

6 

4  4 

1,325 

4  4 

44 

4  4 

3,000 

44 

44 

4  4 

1,392 

Apr. 

IS 

4  4 

750 

Feb. 

6 

4  4 

338 

4  4 

4  4 

4  4 

2,235 

4  4 

44 

44 

3,850 

4  4 

4  4 

4  4 

2,000 

4  4 

4  4 

4  4 

403 

44 

4  4 

44 

1,125 

4  4 

4  4 

44 

3,862 

4  4 

4  4 

44 

1,350 

July  19, 

1933 

920 

Feb. 

6, 

1934 

4,500 

4  4 

4  4 

<< 

3,086 

4  4 

4  4 

i  C 

2,600 

44 

44 

6  L 

250 

3G0 


4 


Buyer 


Balance 
undelivered 
Contract  June  8th — 

Date  Bags  of  100 # 


Medosweet  Dairies 
Olympia  Canning  Co. 
Fassett  &  Co. 

Young-love  &  Co. 

Brown  &  Haley  Candy  Co. 

California  Maple  Syrup 
Co.  Inc. 

Eusey  Co.,  Ltd. 

Western  Dairy  Products 
Co. 

Pacific  Citrus  Products 
Co.,  Ltd. 

Coast  Ice  Cream  Co. 
Ludford  Fruit  Products 
Inc. 

Hyland  Stanford  Co. 

Harter  I'aciung  Uo. 
United  Packing  Corp. 
Kockos  Bros. 

Louis  Saroni 
Campbell  Packing  Corp. 
Boldemann  Chocolate  Co. 
0  njo  Products  Co. 


Feb.  26, 

1934 

750 

“  6 

« « 

1,500 

a 

a 

a 

400 

a 

a 

i  L 

480 

a 

a 

n 

1,105 

n 

a 

a 

10,975 

ii 

a 

a 

1,500 

i  i 

a 

a 

1,500 

a 

a 

t  i 

500 

a 

a 

a 

700 

a 

a 

a 

150 

a 

a 

a 

175 

a 

a 

a 

1,000 

a 

a 

a 

3,000 

a 

a 

a 

590 

a 

a 

a 

1,090 

a 

a 

a 

400 

June 

2, 

1933 

225 

Feb. 

6, 

1934 

50 

37,221 


15,500 


6,355 


Total  Bags  tax-exempt  Sugar  on  hand  June  8th  91,442 
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Stocks  on  Hand  —  With  regard  to  the  stocks  on  board  the  “Presi¬ 
dent  Grant”  and  “President  McKinley”  at  Seattle,  there  is  a  qu^s- 


or 


tion  as  to  whether  the  tax  should  be  paid  in  a  lump  sum  to  the  Collect 
at  Tacoma  or  should  be  included  in  our  consolidated  report  to  you.  In 
conformity  with  your  letter  of  August  23rd  we  have  included  it  in  oiir 
consolidated  report,  as  shown  above,  and  have  requested  our  Seattle 
office  to  withhold  payment  to  the  Tacoma  Collector,  pending  an  investi¬ 
gation  by  the  Supervisor  in  charge. 


Referring  to  the  12,307  bags  at  Pier  45,  San  Francisco ,  and 
board  “General  Pershing”,  approximately  1,000  bags  of  these  wete 
overcarried  on  the  vessel  and  discharged  at  the  time  of  the  vessel  [s 
next  call  here  early  this  month.  We  have  applied  to  the  Collector  cif 
Customs  to  allow  entry  on  the  original  permit,  and,  pending  his  deci¬ 
sion,  have  reported  the  entire  quantity  as  floor  stock.  i 


Referring  to  the  6,059  bags  on  “ North  Point  Dock  Warehouse  spd\r 
track,  located  on  Belt  Railroad ”,  this  quantity  was  contained  in  several 
railroad  cars  at  the  commencement  of  business,  June  8th,  and  was  latelr 
on  shipped  to  various  buyers.  In  accordance  with  your  telephone  re¬ 
quest,  we  are  keeping  on  file  for  your  inspection,  if  necessary,  copies  of 


the  Bills  of  Lading  and  other  records.  The  P.T.  Form  #38  covering 
this  sugar  has  been  signed  bv  ourselves. 


Tax  Exempt  Contracts  —  Referring  to  that  block  of  contracts 
listed  previously,  totalling  37,221  bags,  executed  by  our  Seattle  and 
Tacoma  offices,  for  your  information,  in  addition  to  the  regular  printed 
clauses  shown  therein,  incorporated  in,  and  made  part  of  each  contractj 
were  special  clauses  identical  with  those  attached  to  those  contract^ 
executed  at  San  Francisco  and  Los  Angeles.  We  give  you  this  infori 
mation  for  the  reason  that  these  clauses  contain  a  provision  to  the 
effect  that  the  Sugar  was  purchased  for  manufacturing  purposes  (refer¬ 
ence  clause  headed  “Condition”). 

As  evidenced  by  the  foregoing  figures,  our  taxable  stocks  on  June 
8th  were  as  follows : — 


Stocks  on  hand  521,203  bags  of  100#  net 

Less  tax-exempt  contracts  91,442  “  “  “  “ 


Taxable  Sugar  429,761  bags  of  100#  net 


Taxes  on  this  Sugar  we  propose  to  pay  monthly,  as  sold,  as  provided 
in  Paragraph  7  on  the  reverse  of  PT  Form  38. 

We  trust  you  will  find  all  this  in  order. 

Yours  very  truly, 

i 

Balfour,  Guthrie  &  Co.,  Ltd. 

Per 

HTB/RD 

cc.  I.S.R.C.,  Manila 
I.S.C.,  New  York 
P.S.T.LA. 
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RECEIVED  OX  ACCOUNT  AS  FOLLOWS. 


TOTAL  -  • 


REMAR 


Ocean  f 
Marine 

Balanov  of 
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Jnsttlar  Sugar  Erfining  Cnrpnratimt 

3?«Itnn*l  (Ettg  Saak  Satlfttng 

Startls.  £.  3- 


I 

•  *  •*!# 

SUCHAH^HI 

MANILA 


INVOICE 

Co.vkigneoto:  FALFOUR,  GUTHRIE  4  CO.,  LIMITED 

351  California  Street, 

San  Francisco,  U.S.A. 


No.  267 


DcU  January  31,  1933 


BY  S/S  •GENERAL  PERSHING* 


PORTS  OF  DISCHARGE:  San  Francisco,  Portland  and 


Astoria . 


MARK: 


REFINED  GRANULATED  PURE  CANE  SUGAR 
PACKED  IN  BAG8  OF  100  POUXD8  NET  WEIGHT  EACH 


F.  A.  S.  MANILA  1000  fcag8  «  P  588,40  per  100  tags 


Wharfage  tax 


e  P  9.15 


.PINE  GRANULATED 
(20-5  LB.  BAGS) 


Total  DEBITED  •  P 


RECEIVED  ON  ACCOUNT  AS  FOLLOWS: 


®T  ATOM  COT!  N«. 


2,399.  93 


'  100  1/2 


TOTAL  ...  $ 


2, £99. 1  98 


5,823.  9C 


Ocean  freigntrate  •  $4,25 per  2,2A0  its.  payable  at  destination 
Marine  insurance  covered  in  San  Francisco. 


REMARKS 


In our an co  at  the  Direct  rate  of  32  1/2/ 


7.  A.  S.  MANILA*^©®  Bags  • 


Wharfage  tax 


RECEIVED  ON  ACCOUNT  AS  FOLLOWS 
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3tt«dir  jfctgar  ItfhtbQ  Snrpcrsttmt 

M 


INVOICE 

BALFOUR,  GUTHRIE  &  CO.,  LIMITED 
551  California  Street, 

San  Francisco,  U.s.A. 


IUCHAWFI1 
p.  #.  a 

N0...495 

May  5,  1934 

,  ts 

BY  S/S  PRESDSST  PIERCE 


POSTS  or  PCSCSAEQC:  L«a  Aajelee,  S-n  Proncirco. 


MARK: 


KXmrXD  OEAMULATED  PUU  CAMS  8UOAB 
PACKED  U.  »«£  «  W..OBT  EACH 


r  no  a 


SHOS'LTJX  F.  A.  S.  MANILA  2,000  Bags  •  9  640.35  per  100  bags 
fharfage  tax  IF  9.15  ■  100  • 


ST.-DAC.D  FIXE  ORAMUIaA-TED 
IX  DOUBLE  BAGS 

RECEIVED  ON  AOOCKT  AS  FOLLOWS: 


12,817 

ik 


00 

00 


Total  DEBITED 


13,00uj00 


— 

— 

“I 

Mo  Stateaent 

*3.25  per  beg 

2,000 

*  6,500. 

00 

S1JA 

5/8.  die  count 

*  12,951 

9 

TOTAL  -  -  •  t 

6,500. 

00 

total  •  •  -  P 

12,951 

— 

HI 

ocean  frelghtrate  »  $5*00  per  2,240  lbs.  payable  at  destination 
Marine  Insurance  covered  in  San  Francisco.  ! 

Incur- nc-  at  the  direct  rate-  t  32-1/2  /  Under  Apen 
REM  AR  K  S  r9ilc7»  Union  Insurance  Society  of  C-.nton  Ltd* 

,  -c*- w  SiJ>t  on  ^elxe  rir^o  B-nlc  *  Union  T  met  Co.,  Sa.1  Francisco,  undor 

Ul  Irrevoc'cle  L/C  Bo.  13842,  ie:uod  by  Irving  Trust  Co.,  of  A.et;  York,  fo^ 

Ju  vt, 500.00.  Exchange  3/81  discount  M2, 911. 25. 
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JtuttUr  fhtgtr  ftrftatng  Corporation 

IiHmI  Mtt|  ariUii| 

Awrtla.  |L  3. 


•  UCMARAHIL 
MANILA 
a.  o.  sm  hi 


INVOICE 

CoMatoMKD  to:  FALF0U3,  C’JTHHIE  *  CO.,  LIMIT;? 

351  California  Street, 

San  rranclsco,  U.S.A. 


NO.  “*94 

Date  May  5,  1934 


FY  S/S  F.wtSID.K.  i'l&'.CE 
PORTS  OF  DISCHARGE:  U)z  An  oleo,  Sin  Fr-r.cluco. 


| 


U  A  K  \  : 


REFINED  GRANULATED  PURE  CANE  8U0AR 
PACKED  IN  BAGS  OP  100  POUNDS  NET  WEIGHT  EACH 

SUBJECT  TO  COrCSC-iIO.. 


PMOI 


S-.O-AKE  F.  A.  S.  ‘IAN  I  LA  2,060  Bags  *  P 640.85  per  ICO  bags 
Wharfage  tax  «  P  9.15  ■  100  ■ 


i  il.;  J.;A?«*Ji.AXED 
lu-lu  >..o.  z*u£c.T 


13,201 i 51 


188 


Total  DEBITED  •  P  l3,39Pj00 


49 


RECEIVED  ON  ACOUNT  AS  FOLLOWS: 


itatucieti  k 

■AM 

~ 

..o  statement 

3.2 J  per  bog 

2,060 

6,695 

.00 

3/8^  Recount 

V  13  ,339< 

T9 

TOTAL  $ 

6,695 

o 

o 

TOTAL  -  •  •  P 

13,339. 

79 

oaean  freightrate  a  $  5*00  per  2,240  lbs.  payable  at  destination 
Marine  insurance  covered  in  San  Francisco. 

Insurance  at  Pe  direct  rote  of  -2-1/2  /  Under  opoa 
REM  AR  K  3  Vollcj,  Uuloa  Inaur-  ico  Society  of  Canton  Ltd* 

rr. r  Sijit  on  •.Yells  Fr-rgo  Ban.::  6c  Union  Truct  Co.,  S-n  Francbco,  under 
Irrevocable  l/C  No.  13342,  la  cued  by  Irving  Trust  Co.,  of  Nen  iork,  for 
*C, 695*00.  Exei^nge  3/8JC  discount  P13, 339*79* 
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[letterhead  of] 

BALFOUR,  GUTHRIE  &  CO.,  LIMITED 

April  28, 1934 

Air  Mail 
Ld ter  No.  2i)3 

International  Suehar  Corporation, 

72  "Wall  Street, 

New  York,  X.Y. 

Dear  Sirs: 

Referring  to  the  last  paragraph  of  your  letter  #223,  of 
April  19th,  we  apologize  for  our  delay  in  replying. 

The  figure  of  $3.25  per  100  lbs  was  authorized  by  us  in 
our  cable  to  Messrs  Hanson,  Orth  and  Stevenson,  Inc.,  in 
February  8th,  following  the  advance  in  local  refiners’  prices 


on  February  7th  to  $4.50. 

We  give  below  our  calculation: 

Local  Refiners’  market  price  per  100#  $4.50 

Less  Average  net  differential  at  which  Insular 

sugar  sells  under  above  market  price:  .06 


$4.44 

Less  2%  cash  discount  .0888 


$  4.3512 

Less  all  charges  from  time  of  shipment  at 

Manila,  until  delivered  to  buyers :  .45 


$  3.9012 

Less  15%  margin  on  landed  value  ($4.3512)  .65 


Advance  authorized  per  100#  $  3.25 


This  is  the  same  method  as  we  use  in  Insular’s  monthly 
Equity  Statements. 

With  reference  to  the  differential  for  Insular’s  sugar  of 
per  100#  You  will  have  noted  from  our  letter  to  you 
#264,  of  March  13th,  that  we  estimate  this  has  now  been 
reduced  to  21/A£  per  100#. 

Yours  very  truly, 

Balfour,  Guthrie  &  Co.,  Ltd., 
HTN  :BBM  per  H.  T.  Netherton 

ccI.S.R.C.,  Manila 
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October  1, 1934. 


Air  Mail 


Mr.  J.B.  Lumgair, 

C/o  Balfour,  Guthrie  &  Co.Ltd., 

351  California  St., 

San  Francisco,  Cal. 

Dear  Lummy  : 

Your  confidential  letter  of  September  29th  arrived  this 
morning.  Curiously  enough  I  wrote  you  along  the  same 
lines  the  latter  part  of  last  week. 

There  is  some  question  as  to  whether  this  competition 
of  which  you  speak  is  directed  against  us  or  against  beet 
sugar.  In  either  event,  we  are  likely  to  suffer  a  serious  loss 
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in  volume  unless  we  settle  upon  an  effective  policy  of  meet¬ 
ing  the  competition.  The  difficulty  is  to  find  out  exactly 
what  the  competition  is  which  we  want  to  meet.  That  is, 
what  prices  are  being  quoted  and  what  kind  of  sugar  is  in¬ 
volved. 

In  general,  however,  I  think  we  must  give  you  authority 
to  meet  competition  whenever  you  find  it  is  threatening  to 
reduce  our  normal  volume  of  business  wiith  people  with 
whom  we  have  done  busness  more  or  less  continually. 
While  it  is  difficult  to  advise  limits  to  which  you  may  go  in 
order  to  accomplish  this,  I  think  we  may  repeat  the  author¬ 
ity  previously  given  you.  That  is,  that  as  long  as  refiners 
are  selling  refined  cane  sugar  of  domestic  production  at  less 
than  their  openly  published  prices  for  such  sugar  we 
authorize  you  to  offer  Insular’s  sugar  at  five  points  less, 
provided  however  that  if  the  price  at  which  refiners  are  sell¬ 
ing  is  twenty  points  or  more  lower  than  their  openly  pub¬ 
lished  prices  then  we  merely  authorize  you  to  sell  Insular’s 
sugar  at  the  same  price. 

To  meet  secret  or  confidential  competition,  such  as  that 
which  you  have  doubtless  run  up  against  is  quite  impos¬ 
sible,  unless  the  buyer  will  play  fair  with  you  and  find  some 
way  of  disclosing  to  you  the  price  at  which  he  can  buy 
domestically  refined  cane  sugar.  This  puts  him  in  a  position 
where  he  might  take  advantage  of  you  and  about  the 
only  protection  you  can  have  against  such  a  situation  would 
be  your  own  estimate  of  the  buyer’s  reliability  and  com¬ 
parative  prices  which  you  find  exist  in  other  quarters.  If 
this  competition  is  directed  agaiilst  us  and  buyers  recognize 
that  to  be  the  case  it  seems  to  me  we  can  logically  ask  for 
their  support  when  prices  get  below  the  level  of  twenty  cents 
under  published  prices,  on  the  theory  that  if  it  were  not 
for  our  competition  they  would  not  be  enjoying  the  low 
levels  now  prevailing  and  if  by  failing  to  give  us  some  of 
their  business  they  make  it  possible  for  the  domestic  refiners 
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to  drive  us  out  of  that  market,  they  are  apt  to  find  a  much 
less  favorable  price  level  in  force. 

It  seems  to  me  that  this  gives  you  about  all  the  authority 
you  need  as  it  effectively  empowers  you  to  at  least  meet 
existing  competition  of  domestic  can  refined  sugar  wherever 
you  find  it.  If  this  proves  too  costly  for  us  we  may  have 
to  impose  some  restrictions,  but  we  certainly  feel  as  though 
it  is  important  for  us  at  this  time  to  let  the  domestic  re¬ 
finers  as  well  as  the  trade  know  that  we  are  in  that  field  in 
a  permanent  way  and  do  not  propose  to  be  driven  out  by 
price  cutting  as  we  figure  that  we  are  in  just  as  good  a 
position  as  the  refiners  themselves  are  to  stand  that  sort  of 
punishment. 

One  thing  must  be  borne  in  mind  by  you  as  well  as  by  the 
buyers  and  that  is  that  the  sugar  legislation  now  places  us 
in  a  different  category  from  the  domestic  refiners  in  the 
sense  that  our  present  stocks  of  sugar  on  the  coast  can  not 
be  replenished  until  after  February  1,  1935,  whereas  this 
same  restriction  is  not  placed  upon  the  domestic  refiners. 

I  shall  appreciate  receiving  frequent  advices  from  you 
as  to  the  form  of  competition  which  you  are  encountering 
and  wherever  possible  the  source  of  it. 

With  best  regards,  I  am 


Very  sincerely, 


EWF  :MM 
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Air  Mail 

Letter  No.  74 

Messrs.  Balfour,  Guthrie  &  Co.  Ltd., 
351  California  Street, 

San  Francisco,  Cal. 


April  30,  1935. 


Dear  Sirs  : — 

On  learning  yesterday  that  the  principal  Eastern  refiners 
were  announcing  advances  in  their  price  to  5.25  basis,  with¬ 
out  giving  the  trade  an  opportunity  to  book  at  5.10  basis, 
■we  sent  you  a  day  letter  reading  as  follows: 

“ALL  NEWYORK  REFINERS  NOW  QUOTING  FIVETWOFIVE 
STOP  SOME  TOOK  NO  BUSINESS  FIVETEN  ALTHOUGH  GEN¬ 
ERALLY  BELIEVED  TRADE  WOULD  NOT  HAVE  BOOKED 
MUCH  EVEN  IF  ALLOWED  TO  STOP  THIS  MAY  INDUCE 
YOUR  COAST  REFINERS  TAKE  SOME  ACTION  IN  WHICH 
CASE  UNDERSTAND  YOU  WILL  BE  GUIDED  BY  OUR  TELE¬ 
GRAM  OF  TWENTYSECOND 

Later  in  the  day  we  received  your  telegram  notifying  us 
of  the  situation  in  the  following  manner : 

“CANDH  ADVANCING  PRICE  EFFECTIVE  TOMORROW  MORN¬ 
ING  TO  FIVE  DOLLARS  FIVE  CENTS  BOOKING  FREELY  ON 
OLD  BASIS  BUT  STATE  WILL  HOLD  BUYERS  STRICTLY  TO 
COMLETION  CONTRACTS  WITHIN  THREE  WEEK  PERIOD 
STOP  YOUR  WIRE  RECEIVED  WILL  FOLLOW  INSTRUC¬ 
TIONS”. 
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Today  we  are  informed  that  Western  advanced  their  price 
to  5.25  in  spite  of  the  fact  that  C  &  H  only  advanced  to  5.05. 
This  seems  like  rather  a  peculiar  situation  and  we  are 
curious  to  know  what  the  explanation  is  of  it.  At  any 
rate  we  assume  that  both  refiners  booked  business  at  the 
4.90  basis.  We  shall  await  also  with  some  interest  your  ad¬ 
vices  as  to  whether  you  advanced  the  price  of  Insular  sugar 
to  5#  or  to  5.20.  Telegrams  from  your  various  offices 
today,  except  Portland,  indicate  that  your  bookings  are  wrell 
within  the  100,000  bag  limit  and  this  is  gratifying  to  us 
because  we  do  not  like  to  see  orders  pile  up  so  much  in 
excess  of  Insular’s  production. 

Very  truly  yours, 

International  Suchar  Corporation 
Edward  W.  Freeman 
Vice  President 

EWF.-MM 
Manila 
Second  Mail 
All  offices 
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October  29,  1935. 

Air  Mail 
Letter  No.  163 

Messrs.  Balfour,  Guthrie  &  Co.  Ltd., 

351  California  Street, 

San  Francisco,  Cal. 

Dear  Sirs : — 

We  have  been  giving  a  good  deal  of  consideration  to  cer¬ 
tain  matters  relating  to  policy  to  be  followed  in  the  sale  of 
Insular’s  1936  quota  sugar.  The  two  questions  which 
have  concerned  us  most  in  this  connection  have  been  the 
relation  of  Insular’s  bulk  price  to  that  of  C&II  and  the 
question  of  how  freely  pockets  should  be  offered  to  the 
grocery  trade. 

We  have  noted  that  during  Mr.  Burgers’  visit  to  the  Coast 
this  Summer,  it  was  decided  to  offer  pockets  (10 ’s  and  25 ’s) 
at  five  points  under  refiners  prices  for  same  and  to  offer 
bulk  sugar  at  ten  points  under  Insular’s  pocket  price.  In 
this  manner  it  was  hoped  that  the  grocery  trade  would 
order  Insular’s  bulk  sugar  which  we  figured  there  was  more 
profit  in  at  ten  points  under  our  pocket  prices  than  in  the 
pockets.  At  the  same  time  we  understand  that  manufac¬ 
turers  who  have  no  use  for  pockets  got  the  benefit  of  the 
lower  price  prevailing  for  bulk. 

Assuming  that  all  of  Insular’s  sugar  could  be  sold  in  bulk 
form  in  this  manner,  the  price  we  could  expect  to  get  for  it 
would  be  fifteen  points  under  C&H,  except  in  those  cases 
where  special  allowances  are  made. 
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As  the  writer  recalls  it  the  cost  of  packing  10  lb.  pockets 
at  Los  Angeles  has  been  figured  at  about  twenty-five  cents 
per  unit.  In  the  face  of  this  cost,  the  price  policy  which  was 
adopted  last  Summer  seems  obviously  sound  at  least  so  far 
as  the  grocery  trade  is  concerned.  We  are  informed  by 
Insular  however,  that  the  cost  of  packing  10  lb.  pockets  there 
is  only  about  fourteen  cents  per  100  lbs.  over  the  costs  of 
packing  in  bulk. 

There  are  two  disadvantages  which  occur  to  us  in  pursu¬ 
ing  the  policy  adopted  last  Summer.  The  first  is  that  manu¬ 
facturers,  or  those  who  desire  sugar  in  bulk  form  only,  are 
able  to  get  Insular’s  sugar  for  ten  cents  per  100  lbs.  less 
than  than  they  have  been  able  to  do  in  the  past.  The  second 
is  that  by  pricing  our  bulk  sugar  in  the  manner  that  we 
have  wie  are  selling  Insular’s  sugar  at  less  than  the  best 
price  for  beet  sugar.  This  fact  in  itself  is  not  only  some¬ 
what  cheapening  insofar  as  the  general  reputation  of  In¬ 
sular’s  sugar  is  concerned,  but  it  seems  to  us  that  it  is 
almost  certain  to  invite  competition  from  the  best  com¬ 
panies  if,  as  a  result  of  our  price  policy,  we  succeed  in  per¬ 
suading  some  of  the  present  users  of  beet  sugar  to  shift  to 
“Snowflake”.  The  retaliation  which  we  might  thus  en¬ 
counter  from  the  beet  companies  could  very  well  in  turn 
result  in  price  cutting  by  C  &  H,  which  in  turn  would  force 
our  price  lower  still. 

Insular  have  advised  us  that  they  can  pack  approximately 
1,000  units  per  day  of  10  lb.  pockets  or  20%  of  their  pro¬ 
duction.  The  manufacturers  of  the  pocket  packing  ma¬ 
chine  which  is  installed  in  the  refinery,  inform  us  that  the 
actual  capacity  of  the  machine  is  double  this.  In  refining 
their  1936  quota  Insular  will  probably  work  about  200  days. 
Consequently  using  the  lower  figure  of  the  pocket  packing 
machine’s  capacity,  it  would  be  possible  for  them  to  turn 
out  during  the  season  about  200,000  units  of  10/10’s,  or 
approximately  one-quarter  of  the  amount  of  sugar  you  will 
have  to  sell  for  their  account  during  the  year. 
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Assuming  that  one-half  of  your  sales  are  made  to  the 
grocery  trade  and  the  other  half  to  manufacturers,  it  would 
seem  therefore  that  you  could  be  placed  in  a  position  to 
deliver  one-half  of  your  sales  to  grocers  in  pocket  form. 

Our  proposal  therefore  is  to  return  to  the  policy  of  sell¬ 
ing  Insular’s  sugar  at  five  points  under  refiners’  prices, 
whether  in  bulk  or  pocket  form,  with  the  understanding 
that  50%  of  orders  from  grocers  may  be  called  for  in  pocket 
form.  While  we  realize  that  O&II  and  Western  probably 
place  no  such  limitation  on  buyers,  yet  the  five  point  differ¬ 
ential  ought  to  be  sufficiently  attractive  to  offset  the  dif¬ 
ference  between  the  service  which  we  can  offer  in  this  re¬ 
gard  and  that  of  the  refiners.  If,  however,  it  develops  that 
Insular’s  pocket  packing  capacity  is  greater  than  1,000 
units  per  day,  it  should  be  possible  for  us  to  satisfy  buyers 
almost  to  an  even  greater  extent. 

Meantime  the  packing  plants  of  Los  Angeles  and  Tacoma 
would  be  used  primarily  to  recondition  caked  sugar  and  to 
pack  odd  sizes  of  pockets  for  which,  as  we  understand  it, 
the  demand  is  much  smaller  than  for  10 ’s. 

One  reason  we  have  recommended  this  procedure  is  that 
we  believe  refiners  have  adopted  their  present  policy  with 
respect  to  pockets  primarily  in  order  to  hurt  our  business 
as  they  have  undoubtedly  realized  our  vulnerable  position 
in  that  regard.  If  we  confirm  their  suspicions  by  reducing 
our  bulk  differential  it  seems  to  us  that  the  next  thing  they 
will  do  will  be  to  try  to  find  other  ways  in  which  our  posi¬ 
tion  may  be  rendered  even  more  embarrassing.  If,  how¬ 
ever,  we  met  them  on  their  own  ground  by  offering  to  sup¬ 
ply  10  lb.  pockets  at  the  same  price  as  bulk,  without  placing 
any  very  material  limitation  on  the  amount  of  pockets 
which  we  will  supply,  it  seems  to  us  that  they  are  more 
likely  to  reinstate  ultimately  the  old  pocket  differentials, 
as  it  probably  costs  them  just  as  much  more  to  pack  pockets 
as  it  does  Insular. 
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We  are  proposing  this  to  you  in  order  to  get  your  com¬ 
ments  on  this  suggested  procedure  at  as  early  a  date  as 
possible.  As  matters  stand  now  Insular  has  practically  no 
empty  pocket  supplies  on  hand,  and  if  this  plan  is  to  be 
adopted,  we  shall  have  to  place  orders  for  somewhere  be¬ 
tween  100,000  and  200,000  10  lb.  units  without  further  delay, 
especially  as  the  refinery  will  resume  operations  about  De¬ 
cember  1st.  There  is,  therefore,  no  time  to  lose  and  we 
shall  appreciate  it  if  you  will  send  us  your  comments  as 
soon  as  possible. 

In  making  these  suggestions  we  are  not  losing  sight  of 
the  fact  that  allocation  of  stocks  to  your  offices  will  be 
somewhat  more  complicated  and  that  it  will  mean  that 
larger  stocks  will  have  to  be  carried  at  all  ports  at  all  times, 
owing  to  variations  in  the  demand  for  pockets  as  against 
bulk  sugar  from  time  to  time.  We  also  recognize  the  haz¬ 
ard  of  caking  in  shipping  pockets  from  Manila  to  the  West 
Coast.  However,  we  have  not  noted  any  serious  complaint 
on  this  score  with  respect  to  pockets  shipped  during  the 
past  season. 

If  this  policy  is  adopted  and  if  we  are  to  place  Insular 
in  as  flexible  a  position  as  possible,  insofar  as  meeting  the 
demand  of  the  grocery  trade  is  concerned,  it  might  even  be 
necessary  to  arrange  for  the  installation  at  San  Francisco 
and  Portland  of  packing  units  similar  to  those  now  located 
at  Los  Angeles  and  Tacoma,  in  order  to  provide  for  the  odd 
sized  packages  and  also  to  be  in  a  position  to  meet  any  un¬ 
expected  calls  for  10  lb.  units. 

The  other  question  in  connection  with  sales  policy  to 
which  we  should  like  to  have  you  give  some  thought,  al¬ 
though  it  is  not  quite  so  immediate  as  the  one  mentioned 
above,  is  the  matter  of  special  allowances.  It  seems  to  us 
that  far  too  large  a  percentage  of  Insular’s  business  is  now 
subject  to  special  or  confidential  discounts,  and  -we  think 
steps  should  be  taken  without  much  further  delay  to  reduce 
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the  percentage  of  Insular’s  business  which  involves  these 
rebates.  It  is  difficult  for  us  to  suggest  just  how  to  go 
about  reducing  these  cases  but  for  want  of  a  better  sugges¬ 
tion  we  might  ask  you  what  your  opinion  would  be  of  tak¬ 
ing  the  stand  that  during  the  year  1936  special  allowances 
will  only  be  given  to  the  three  concerns  who  in  1935  took 
delivery  of  more  sugar  than  any  others.  This  is  a  matter 
which  would  require  pretty  careful  handling  but  it  is  not 
too  early  to  start  thinking  about  it  now. 

Very  truly  yours, 

International  Suchar  Corporation 
Edward  W.  Freeman 
Vice  President 

EWF  :MM 
Manila 
All  offices 
Second  Mail 
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